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ERRATA. 


Page  368,  line  20,  for  "plaintiffs"  read  '* appellants." 

Page  578,  line  5,  for  *'  insisted"  read  "  insist." 

Page  578,  line  5,  for  "plaintiff"  read  "complainant." 

Page  579,  line  6,  strike  out  the  word  "at." 

Page  14,  line  2  from  bottom,  for  "  195"  read  "95." 

Page  350,  line  7,  for  "  financial "  read  "  final." 
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SEPTEMBER  TERM,    1889. 


WILLIAM  HUrSON  et  al.  v.  JOHN  SAWYER  et  al.* 

Assignmmt  of  Error — WilU — Probate — Devisavit  vel  non — 

Partf(8. 

1.  When  a  will  is  offered  for  probate,  the  proceeding  is  not  a  civil  action, 

nor  is  it  a  special  proceeding,  but  m  in  rem,  to  which  there  are, 
strictly  si)eaking,  no  partie*  When  an  issue  devUavit  vel  non  is 
raised,  the  Court  will  require  all  persons  interested  in  the  matter 
to  be  brought  before  it.  Any  of  them  may  withdraw  if  they  see 
proper,  but  none  of  them  have  a  right  to  take  or  suffer  a  judgment 
of  non-suit,  or  dismiss  the  proceeding. 

2.  If  errors  are  committed  in  the  progress  of  the  investigation,  the 

remedy  is  to  note  the  exceptions,  and,  after  judgment,  appeaJ. 

3.  Although  there  may  be  no  formal  assignment  of  error,  the  Supreme 

Court  will  inspect  the  whole  record  and  pronounce  such  judgment 
as  in  law  ought  to  have  been  rendered. 

*AVBKT,  J.,  did  not  sit  upon  the  hearing  of  this  appeal. 


IN  THE  SUPREME  COURT. 


HuTsoN  V.  Sawyer. 


This  was  an  issue  devisavit  vd  non,  tried  before  Avery,  J., 
at  Spring  Term,  1887,  of  Tyrrell  Superior  Court. 

On  the  trial  the  propounders  offered  certain  testimony, 
insisting  that  it  was  competent  and  proper  to  prove  the 
affirmative  of  the  issue;  the  caveators  objected  to  its  compe- 
tency and  sufficiency,  the  Court  sustained  the  objection,  and 
thereupon  the  propounders  excepted,  submitted  "to  judg- 
ment of  non-suit,  and  appealed." 

Mr.  C,  W.  Grandy,  for  the  propounders 
No  counsel  for  the  Caveators. 

Mkrrimon,  J.  The  proceeding  is  not  like  an  ordinary 
action  or  special  proceeding  to  which,  regularly,  there  are 
parties  plaintiff  and  defendant,  nor  is  the  purpose  of  it  to 
litigate  a  cause  of  action  which  the  plaintiff  may  abandon 
or  withdraw  from  the  Court  by  suffering  a  judgment  of  non- 
suit or  otherwise.  It  is  a  proceeding  in  rem,  to  which ,  strictly, 
there  are  no  parties.  The  Court,  in  the  way  prescribed  by 
statute,  takes  jurisdiction  of  the  paper  writing  or  script  pro- 
pounded for  probate  as  the  will  of  the  alleijed  testator.  The 
jurisdiction  is  in  rem,  and  the  chief  purpose  is  not  to  settle 
and  administer  the  rights  of  the  parties  claiming  under  or 
against  the  alleged  will,  but  to  ascertain  whether  the  sup- 
posed testator  died  testate  or  intestate,  and  if  be  died  testate, 
whether  or  not  the  script  propounded,  or  any  part  of  it,  be 
his  will. 

When  the  issue  devisovit  vel  non  is  raised,  the  Court  desires 
to  have  all  persons  interested  before  it  to  see  proceedings. 
When  they  are  cited,  they  come  into  Court,  and  may  stand 
passively  or  take  active  part  on  either  side  of  the  contest, 
according  as  they  may  be  interested,  in  favor  of  or  adversely 
to  the  script  propounded  as  the  will ;  and  any  party  thus 
before  the  Court  may  withdraw  from  the  proceeding,  paying 
such  costs  as  he  may  properly  be  chargeable  with,  but  in 
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that  case  the  script  is  left  with  the  Court  to  be  proven  or 
disposed  of  according  to  law.  In  the  very  nature  of  the 
matter,  a  party  before  the  Court  does  not  sustain  such  rela- 
tion to  the  proceeding  as  to  give  him  control  of  it  or  the 
subject  matter  of  the  issue;  he  is  there  to  see  proceedings 
and  take  active  part,  if  he  will,  in  an  inquiry  as  to  a  mat- 
ter— the  script — of  which  the  Court  has  control,  and  which  it 
is  its  duty  to  settle  and  determine.  The  purpose  is  to  deter- 
mine the  nature  of  the  script  for  the  benelBt  of  all  whom  it 
may  concern,  and  not  specially  for  that  of  any  particular 
person,  whether  he  be  before  the  Court  or  not.  The  proceed- 
ing— the  script,  the  issue — are  not  of  the  persons  before  the 
Court;  they  cannot  control  or  direct  the  same  as  parties — 
that  is  the  sole  province  of  the  Court — as  to  the  issue;  they 
are  not  parties,  and  hence,  whether  they  take  part  on  one 
side  or  the  other  of  it,  they  cannot  take  or  suffer  a  judgment 
of  non-suit,  nor  can  they  dismiss  the  proceeding.  St.  John^s 
Lodge  v.  CoUendcr,  4  Ired.,  '6So:  Sawijer  v.  Dozier^  5  Ired.,  97 ; 
Enloe  v.  Shields,  6  Ired.,  212;  Whitfnrd  v.  Hurst,  9  Ired.,  170; 
Love  w.  Johnston,  12  Ired.,  355;  Syme  v.  Broughton,  85  N. 
a,  367. 

The  appellants  could  not,  therefore,  suffer  a  judgment  of 
non-suit,  as  thev  undert-.ok  to  do.  If  thev  could,  and  this 
Court  should  affirm  the  judgment  appealed  from,  the  con- 
sequence would  be  to  withdraw  the  script  from  the  jurisdic- 
tion of  the  Court,  put  an  end  to  the  proceeding,  and  leave 
the  issue  undetermined,  and  thus  the  purpose  of  the  law 
would  be  defeated.  Obviously,  the  action  of  the  Court  was 
erroneous. 

The  appellants,  having  excepted  because  of  the  rejection 
of  evidence  offered  by  them  on  the  trial,  should  have  waited 
until  after  a  verdict  and  judgment  thereupon,  and  then 
assigned  errors  and  appealed.  This  is  the  proper  course  of 
practice  in  this  and  like  cases. 


IN  THE  SUPREME  COURT, 


Overman  v,  Jackson. 


There  is  no  formal  assignment  of  the  error  we  have  pointed 
out,  but  it  is  the  duty  of  this  Court  to  inspect  the  whole 
record  and  give  such  judgment  as  in  law  ought  to  be  given. 
The  Code,  §957;  Thornton  v.  Brady,  100  N.  C,  38. 

Upon  an  examination  of  the  record  before  us,  we  see  that 
the  judgment  appealed  from  is  not  warranted  by  law.  It 
contravenes  the  nature  and  purpose  of  the  proceeding.  It 
is,  hence,  erroneous,  and  this  Court  must  so  declare. 

The  judgment  of  non-suit  must  be  set  aside,  and  the  issue 
tried  and  disposed  of  according  to  law. 

Error. 


R.  F.  OVERMAN  et  al.  v.  DAVID  JACKSON. 

Executor  and  Administrator — ^'Laufal  Reprfstntatives*^ — Ven- 
dor and  Vendee — Mortgage — Statute  Limitations — Powers 

1.  B.  contracted  to  sell  J.  land.     In  the  agreement  it  was  provided  that 

title  should  be  retained  till  pcgchahe  money  was  paid,  when  the 
land  should  be  conveyed  to  vendee  by  the  vendor  '*or  his  lawful 
representatives."  It  was  also  stipulated  that,  in  default  of  pay- 
ment, the  vendor.  *'or  hia  lawful  representatives,"  miglit  sell  the 
land  and  apply  the  proceeds  to  the  satisfaction  of  any  sums  due: 
Held,  that  the  words  "lawful  representatives"  meant  the  execu- 
tors or  administrators  of  the  vendor,  and  conferred  upon  them  not 
only  the  power  to  sell,  but  the  power  to  convey. 

2.  While  the  relation  of  vendor  and  vendee  is  in  many  respects  similar 

to  that  existing  between  mortgagor  and  mortgagee,  the  statute 
prescribing  the  time  within  which  actions  to  foreclose  must  be 
brought  dot- 8  not  embrace  actions  arising  out  of  executory  con- 
tracts for  sales  of  land. 

8.  In  an  action  to  recover  possession  by  vendor  against  a  vendee  who 
enters  under  the  contract,  the  only  statute  of  limitation  applicable 
is  that  of  ten  years  {The  Code,  %  158),  and  it  only  begins  to  run 
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when  the  poeseesion  of  vendee  becomes  hostile  by  a  ref  asal  to  sur- 
render after  demand  and  notice. 

4.  Although  an  action  upon  the  debt  secured  by  a  mortgage  may  be 
barred  by  the  lapse  of  time,  the  remedy  appertaining  to  the 
security  may  be  enforced. 

This  is  a  civil  action,  which  was  tried  by  MacRae,  /., 
a  jury  trial  being  waived,  at  Fall  Term,  1888,  of  Perquim- 
ans Superior  Court 

The  following  facts  were  agreed  upon : 

On  the  20th  day  of  March,  1871,  George  W.  Brooks  and 
David  Jackson  entered  into  an  agreement,  under  seal,  for  the 
sale  of  the  tract  of  land  in  the  complaint  mentioned,  by  the 
former  to  the  latter,  for  the  sum  of  three  hundred  and  sev- 
enty-seven dollars  and  sixty-eight  cents,  whereof  one  hun- 
dred dollars  was  paid  and  the  residue  was  to  be  paid — one 
hundred  dollars  on  the  first  day  of  January  next  ensuing,  a 
like  sum  one  year  thereafter,  and  seventy- seven  dollars  and 
sixty-eight  cents  on  January  _.,  1874,  which  being  done, 
title  was  to  be  made  to  the  vendee  and  meanwhile  be  retained 
as  a  scurity  for  the  deferred  sums. 

The  instrument  provides  that  upon  full  payment  said 
Brooks, "  or  his  lawful  representatives,  will  and  shall  execute 
a  deed  in  fee-simple  conveying  the  lands  described  herein  to 
said  Jackson,  or  to  such  other  person  or  in  such  way  as  the 
said  Jackson  may  express  his  desire  in  writing." 

It  is  further  provided  that,  in  case  of  default,  "the  said 
Brooks,  or  liia  lawful  reprettentaiwes,  shall  have  the  power  to 
advertise  said  land  and  sell  the  same,  after  twenty  days' 
notice,  at  Woodville,  Perquimans  County,  for  cash,  and 
apply  the  pioceeds  to  the  discharge  of  the  then  subsisting 
indebtedness." 

The  two  first  installments  have  been  paid,  but  the  last  has 
not  been  paid,  and  the  defendant,  let  into  possession  at  the 
date  of  and  under  the  contract,  has  remained  in  occupation 
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ever  since.  The  vendor  died  in  1882,  having  made  a  will  in 
which  he  appoints  his  surviving  wife  sole  executrix,  who  has 
caused  the  same  to  be  proved,  and  qualified  herself  for  the 
discharge  of  the  assumed  trusts. 

On  March  3,  1883,  the  executrix,  according  to  the  terms 
of  the  contr«ct,  sold  the  lan(J  at  public  sale  to  the  plaintiff 
R.  F.  Overman,  and  has  made  him  a  deed  therefor.  The 
associated  plaintiffs  are  the  children  of  the  vendor,  and,  at 
the  beginning  of  the  present  suit,  February  20,  1886,  were 
of  the  several  ages  of  thirty-five,  twenty-eight,  twenty-six, 
twenty-three,  and  twenty  years. 

A  previous  suit,  instituted  on  March  5, 1883,  by  the  plain- 
tiff Overman  alone,  was  prosecuted  until  Fall  Term,  1885, 
of  this  Court,  when  it  terminated  in  a  non  suit,  and  soon 
thereafter  this  action  was  begun.  The  replication  to  the 
answer,  in  express  terms,  says  that  the  testator's  will  gives 
"  his  executrix  power  and  authority  to  sell  and  dispose  of 
any  or  such  parts  of  his  real  estate  as  she  deemed  advisable," 
and  that,  by  virtue  of  the  contract  and  will,  she  had  made 
sale  of  the  premises;  nor  does  this  averment  seem  to  have 
been  controverted  at  the  trial. 

Besides  other  agreed  facts,  it  was  conceded  that  the  matters 
in  controversy  were  embraced  in  two  questions,  to* wit: 

1.  Whether  the  executrix  of  George  W.  Brooks  had  power 
to  sell  and  convey  the  lands  under  the  provisions  of  said 
contract. 

2.  Whether  plaintiff's  cause  of  action  was  barred  by  the 
statute  of  limitations. 

Upon  the  first  question  stated,  the  presiding  Judge  was  of 
the  opinion  that  the  executrix  had  full  power  to  advertise 
and  sell,  and  that  this  power  carried  with  it  the  right  to 
convey  to  the  |)urchaser  in  default  of  payment  of  the  pur- 
chase money;  and  upon  the  second  question,  he  was  of  the 
opinion  that  the  plaintiff's  caUvSe  of  action  is  not- barred  by 
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the  statute  of  limitations,  and  thereupon  gave  judgment  in 
favor  of  the  plaintiff  Overman  for  the  possession  of  the  land, 
and  to  declare  him  the  owner  thereof  in  fee-simple. 
Defendant  appealed. 

Mr,  C,  W.  Grandy,  for  the  plaintiffs. 
Mr.  R.  H.  Battle^  for  the  defendant. 

Smith,  C.  J.  (after  stating  the  case).  If  it  be  assumed  that 
the  testator  has  bestowed  the  power  upon  his  executrix  to 
sell  and  dispose  of  any  part  of  his  real  estate,  as  the  titles  to 
the  disputed  tracts  remain  vested  in  him  as  an  abiding 
security  for  the  entire  purchase  money,  it  devolved  upon  her 
to  make  it  effectual  by  a  sale  of  the  land,  and  thus  furnish 
the  means  of  payment.  This  is  indicated  also  in  the  con- 
tract itself,  which  authorizes  the  ^lawfvi  representatives"  of 
the  testator,  who  is  the  executrix,  to  act  in  case  of  his  death, 
a  provision  carried  into  effect  by  the  provision  made  in  the 
will. 

"The  ordinary  meaning  of  the  words  *  legal  representa- 
tives,' remarks  Chief  Justice  Gray,  in  Coz  v.  Oiirrin,  118 
Mass.,  198,  *'is  executors  and  administrators,  and  we  are  of 
opinion  that  there  is  nothing  in  the  terms  of  this  indenture 
to  induce  the  Court  to  attribute  to  the  settler  an  intention 
that  they  should  have  any  other  meaning,"  as,  in  the  con- 
tract, there  is  nothing  to  show  the  terms  not  to  have  been 
used  in  its  usual  and  obvious  sense.  But  if  the  title  has  not 
been  effectively  transferred  by  sale  of  the  executrix,  or  the 
will  has  not  made  some  other  disposition,  it  has  descended 
to  the  other  plaintiffs,  who  can  recover  of  the  defendant  in 
the  absence  of  an  obstructing  statute,  and  thus  no  defence 
can  avail  the  defendant,  nor  can  he  complain  of  the  judg- 
ment against  himself. 

2.  The  remaining  ruling —the  supposed  subject  matter  of 
review — as  involved  in  the  judgment  (for  there  are  no  spe- 
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cific  exceptions  set  out  in  the  record),  relates  to  the  effect  of 
the  lapse  of  time  upon  the  plaintiff's  cause  of  action. 

It  is  very  manifest  that  if  the  relation  of  vendor  and 
vendee,  so  assimilated  to  that  of  mortgagee  and  mortgagor 
in  the  essential  rights  and  liabilities  incident  to  each,  be  such 
as  to  render  applicable  subsections  3  and  4  of  section  162, 
The  Codey  which  limit  the  time  in  which  suits  to  foreclose 
and  redeem  property  conveyed  by  mortgage  or  deed  in  trust, 
to  the  present  case,  the  action  of  the  plaintiff  Overman 
would  not  be  barred,  because  ten  years  had  not  elapsed  since 
the  default  before  he  commenced  his  suit. 

But,  as  the  relation  of  vendor  and  vendee  is  not  within 
the  words  oi  the  statute,  though  it  possesses  many  features 
in  common  with  that  provided  for  in  the  statute,  we  do  not 
feel  at  liberty  to  extend  its  terms  and  take  in  the  case  to 
which  they  do  not  apply.  Proceedings  to  foreclose  and 
redeem  are  thus  limited  and  confined  to  morigagps  and  deeds 
in  trudf  and  to  these  the  time  is  restricted,  and  to  none  aris- 
ing out  of  executory  contracts  of  sale. 

The  only  statute  here  applicable  is  that  of  section  158,  The 
Code,  which  prescribes  a  ten-years  limit  for  causes  of  action  not 
specifically  provided  for  in  preceding  sections.  But  to  the 
application  of  this  statute  the  obvious  objection  presents 
itself  that  it  must  be  put  in  operation  by  an  adverse  holding, 
and  hence  the  possession  is  that  of  a  tenant  holding  under 
the  owner,  rendered  hostile  by  no  demand  and  refusal  to 
surrender  or  resistance  offered  to  the  owner's  re-entry.  Bar- 
ker  v.  Ba?ds,  79  N.  C,  480;  Allen  v.  Taylor,  96  N.  C,  87. 

Equally  without  support  is  the  suggestion  that  if  the  debt 
is  barred,  so  must  be  the  mortgage  to  secure  it.  These  are 
essentially  distinct  as  affected  by  the  statute  of  limitations, 
as  is  held  in  Capehart  v.  Deitrick,  91  N.  C,  344;  Lovgy.  Miller, 
93  N.  C,  227. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

Affirmed. 
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JOHN  M.  JONES  and  HENRY  O.  SKINNER  v.  JOHN  WILSON  and 

JOSIAH  MIZELL. 

Cofitrad — Consideration — Evidence,  Irrelevant. 

1.  The  admission  of  testimony  irrelevant  to  the  issue  is  not  sufficient 

ground  for  avrardini^  a  new  trial,  unless  it  appears  the  party 
objecting  to  it8  reception  suffered,  or  might  have  suffered,  preju- 
dice thereby.  « 

2.  When  at  a  pale  under  a  deed  in  trust  executed  to  secure  debts,  it  was 

agreed  between  the  creditor  and  debtor  that  the  former  would  bid 
for  the  property,  and  if  it  brought  less  than  the  debt  he  would 
accept  it  in  satisfaction  of  the  sums  due  him,  and  the  debtor  was 
thereby  induced  not  to  bid  or  procure  others  to  do  so.  and  the  prop- 
erty was  bid  off  by  the  creditor  for  a  less  sum  than  his  debt : 
Held,  That  there  was  a  sufficient  consideration  to  support  the  agree- 
ment and  the  debtor  was  discharged  from  his  obligation. 

Civil  action,  tried  before  MacRae,  /.,at  Fall  Term,  1888, 
of  Chowan  Superior  Court. 

On  the  2d  day  of  August,  1886,  the  plaintiffs  on  the  one 
part  and  the  defendants  on  the  other  part,  entered  into  a 
written  contract  in  which  it  was  provided  that  the  defend- 
ants sold  to  plaintiffs  "  the  Skinner's  Point  Fishery  and  the 
lands  attached  belonging  thereto,  and  bought  of  Caroline 
M.  Wood  by  Wilson  A.  Mizell,  particularl}'  described  in  her 
deed;  also  all  the  fishing  material  used  by  Wilson  and 
Mizell  on  said  fishery,  including  that  bought  of  C.  M.  Wood, 
and  such  as  they  may  have  added  thereto,  excepting  the 
crops  growing  on  said  lands;  three  coils  of  rope  bouiiht  by 
Wilson  &  Mizell  of  J.  S.  Johnson  &  Co ;  the  household  and 
kitchen  furniture  which  they  carried  from  Bertie  County 
since  the  purchase  from  Mrs.  Wood  ;  the  salt,  the  driers  and 
tubs  and  the  kettles  and  tarring  fixtures,  at  the  price  of 
$6,100.  They  further  agree  to  execute  deeds  for  the  same, 
Jones <fc  Skinner  to  pay  $1,250  cash,  and  to  execute  equal  notes 
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for  the  balance,  secured  by  mortgage  on  the  same  property, 
and  payable  June  1,  1887,  1888  and  1889,  with  interest  from 
date."  There  were  other  stipulations  not  material  to  this 
controversy. 

In  pursuance  of  this  contract.  Wilson  &  Mizell  conveyed 
the  property,  and  Jones  and  Skinner  made  the  cash  pay- 
ment and  executed  the  notes  for  the  balance  of  the  pur- 
chase money  and  the  deed  in  trust  to  secure  them. 

The  plaintiffs  alleged  that,  when  they  look  possession  of 
the  fishery  and  premises  connected  therewith,  a  large  por- 
tion of  the  fishing  material  which  the  defendants  had  con- 
tracte<l  to  sell  to  them  was  missing  and  never  was  supplied, 
although  they  had  notified  defendants  of  the  shortage  and 
demanded  that  it  should  be  replaced,  and  brought  this 
action  to  recover  damages  for  such  alleged  breach  of  the 
contract.  ' 

The  defendants  denied  that  there  was  any  breach  of  the 
contract  on  their  part,  and  alleged  that  they  had  delivered 
all  the  property  sold  by  them,  except  a  small  quantity  of 
old  rope,  Ac,  of  inconsiderable  value,  and  by  way  of  counter- 
claim demanded  judgment  for  the  balance  on  the  purchase 
notes,  after  deducting  certain  credits  arising  from  the  sale 
of  the  property  under  the  deed  in  trust. 

To  this,  plaintiffs  replied  that  they  owed  nothing  on 
account  of  the  said  notes;  that  in  October,  1887,  the  prop- 
erty which  had  been  received  by  them  from  the  defendants, 
and  which  was  embraced  in  the  deed  in  trust,  was  put  up 
for  sale  to  satisfy  the  balance  due ;  that  at  the  sale  it  was 
agreed  between  the  parties  that  the  defendants  would  accept 
the  amount  for  which  the  property  would  sell  in  full  pay" 
ment  and  discharge  of  the  entire  indebtedness,  and  that 
acting  upon  the  faith  of  this  agreement  the  plaintiffs  stood 
by  and  permitted  the  defendants  to  purchase  the  property 
at  a  much  less  amount  than  they  could  have  bid  for  it;  that 
regarding  their   indebtedness   to   be   thus  settled  they  de- 
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manded  a  surrender  of  their  notes.  This  agreement,  it  was 
alleged,  was  long  after  the  plaintiffs  had  given  notice  and 
made  the  demand  on  account  of  the  failure  to  deliver  the 
property  for  which  this  action  was  brought. 

The  defendants  objected,  as  upon  demurrer  ore  tenus  to  the 
reply  to  the  counter-claim,  upon  the  ground  that  the  agree- 
ment therein  alleged  to  have  been  made  by  them  was  with- 
out consideration.  This  objection  was  not  sustained,  and 
defendants  excepted. 

The  following  issues  were  submitted  to  the  jury: 

1.  "  Did  the  defendants  fail  to  deliver  to  the  plaintiffs  any 
of  the  material  which  had  been  sold  by  defendants  to  plain- 
tiffs?" 

2.  "  What  damages,  if  any,  have  plaintiffs  sustained  by 
reason  of  said  failure  to  deliver?  " 

3.  "  Are  the  plaintiffs  indebted  to  defendants,  as  charged 
in  the  counter-claim,  if  so,  in  what  sum  ?  " 

Much  testimony  was  offered  on  the  first  and  second  issues 
by  each  party ;  that  for  the  plaintiffs  tending  to  prove  the 
failure  to  deliver  the  material  used  by  defendants  at  the 
fishery,  as  described  in  the  contract  and  deed,  and  the  car- 
rying away  of  a  valuable  portion  of  the  same  by  defendants 
after  the  execution  of  the  contract  and  deed  ;  and  that  for 
defendants  tending  to  prove  that  all  of  the  material  so  con- 
veyed was  delivered,  except  a  small  portion  of  inconsidera- 
ble value,  for  which  the  defendants  admitted  their  liability. 
Upon  this  question,  the  defendant  Mizell  testified  that  only 
a  small  quantity  of  rope,  fit  only  for  "junk,"  was  carried  off; 
that  in  the  making  of  the  contract  between  plaintiffs  and 
defendants,  he  did  the  bargaining ;  that  he  told  Mr.  Skinner 
that  defendants  had  put  a  good  deal  of  new  material  in 
there,  and  that  plaintiffs  would  have  little  to  buy. 

The  plaintiff  Skinner  was  recalled  in  reply,  and  testified  : 
"That  Mizell  recommended  the  material  highly  ;  he  did  not 
say  what  kind  it  was ;  he  said  it  was  in  good  order." 
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The  defendants'  counsel  objected  to  this  testimony  being 
received  on  any  other  ground  than  as  going  to  the  credi- 
bility of  defendant  Mizell. 

The  Court  admitted  the  testimony  without  specially 
instructing  the  jury  that  it  was  only  to  be  considered  as  it 
affected  the  credibility  of  witness  Mizell.  Defendants 
excepted. 

Upon  the  third  issue,  Mr.  Jones,  one  of  the  plaintiffs,  tes- 
tified: "That  he  was  present  at  the  sale  of  the  property 
under  the  deed  of  trust  made  by  plaintiffs  to  Mr.  Pruden  to 
secure  the  defendants;  Mizell  and  Pruden  were  talking; 
Mizell  asked  witness,  *  how  about  the  sale,  who  was  going 
to  do  the  bidding?*  Witness  said,  *I  don't  care  about  the 
bidding,  we  want  it  to  bring  what  we  owe  you;'  Mizell  said, 
*how  much  is  it?'  Mr.  Pruden  said,  *  between  $5,100  and 
$5,200,  you  had  better  run  it  up  to  $5,500;'  Mizel  said,  *I 
will  do  the  bidding,  I  will  run  the  property  up  to  the 
amount  of  our  claims,  if  it  brings  any  more  you  will  get 
the  benefit  of  it;'  witness  did  not  bid;  witness  had  an  out- 
side bidder,  who  would  have  bid  $5,000,  and  witness  would 
have  run  it  up  for  hitn,  but  for  what  Mizell  said. 

"When  Mizell  asked  witness  how  about  the  sale,  and  who 
would  do  the  bidding,  witness  told  him  about  the  gentle- 
man who  would  bid  $5,000  for  it;  it  was  to  wipe  out  all  of  the 
indebtedness  of  plaiuiiffs  to  defendants;  plaintiffs  had  not 
then  brought  this  suit;  Mizell  did  not  sa}^  anything  about 
its  settling  plaintiffs'  claim  against  defendants;  Mizell  bid 
$4,400  for  the  property." 

Defendant  Mizell  testified :  **  That  licfendants  were  to  bid 
in  the  fishery  unless  it  went  beyond  the  debt  due  to  them, 
and  they  were  to  let  Jones  take  it  if  they  could  sell  the 
apparatus  to  Winslow,  who  wanted  to  buy  it;  witness  bid 
in  the  property  at  $4,400,  and  left  it  with  Mr.  Pruden  to 
arrange  with  Winslow,  but  Winslow  declined  to  take  it; 
the  property  consisted  of  the  land  and  fishery  and  fishing 
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material;  Jones  wanted  the  land  and  fishery;  there  was  no 
agreement  that  day  with  Jones;  he  told  witness  afterwards 
that  Mr.  Pruden  had  assured  him  that  all  the  defendants 
wanted  was  their  money,  and  Jones  wanted  to  know  if  the 
notes  had  been  cancelled;  witness  refer-red  him  to  Mr. 
Pruden  ;  don't  recollect  saying  that  if  the  property  brought 
more  than  the  debt  he  would  have  the  benefit  of  it,  and  if 
not,  that  witness  would  take  the  property  and  cancel  the 
debt," 

Mr.  Pruden  testified  for  the  defendants:  "That  the  con- 
versation between  Jones  and  Mizell  was  in  some  respects 
like  both  stated  it;  both  had  conferred  freely  with  witness 
before  the  sale;  on  the  day  of  sale  Jones  said  to  witness, 
*how  about  bidding?'  Witness  said,  *  Mizell  only  wants 
the  money,  whatever  bid  he  makes;  if  it  is  below  your  debt, 
he  will  re-sell  the  property,  the  land  to  Jones  and  the  mate- 
rial to  some  one  else,  and  the  plaintiff  shall  have  the  benefit 
of  any  re-sale ;'  Jones  said  something  about  the  Harding 
debt,  and  Harding  said  he  and  Jones  would  arrange  that; 
Jones  was  to  have  the  land  at  a  certain  price,  probably 
$2,000,  and  the  material  to  be  sold  to  any  one  he  could  sell 
to, and  Jones  was  to  have  the  benefit  of  any  re-sale;  if  there 
was  no  re-sale  the  notes  were  to  be  cancelled ;  there  was  a 
re-sale  of  property  to  Mr.  Rea  for  $5  000,  witness  thinks; 
Jones  made  demand  on  witness  for  his  notes  after  this  suit 
was  begun ;  he  told  witness  about  the  shortage." 

Mr.  Jones,  being  examined  for  plaintiff,  in  reply,  testified, 
among  other  things  not  bearing  upon  this  issue,  that  he  was 
authorized  to  bid  only  $5,000,  and  could  not  have  bid  any- 
thing for  himself 

There  was  no  exception  to  the  charge,  except  upon  the 
3d  issue,  which  was  as  follows:  "The  defendants  say  that 
they  are  entitled  to  your  verdict  for  the  balance  on  the  notes 
given  by  the  plaintiffs  for  the  fishery,  &c.,  less  the  sum  for 
which  the  property  sold." 
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On  the  other  hand,  the  plaintiffs  say:  "That  defendants 
agreed  that  if  they  bought  in  the  property  for  less  than  the 
debt  they  would  cancel  the  notes." 

"  If  this  agreement  was  made,  and  if  there  was  no  consid- 
eration at  all  for  it,  it  will  amount  to  nothing;  but  if  such 
a  promise  and  agreement  was  made,  in  consideration  that 
plaintiHs  sliould  not  bid  for  themselves,  or  for  any  one  else, 
at  the  sale,  there  was  a  consideration  to  support  it." 

To  this  portion  of  the  charge  defendants  excepted. 

The  jury  responded  in  favor  of  the  plaintiffs,  and  there 
was  judgment  for  them,  from  which  defendants  appealed. 

Mr.  John  Devereax{Mr.  W  M.  Bond  filed  a  brief)  for  plain- 
tiffs. 

No  counsel  for  defendant. 

Shepherd,  J.  We  are  unable  to  see  how  the  defendants 
were  prejudiced  by  the  admission  of  the  testimony  of  the 
witness  Skinner,  to  the  eflfect  that  the  defendant  Mizell  had 
"recommended  the  material  highly  and  had  told  witness 
that  it  was  in  good  order."  It  appears  to  have  been  in 
reply  to  the  testimony  of  Mizell  "that  (before  the  sale)  he 
told  Mr.  Skinner  that  defendants  had  put  a  good  deal  of 
new  material  in  there,  and  that  plaintiffs  would  have  little  to 
buy."  The  ist^ue  was  simply  as  to  whether  the  defendants 
had  delivered  to  the  plaintiffs  the  property  which  they  had 
purchased,  and  the  testimony  was  entirely  irrelevant. 
There  was  no  exception  to  the  charge,  and  we  must  assume 
that  his  Honor  explained  to  the  jury  the  proper  meaning 
of  the  issue  and  called  their  attention  to  the  testimony  appli- 
cable thereto.  There  is  nothing  in  the  record  which  dis- 
closes that  the  defendants  "  suffered  or  might  have  suffered 
any  prejudice"  by  the  admission  of  the  testimony.  Glover 
V.  Flowers,  101  N.  C,  134;  Wagner  v.  Ball,  195  N.  C,  323. 
The  second  exception  is  therefore  overruled. 
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The  other  exceptions  involve  the  correctness  of  his 
Honor's  charge  upon  the  question  of  consideration.  There 
was  testimony  tending  to  show  that  the  plaintiffs  refrained 
from  bidding  at  the  sale  because  of  the  promise  of  the  defend- 
ants "  that  if  they  bought  in  the  property  for  less  than  the 
debt  they  would  cancel  the  notes  "of  the  plaintiffs,  which 
were  secured  by  a  deed  in  trust  upon  the  property.  There 
was  also  testimony  tending  to  show  that  the  plaintiffs  had 
an  "outside  bidder"  who  would  have  bid  at  least  five  thou- 
sand dollars.  The  property  sold  for  only  forty  four  hundred 
dollars,  and  now  the  defendants  wish  to  recover  by  counter- 
claim the  balance  due  upon  the  notes.  The  defendants  in 
support  of  their  contention  rely  upon  the  cases  of  Mitchell 
V.  Sawyer,  71  N.  C,  70;  McKenzie  v.  Cidbreth,  66  N.  C,  534. 
They  urge  that  the  value  agreed  to  be  accepted  is  ca[)able 
of  being  made  certain,  that  this  amount  is  less  than  the 
debt,  and  that  there  was  therefore  no  consideration.  They 
argue  that  this  case  does  not  fall  within  the  third  excep- 
tion mentioned  in  McKenzie  v.  Culbrethy  mipra.  That  case 
decided  "  that  an  agreement  by  a  creditor  to  receive  a  part 
in  discharge  of  the  whole  of  the  debt  due  to  him  by  bond 
is  an  agreement  without  consideration  and  therefore  void." 

The  exception  mentioned  was,  that  "if  something  other 
than  money,  and  really  of  less  value  than  the  debt,  is  agreed 
upon  and  received  in  satisfaction,  the  Court  will  not  con- 
sider the  value  to  be  other  than  as  the  parties  have  agreed 
upon."  No  money  was  agreed  upon  here,  but  the  alleged 
agreement  was  that  if  defendants  bought  in  the  property  for 
less  than  the  debt  they  would  cancel  the  notes.  The  con- 
sideration of  this  promise  was  that  the  plaintiffs  should  not 
bid.  This,  it  would  seem,  was  "  something  other  than 
money,"  and  the  parties  having  themselves  fixed  the  value, 
this  value  so  fixed,  the  Court  says,  in  the  cases  mentioned, 
will  not  be  considered.  Apart  from  this,  the  law,  as  declared 
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ill  McKenzits  case  and  Mitchell  v  Saui/et\  supra,  has  been 
abrogated  by  The  Code  §  574,  which  provides  that  the  accep- 
tance of  a  less  amount  than  that  wliich  is  due  shall  be  a 
full  and  complete  discharge.  We  therefore  conclude  that 
there  is  no  error. 

Affirmed. 


JOHN  F.  DAVIS  V.  TIMOTHY  ELY  et  al. 

ReformaJtion — CcmtradSy  ExeciUed  and  Executory — Rescission — 
Specific  Performance — Statute  of  Frauds. 

1.  An  executory  contract  for  the  sale  of  land  will  not  be  reformed, 'by 

enlarging  the  subject  matter  upon  parol  testimony,  upon  the 
ground  of  fraud,  and  enforced  wiih  the  variation  ;  but  it  may  be 
rescinded  upon  such  ground. 

2.  Qu(pre,  whether  such  reformation  will  be  made  even  where  the  sub- 

ject maiter  is  not  enlarged. 

3.  Parol  testimony  may,  liowever,  be  received  to  show  such  matters  in 

defence  of  an  action  for  specific  performance. 

4.  Executed  contracts  may,  in  proper  cases,  be  corrected,  either  by 

enlarging  or  restricting  the  subject  matter. 

This  was  a  civil  action  which  was  tried  before  BoyldUy 
J.,  at  Spring  Term,  1889,  of  the  Superior  Court  of  Pasquo- 
tank County. 

The  complaint  was  as  follows : 

1.  That,  on  the  22d  day  of  April,  1884,  the  plaintiff  aiid 
defendants  entered  into  a  contract  with  regard  to  the  sale 
and  division  of  the  Great  Park  estate  ;  that  a  paper-writing 
purporting  to  contain  the  terms  of  said  contract,  was  exe- 
cuted by  Timothy  Ely  and  wife  Hannah,  by  their  duly 
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authorized  ngent,  Harvey  Terry,  and  by  the  plaintiff, 
through  his  agent,  Wm.  J.  Griffin.  A  copy  of  this  writing 
is  hereto  attached,  marked  exhibit  '^  A,''  and  is  made  a  part 
of  this  complaint. 

2.  That  the  recitals  and  agreements  set  forth  in  said  con- 
tract, down  to  section  numbered  4,  are  all  true. 

3.  That  the  agreement  which  was  intended  to  be  embodied 
in  the  contract,  of  which  the  exhibit  hereto  attached  is  a 
copy,  was  made  by  Francis  Davis,  Esq.,  fatlier  of  the  said 
John  F.  Davis,  and  Harvey  Terry,  agent  of  Timothy  Ely 
and  wife  Hannah. 

4.  That,  before  the  contract  could  be  reduced  to  writing, 
the  said  Francis  Davis  left  Elizabeth  City  for  his  home  in 
Ohio,  and  directed  one  W.  J.  Griffin,  an  attorney-at-law,  to 
draft  said  contract  and  have  the  same  executed  and  recorded. 

5.  That  the  said  draftsman  was  compelled  to  rely  upon 
statements  of  the  said  Terry,  and,  by  false  and  fraudulent 
representations  by  said  Terry,  the  said  contract,  or  th/it  por- 
tion set  forth  in  the  paragraph  numbered  4  of  the  exhibit, 
hereto  attached,  does  not  set  forth  the  true  terms  agreed  on. 

6.  That  the  Great  Park  estate  was  incumbered  by  a  mort- 
gage, which  had  been  purchased  by  Timothy  Ely,  and  the 
equity  of  redemption  wa«<  held  by  a  firm  known  as  Conrow, 
Bush  &  Lippincott ;  that  the  said  John  F.  Davis  had  entered 
into  a  contract  with  the  said  Conrow,  Bush  &  Lippincott  for 
the  purchase  of  their  interest  in  the  Great  Park  estate, 
except  a  portion  known  as  the  Hall  tract,  and  the  said  Davis 
bound  himself  to  pay  off  and  discharge  the  mortgage,  which 
was  then  held  by  the  plaintiff  Ely,  and  thereby  leave  the 
Hall  tract  to  Conrow,  Bush  <fe  Lippincott  unincumbered. 
This  contract  of  Davis  with  Conrow,  Bush  and  Lippincott 
was  well  known  to  Harvey  Terry,  the  agent  of  the  defend- 
ant Ely. 

7.  That  the  said  Terry,  as  agent  of  the  said  Timothy  Ely^ 
had  obtained  a  judgment  of  foreclosure  on  his  mortgage^ 
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and  the  sale  of  the  great  Park  estate  was  advertised  to  take 
place  April  22, 1884.  That,  after  the  advertisement  had  been 
posted,  the  said  John  F.  Davis  applied  for  and  obtained  a 
restraining  order,  commanding  the  commissioners  to  desist 
from  the  sale  of  the  Great  Park  estate,  until  a  certain  time 
mentioned  in  said  restraining  order. 

8.  That  the  said  Francis  Davis  and  Timothy  Ely  and 
Harvey  Terry  met  in  Elizabeth  City  on  the  21st  day  of 
April,  1884,  and  on  that  day  verbally  made  a  contract  which 
was  intended  to  be  embodied  in  the  contract  hereinbefore 
set  out.  It  was  only  when  the  said  Davis  and  Terry  had 
thus  come  to  terms,  that  the  said  Davis  consented  to  the  sale 
mentioned  in  said  contract. 

9.  That  the  said  Francis  Davis,  as  agent  for  his  son  John  F. 
Davis,  refused  to  treat  with  the  said  Terry  upon  any  basis 
except  that  the  Hall  tract  should  be  given  or  set  apart  to 
his  son  John  F.  Davis,  in  order  that  the  said  John  F.  Davis 
might  perform  his  contract  with  the  said  Conrow,  Bush  & 
Lippincott. 

10.  That,  after  much  talking,  it  was  finally  agreed  that 
the  said  Hall  tract  should  be  excepted,  and  the  balance  of 
the  Great  Park  estate  should  be  divided  into  two  parts, 
equal  in  area,  by  a  line  running  north  and  south,  and  the 
western  half  thereof  should  be  given  or  allotted  to  John  F. 
Davis,  and  the  eastern  half  to  Timothy  Ely,  and,  jn  addition 
to  the  western  half,  the  said  Davis  should  have  the  portion 
known  as  the  Hall  tract. 

11.  That  the  said  Terry  represented  unto  the  said  Davis 
that  the  said  Hall  tract  contains  but  1,300  acres,  which  the 
said  Terry  well  knew  to  be  false.  In  truth  and  in  fact,  this 
complainant  has  been  informed  that  the  said  Hall  tract  con- 
tains 3,000  acres. 

12.  That,  having  confidence  in  the  integrity  of  said  Terry, 
and  having  urgent  business  engagements  in  Ohio,  the  said 
Francis  Davis  left  Elizabeth  City  on  tije  22d  day  of  April, 
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1884,  and  this  plaintiff  did  not  learn  of  the  error  in  the 
agreement  for  ^me  time  thereafter,  and  instituted  suit  as 
soon  as  he  heard  thereof. 
Wherefore,  plaintiff  prays— 

1.  That  the  said  contract  may  be  reformed,  so  as  to  speak 
the  true  agreement  of  the  parties  as  herein  set  out. 

2.  That  the  defendants  be  decreed  to  pay  all  costs  of  this 
proceeding;  and 

3.  For  such  other  and  further  relief  as  to  the  Court  may 
seem  meet. 

The  answer  fully  denied  all  of  the  allegations  imputing 
fraud,  and  the  following  issues  were  submitted,  without 
objection,  to  the  jury : 

1.  Does  the  written  contract  dated  April  22, 1884,  contain 
the  true  agreement  entered  into  between  the  parties? 

2.  Was  it  the  agreement  between  the  parties  that  John  F. 
Davis  should  have  the  Hall  tract,  and  one-half  of  the  balance 
of  the  Great  Park  estate,  and  the  defendants  the  other  half 
of  the  Great  Park  estate  ? 

3.  Was  the  reservation  of  the  Hall  tract  to  J.  F.  Davis, 
omitted  from  the  written  contract  by  reason  of  the  false  and 
fraudulent  representations  made  to  the  draftsman  by  the 
defendants,  or  either  of  them  ? 

The  issues  show  the  true  contention  of  the  parties.  The 
plaintiffs  offered  evidence  tending  to  show  the  fraud  set  out 
in  the  complaint,  and  all  the  other  allegations  of  the  com- 
plaint, for  the  purpose  of  reforming  the  contract.  The 
defendants  objected  to  the  testimony,  unless  it  was  intro- 
duced for  the  purpose  of  rescinding  the  contract.  Where- 
upon, the  counsel  for  the  plaintiff  stated  that  the  purpose  of 
the  testimony  offered  was  to  reform  the  contract,  and  not  to 
rescind  it.  The  Court  excluded  the  testimony,  holding  that 
it  was  not  admissible  for  the  purpose  of  reforming  the  con- 
tract, but  that  it  was  admissible  for  the  purpose  of  rescind- 
ing the  contract.  Upon  this  intimation,  the  plaintiff  sub- 
mitted to  a  non-suit,  and  appealed  to  the  Supreme  Court. 
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Mr  0.  W.  Grandy,  for  the  plaintiff. 
Mr,  Harvey  Terry,  for  the  defendants. 

Shepherd,  J.,  (after  stating  the  case).  There  is  a  hope- 
less conflict  of  authority  upon  the  question,  whether  a  court 
of  equity  will  correct  an  execxdory  contract  on  the  ground  of 
fraud  or  mistake,  and  enforce  it  with  the  variation. 

In  England,  and  several  of  the  American  States,  such 
relief  is  denied,  although  a  defendant,  for  the  purpose  of 
resisting  specific  performance,  may  show  that,  by  fraud  or 
mistake,  the  written  contract  does  not  express  the  real  terms 
of  the  agreement.  In  other  States,  this  distinction  is  repudi- 
ated, and  the  contract  will  be  corrected  and  enforced,  in 
proper  cases,  at  the  instance  of  either  party. 

Where  such  executory  contracts,  within  the  statute  of 
frauds,  are  corrected  and  enforced,  there  is  a  further 
diversity — some  courts  holding  that  they  will  only  exercise 
the  power  where  the  object  is  to  restrict  the  subject  matter  of 
the  contract,  while  others  hold  that  the  contract  will  be  cor- 
rected, although  its  subject  is  enlarged.  Of  this  latter  opin- 
ion is  Mr.  Pomeroy  (Pomeroy's  Eq.  Juris.,  2  Vol.,  367),  and 
other  writers  of  great  respectability.  Opposed  to  this  view, 
we  have  the  English  authorities  (Wool/am  v.  Hearn,  White 
&  Tudor's  Leading  Cases  in  Equity),  and  Bispham's  Equity, 
Wharton's  Evidence,  §  1024,  and  many  decisions  in  the  Tnited 
States,  of  which  the  leading  case  is  Gla^s  v.  Hurlbert,  102 
Mass.,  24.  In  this  case,  the  Court  says,  "  that  when  the  pro- 
posed reformation  of  an  instrument  involves  the  specific 
enforcement!  of  an  oral  agreement  within  the  statute  of 
frauds;  or  when  the  term  sought  to  be  added  would  modify 
the  instrument  so  as  to  make  it  operate  to  convey  an  inter- 
est  or  secure  a  right,  which  can  only  be  conveyed  or  secured 
through  an  instrument  in  writing,  and  for  which  no  writing 
has  ever  existed,  the  statute  of  frauds  is  a  suflficient  answer 
to  such  proceeding,  unless  the  plea  of  the  statute  can  be 
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met  by  some  ground  of  estoppel  to  deprive  the  party  of  the 
right  to  set  up  that  defence.  Jordan  v.  Lawkina,  .1  Ves.  Jr., 
402;  Osbom  v.  Phdps.  19  Conn.,  63;  Clinan  v.  Cooke,  1  Sch. 
&  Lef.,  22.  But  the  fact. that  the  omission,  or  defect,  in  the 
writing,  by  reason  of  which  it  failed  to  convey  the  land,  or 
express  the  obligation  which  it  is  sought  to  make  it  convey 
or  express,  was  occasioned  by  mistake,  or  by  deceit  and 
fraud,  will  not  alone  constitute  such  an  estoppel.  *  *  *  * 
Rectification,  by  making  the  contract  include  obligations  or 
subject  matter  to  which  its  written  terms  will  not  apply,  is 
a  direct  enforcement  of  the  oral  agreement,  as  much  in 
conflict  with  the  statute  of  frauds,  as  if  there  was  no  writing 
at  all " 

This  decision,  in  so  far  as  it  holds  that  the  subject  matter 
of  the  contract  may  not  be  enlarged,  is  supported  by  abun- 
dant  authority. 

Story's  Equity  Jurisprudence  is  often  cited  to  sustain  the 
other  view;  but  the  argument  there  seems  to  be  directed 
against  the  distinction  between  parties  seeking  and  parties 
resisting  specific  performance.  It  refers  to  the  decisions  of 
Chancellor  Kent  in  Gillespie  v.  Moon,  2  Johns.,  ch.  585,  and 
Kieselbrack  v.  Livingston,  4  Johns.,  ch.  144.  In  neither  of 
these  cases  was  the  subject  matter  enlarged.  In  Gillespie^s 
case  (so  often  cited),  the  correction  made  was  the  striking  out 
of  fifty  acres  from  a  written  agreement  which  included  two 
hundred  and  fifty.  Bispham's  Equity,  445,  says,  "that  in 
cases  which  fall*  within  the  statute,  it  is  obvious  that  to  carry 
the  rule  in  Gillespie's  case  to  the  extent  of  holding  that 
an  agreement  (for  example)  to  convey  fifty  acres  may,  for 
the  sake  of  justice  and  equity,  be  construed  to  mean  a 
contract  to  convey  one  hundred,  would  be  to  repeal  the 
statute  of  frauds  and  to  give  effect  to  a  simple  verbal  agree- 
ment to  sell  land.  Where,  however,  the  contention  of  the 
complainant  is  that  something  which  is  actually  embraced  in 
the  writing  was  not  intended  to   be  included   therein,  to 
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suffer  bim  to  show  this,  is  not  to  enforce  a  .parol  contract  in 
relation  to  land ;  it  is  simply  to  prove  that  a  written  con- 
tract did  not  embrace  all  that  on  its  face  it  appeared  to 
include.  Such  was  the  actual  state  of  the  case  in  GiUeqne 
V.  Moon'^ 

It  may  be  remarked  that,  in  most  of  the  States  where 
such  relief  is  granted,  the  doctrine  of  part  performance  is 
recognized,  and  the  proof  required  is  but  little  short  of  that 
which  is  necessary  to  enforce  a  contract  upon  that  ground. 

In  North  Carolina,  so  far  from  correcting  such  executory 
contracts,  within  the  statute,  so  as  to  enlarge  their  terms,  the 
tendency  of  our  decisions  is  to  confine  such  corrective  relief 
to  exectded  contracts  alone.  We  have  been  able  to  find  no 
decision  in  point,  but  the  words  of  Hall,  J.,  in  Neivsom  v. 
Bvfferlow,  1  Dev.  Eq.,  379,  strongly  show  the  disinclination  of 
the  Court  to  depart  from  the  s««tatute,  except  upon  the  most 
imperative  demands  of  justice  and  equity. 

The  learned  Judge  says :  "  It  is  altogether  unnecessary  to 
enquire  in  this  case  how  far  courts  of  equity  have  gone  in 
carrying  into  effect  written  executory  contracts,  or  varying 
them  by  parol  evidence.  Suffice  it  to  say,  that  the  reason 
why  they  have  declined  giving  relief  in  many  such  cases,  is 
that  the  plaintiff  had  a  remedy  at  hw.  That  reason  is  not 
applicable  to  executed  contracts.  In  thote  cases  the  plain- 
tiff has  no  remedy  at  law,  and  unless  a  court  of  equity  will 
give  relief,  he  can  have  no  redress." 

This  distinction  between  executorv  «nd  executed  contracts 
is  thus  clearly  put  by  Adams' Eq.,  171 :  **  Where  land  is  the  sub- 
ject of  the  erroneous  instrument,  the  reformation  of  an  executed 
conveyance  is  not  precluded  by  the  statute  of  frau  ls,for  other- 
wise it  won  Id  be  impossible  to  give  relief.  But  it  does  not 
appear  that  where  the  defendant  has  insisted  on  the  benefit 
of  the  statute,  the  Court  has  ever  reformed  *  *  *  * 
an  executory  agreement  on  parol  evidence,  and  specifically 
enforced  it." 
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Land  is  regarded  as  such  a  high  species  of  property  that 
exceptional  safeguards .  have  been  devised  for  the  preserva- 
tion and  security  of  its  title,  and  these  should  not  be  departed 
from,  unless  such  departure  is  absolutely  necessary  to  sub- 
serve the  ends  of  justice.  Under  the  former  system,  the 
equitable  relief  we  have  mentioned  was  administered  by  the 
trained  minds  of  learned  Judges,  sitting  as  chancellors,  who 
appreciated  the  grave  evils  which  the  statute  was  designed 
to  prevent,  and  who  gave  full  effect  to  the  rule  which 
required  the  clearest  and  most  cogent  testimony.  Even  then 
the  relief  in  this  State  was  confined,  it  seems,  to  executed 
contracts,  and  surely  there  is  nothing  in  the  new  method  ol 
trying  equitable  issues  which  encourages  us  to  leave  the  old 
moorings  and  venture  upon  a  sea  of  trouble,  confusion  and 
insecuritv. 

On  the  ground  of  necessityy  we  correct  conveyances  by 
adding  clauses  of  defeasance  and  words  of  inheritance.  We 
also  restrict,  or  enlarge,  the  subject  matter,  but  we  decline  to 
do  this  in  the  case  of  executory  contracts,  where  there  can 
necessarily  be  no  other  object  than,  as  in  the  case  before  us^ 
to  have  it  specifically  enforced. 

It  is  believed  that  no  great  hardship  can  result  from  such 
ruling,  as  the  Court  will,  upon  rescission,  endeavor  to  place 
the  parties  in  statu  qiio^  and  damages  may  be  given  for  the 
fraud  and  deceit.  The  Court  is  liberal  in  the  adjustment 
of  equities  arising  in  such  cases;  but  even  if  occasional 
instances  of  hardship  occur,  it  is  far  better  that  these  should 
be  endured  than  that  every  title  in  the  State  should  be 
exposed  to  the  assaults  of  false  and  fraudulent  oral  testi- 
mony. 

What  we  have  said  has  no  reference  to  the  correction  of 
ordinary  executory  contracts  in  aid  of  actions  for  damages  oX 
law,  such  as  the  correction  of  the  terms  of  a  bond,  and  the 
like.  Equity  will  always  make  the  correction,  and  the  party 
can  sue  upon  the  corrected  contract  at  law.     The  two  juris- 
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dictions  'being  now  blended,  such  relief  will  be  granted  in  a 
single  action.  It  may  be  that,  in  cases  of  personal  property, 
where  there  is  a  pretium  affectionis,  the  contract  may  be  cor- 
rected and  specifically  enforced ;  but  it  is  unnecessary  to  pass 
upon  that  question  here. 

The  relief  sought  in  this  action  is  to  correct  the  contract 
so  as  to  include  the  "  Hall  tract."  It  seems,  from  the  com- 
plaint, that  the  alleged  fraud  consisted  in  certain  false  repre- 
sentations as  to  the  number  of  acres  made  to  the  plHintiflF 
when  the  final  agreement  was  made.  False  representations 
are  also  alleged  to  have  been  made  to  Mr.  GriflBn,the  draughts- 
man, but  these  are  not  specified,  and  we  must  assume  that 
they  were  the  same  as  those  made  to  his  principal,  Davis. 
However  this  may  be,  we  have  here  a  plain  case,  where  it  is 
proposed,  upon  parol  testimony,  to  correct  an  executory  con- 
tract for  the  sale  of  land,  bj'  making  it  include  a  larger 
quantity  than  is  stated  in  the  writing. 

The  plaintiff  does  not  wish  to  rescind,  and  offers  the  parol 
testimony  solely  for  the  purpose  of  reformation. 

We  think  that  to  admit  the  testimony  in  such  cases  would 
be,  as  has  been  said,  virtually  repealing  the  statute  of  frauds 
and  opening  the  door  to  a  flood  of  evils,  the  extent  of  which 
it  would  be  impossible  to  estimMte. 

The  plaintiff  maj'  enforce  the  contract  in  its  present  form, 
or  he  may  rescind  it,  and  ask  for  an  adjustment  of  any  equi- 
ties which  may  have  grown  out  of  the  transaction. 

We  think  that  the  testimony  was  properly  rejected,  and 
that  thei-L'  is  no  error 

Affirmed. 
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NORFOLK  SOUTHERN  RAILROAD  COMPANY  v.  DANIEL 

BARNES. 

Contract — Sale — Vendor  and  Vendee — Common  Cairier — Inno- 
cent Parchcuiei' — Bailment.. 

A  sold  to  B  a  buggy,  and  delivered  it  to  a  common  carrier  to  be  delivered 
to  B  upon  the  payment  of  the  price ;  the  carrier  negligently  per- 
mitted B  to  obtain  possession  without  paying  the  price,  and  while 
in  possession,  B  sold  to  C,  who  was  a  purchaser  for  value,  without 
notice:  Held — 

1.  That  as  soon  as  the  vehicle  was  delivered  to  the  carrier,  the  right  of 
property  passed  to  the  vendee,  but  the  right  of  possession  remained 
in  the  vendor  until  the  price  was  paid. 

%  That  by  the  negligent  conduct  of  the  vendor  and  his  agent — ihe  car- 
rier— the  right  of  property  and  the  right  to  possession  became 
united  in  C,  and  nt-ither  the  vendor  nor  the  carrier  could  maintain 
an  action  to  recover  the  property. 

S.  But  if  the  original  contract  had  been  one  in  which  no  title  passed,  a 
purchaser  for  value,  and  without  notice,  would  not  have  been 
protected. 

Civil  action,  tried  before  Boykin,  J,,  at  Spring  Term, 
1889,  of  Hektford  Superior  Court.  ' 

The  National  Buggy  Company  shipped  over  plaintiff's 
line  four  buggies,  including  the  one  in  coniroversy,  to  Har- 
rellsville,  N.  C,  to  be  delivered  to  one  W.  J.  Lassiter,  upon 
his  surrendering  the  bill  of  lading  therefor.  The  plaintiff 
deposited  the  said  buggies  in  its  warehouse  at  Harrellsville, 
which  was  in  charge  and  under  the  control  of  J.  T.  &  B.  F. 
Williams,  their  general  freight  agents  at  that  point. 

Lassiter  received  possession  of  said  buggies,  including  the 
one  in  suit,  from  a  servant  of  plaintiff  and  their  said  agents. 
The  said  servant  was  permitted  to  keep  the  key  to  the  ware- 
house, and,  at  times,  to  deliver  freight  to  owners  in  the 
absence  of  the  agents.  Lassiter  did  not  surrender,  or  offer 
to  surrender,  the  bill  of  lading  when  he  obtained  possession 
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of  the  property,  nor  bad  he  paid  the  freight.  Lassiter's  po6- 
session  was  known  to  said  agents.  They  raised  no  objection 
thereto  for  two  or  three  days,  when  they  demanded  posses- 
sion, and  Lassiter  refused  to  surrender  same.  Lassiter  was 
permitted  to  remain  in'  possession  for  several  weeks  there- 
after, at  the  expiration  of  which  time  he  sold  the  buggy  in 
question  to  the  defendant  for  value,  and  without  notice  of 
any  claim  to  the  buggy  by  the  plaintiff,  or  the  manner  and 
nature  of  Lassiler's  possession 

Lassiter  was  engaged  in  buying  and  selling  buggies  in 
Harrellsville,  and  this  was  within  the  knowledge  of  plaintiff 
and  its  agents.  The  buggy  in  controversy  was  worth  fifty 
dollars. 

The  Court  instructed  the  jury  that,  upon  this  evidence, 
plaintiff  could  not  recover. 

There  was  a  verdict  for  defendant;  judgment  accordingly; 
motion  for  new  trial;  motion  refused, and  plaintiff  appealed. 

No  counsel  for  the  plaintiff. 

AJr.  R.  B,  Winbor)ie,  for  the  defendant. 

Shepherd,  J.  (after  stating  the  case).  A  sells  goods  to  B 
and  ships  them  by  a  common  carrier  to  be  delivered  to  B 
upon  the  payment  of  the  purchase  money.  By  the  negli- 
gence of  the  carrier,  B  obtains  possession  of  the  goods  with- 
out paying  the  money,  and  sells  them  to  C,  a  bona  fide  pur- 
chaser, for  value,  and  without  notice.  Can  A,  or  his  bailee^ 
the  carrier,  recover  the  goods  from  C? 

This  construction  of  the  case  upon  appeal  was  conceded 
by  the  appellee,  and  is  the  most  favorable  to  the  plaintiff 
that  can  be  made;  for  we  think  it  very  clear  that  if  the 
plaintiff  was  holding  the  goods  only  for  the  payment  of  its 
freight  charges,  its  lien  could  not  be  enforced  against  the 
innocent  purchaser.  As  soon  as  the  goods  were  delivered 
to  the  carrier,  the  right  of  property  passed  to  the  vendee,  but 
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the  right  of  possession  remained  in  the  vendor  until  the  price 
was  paid.  Ober  v.  Smithy  78  N.  C,  313 ;  Benjamin  on  Sales, 
1  vol.,  260. 

This  possession  he  lost  by  the  negligence  of  his  agent,  and 
we  are  of  the  opinion  that  he  should  not  be  permitted  to 
recover  against  the  defendant,  who  bought  of  the  vendee  in 
possession,  for  value  and  without  notice.  Of  course,  if  the 
vendor  could  not  recover,  his  negligent  agent,  the  plaintfF, 
can  have  no  cause  of  acti(»n. 

We  think  this  case  falls  within  the  principle  declared  in 
Railroad  v.  Kitchen,  91  N.  C,  39,  *  that  where  one  of  two 
persons  must  suffer  by  the  fraud  or  misconduct  of  a  third 
person,  he  who  first  reposes  the  confidence,  or,  by  his  negli- 
gent conduct,  made  it  possible  for  the  loss  to  occur,  must 
bear  the  loss.  This  doctrine  is  recognized  in  Barnes  v.  Lewis, 
73  N.  C,  1S8 ;  Vass  v.  Riddick,  89  N.  C,  6 ;  State  v.  Peck,  53 
Maine,  284;  and  in  Hemdon  w  Nichols,  1  Salk.,  289."  Had 
this,  however,  been  a  conditional  sale,  before  the  recent 
statute,  an  executory  contract  to  sell,  an  ordinary  bailment, 
or  any  other  transaction  which  failed  to  pass  the  title,  the 
innocent  purchaser,  however  much  he  may  h.ive  been  misled 
by  the  possession  and  the  apparent  ownership  of  his  vendor, 
would  not  be  protected.  Ballard  y.  Burgett,  Langd el Ts  Select 
Cases,  730.  The  case  of  MUlhiser  v.  Eardman,  103  N.  C, 
27,  does  not  conflict  with  this  view,  as  it  was  there  held 
that,  by  the  terms  of  the  agreement,  the  title  was  not  to  pass' 
until  certain  conditions  were  performed. 

Here  the  title  passed,  and  a  delivery  having  been  made 
by  the  negligence  of  the  vendor's  agent,  the  plainest  priciples 
of  justice  forbid  a  recovery. 

As  to  the  innocent  purchaser,  the  right  of  property  and  the 
right  ofposHessUm  are  united,  and  his  title  is  therefore  com- 
plete. 

AflSrmed. 
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ELISHA   COPPERSMITH,  Adm'r  of  Wm.  COPPERSMITH  et  al.  v. 

STEPHEN  P.  WILSON  et  al. 

AdministrcUion — Distribution — Statute^  Limitations. 

Where  administration  was  granted  in  1866,  and  in  1873  two  of  the  dis- 
tributees, who  were  then  of  age,  receipted  the  administrator 
in  full  for  their  shares,  but  in  1886  joined  with  the  remaining  dis- 
tributees and  an  administrator  de  bonin  non  in  an  action  for  a 
settlement  of  the  tirst  administration  :  It  is  held,  that  the  action 
was  barred  by  the  three  years  statute  of  limitation,  as  to  the  dis- 
tributees who  gave  the  receipts — the  statute  beginning  to  run,  as 
to  them,  from  the  date  of  such  receipts. 

This  is  a  civil  action,  which  was  tried  before  Baykirty  /., 
at  Spring  Term,  1889,  of  the  Superior  Court  of  Pasquotank 
County. 

The  issues  submitted,  and  findings  thereon,  were  as  follows : 

1.  Did  B  Cartwright,  administrator,  fully  administer  the 
assets  of  the  estate  of  his  testator? 

Answer:  No. 

2.  If  not,  what  is  the  amount  of  the  balance  due  and 
owing  by  hira? 

Answer:  $380.13,  with  interest  at  six  per  cent,  from  June, 
1869,  to  present  time. 

3  Is  the  plaintiffs'  cause  of  action  barred  by  the  statute 
of  limitations? 

Answer:  No. 

The  only  assignment  of  error  appears  in  the  concluding 
portion  of  the  statement  of  case  on  appeal,  which  is  as  follows: 

The  issues  found  in  the  record  wore  submitted  to  the  jury 
bv  the  Court. 

The  Court  charged  the  jury  to  answer  the  third  issue  No, 
upon  the  evidence  before  them. 

Upon  the  return  of  the  verdict,  the  Court  rendered  the 
judgment  found  in  the  record. 

The  defendants  excepted. 
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Benoni  Cartwright  administered  on  the  estate  of  VV'illiam 
Coppersmith  in  September,  1866,  and  gave  bond  in  the  sum 
of  two  thousand  dollars,  with  defendants  F.  M.  Godfrey  and 
John  Cartwright,  now  dead,  as  sureties.  Benoni  Cartwright 
died  during  the  year  1882,  leaving  a  last  will  and  testa- 
ment, m  which  Penelope  Cartwright  (wh^  has  since  inter- 
married with  the  defendent  Stephen  Wilson)  was  appointed 
executrix,  and  she  soon  thereafter  qualified  and  entered 
upon  the  discharge  of  her  duties.  John  Cartwright,  the 
surety  on  the  bond  «)f  Benoni,  died  in  the  year  1884,  and 
the  defendant  Pattie  Cartwright  is  his  executrix. 

The  plaintiff  Elisha  Coppersmith  qualified  as  adminis- 
trator de  bonis  n^m  upon  the  estate  of  said  William  Copper- 
smith on  March  2,  1882,  and  brought  his  action  to  the 
Spring  Term,  1886,  of  the  Superior  Court  of  Pasquotank 
County  (joining  the  heirs  and  distributees  of  said  William 
Coppersmith  as  plaintiffs),  against  the  executrix  of  said 
Benoni  Cartwright,  and  the  sureties  on  his  bond,  for  settle- 
ment of  the  administration  of  Benoni. 

Wm.  Coppersmith  left  surviving  him  his  widow  and  the 
following  named  children:  Elizabeth  DeLow,  J.  T.  Copper- 
smith, Wm.  J.  Coppersmith,  Elisha  Coppersmith,  Fannie  B. 
Coppersmith,  Susan  Coppersmith  (now  Cherry)  and  Henry 
Coppersmith,  who  are  his  only  distributees  and  heirs  at  law, 
and  who  were  infants  at  the  time  of  his  death. 

Of  these,  J.  T.,  W.  G.,  Susan  and  Henry  are  living;  the 
others  are  dead,  intestate,  and  administrations  upon  their 
estates  have  been  granted  since  the  commencement  of  this 
action,  and  their  administrators  duly  made  parties.  Eliza- 
beth DeLow  became  21  in  38--,  but  was  married  before  her 
maturity,  and  died  under  coverture  in  1872.  J.  T.  became 
21  in  1869;  Wm.  G.  became  21  in  1872;  Susan  became  21 
October  1, 1883,  but  married  before  21,  and  still  is  under 

coverture;  Henry  became  21  on  the  __  day  of ,  1885; 

Fannie  B.  died  in  infancy. 
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This  action  was  begun  on  the  20lh  of  February,  1886. 

Plaintiffs  introduced  an  account  filed  by  Benoni  Cart- 
wright,  administrator  of  Wm.  Coppersmith,  deceased,  in 
the  office  of  the  Clerk  of  the  Superior  Court  of  Pasquotank 
County,  on  the  Ist  day  of  June,  1869.  Also,  the  account  of 
Slater,  rendered  by  him,  and  stated  that  they  introduced 
this  evidence  for  the  purpose  of  showing  that  the  adminis- 
trator made  a  mistake  in  the  addition  against  them  of 
$79.60. 

The  defendants  introduced  receipts  given  by  John  J.  and 
Wm.G.Copi>ersmith  to  Benoni  Cartwright,  dated  respectively 
February,  1870,  and  October  19,  1872;  the  first  for  $92.17, 
tlie  lattt-r  for  $70— both  stating  that  the  sums  therein- 
mentioned  were  ^Mn  full  satisfaction"  of  all  amounts  due  to 
the  parties  giving  them,  as  distributees  of  the  father's  estate. 

They  also  offered  a  similar  receipt  from  Elizabeth  DeLow, 
but  it  is  without  date,  and  no  evidence  was  offered  to  show 
when  it  was  given. 

They  further  offered  evidence  of  payments  made  to  cer- 
tain parties,  who  are  designated  as  "receivers"  for  the  infant 
distributees,  but  it  did  not  appear  by  what  authority  they 
were  appointed. 

The  account  referred  to  as  exhibit  "A,"  was  filed  in  1867 
as  an  annual  account,  and  shows  a  balance  of  $453.93  due 
the  estiite  from  Benoni  Cartwright,  administrator. 

No  counsel  for  the  plaintiffs. 

Air.  C.  W.  Grandyy  for  the  defendants 

Avery,  J.  (after  stating  the  facts).  Conceding  that  the 
exception  was  taken  to  the  charge  of  the  Court  in  reference 
to  the  bar  of  the  statute  of  limitations,  and  not  to  the  form 
of  the  judgment  simply  (and  this  is  the  just  and  proper 
construction  to  place  upon  the  statement  of  case  on  appeal), 
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we  think  that  his  Honor  erred  when  he  instructed  the  jury 
that  they  must  respond  to  the  third  issue,  No.  ^ 

The  defendant  offered  in  support  of  the  plea  of  the  statute 
of  limitations,  the  receipts  of  J.  T.  Coppersmith  and  W.  G. 
Coppersmith,  bearing  date  respectively  in  lb70  and  1 872,  and 
signed  after  they  were  twenty-one  years  of  age.    Supposing 
that  the  testimony  established  the  fact  that  there  were  mis- 
takes made  in  both  settlements,  or,  at  any  rate,  that  both  of 
them  gave  receipts  in  full,  when  Benoni  Cartwright,  in  fact, 
paid  to  each  a  sum  less  than  the  full  amount  due  upon  an 
accurate  statement  of  accounts  between  him  and  his  testui 
qtie  t'Tust,  it  would  follow  that  an  action  would  lie  for  the 
unpaid  balance,  the  settlement  having  been  made  prior  to 
the  passage  of  the  act  of  1 874-^5  ( The  Code,  §  574;  Koonce  v. 
Busiellf  103  N.  C,  179);  but  the  statute  of  limitations  began 
to  run  against  each  when   the  receipt  was  given   to  the 
administrator.     Benoni  Cartwright  administered  in  18<3()  and 
died  in  1882.     Elisha  Coppersmith  qualified  as  administra- 
tor de  bonis  non  in  1886,  and  the  action  was  brought  on  the 
20th  of  February,  J 886.     When  John  T.  Coppersmith  gave 
a  receipt  in  full  in. consideration  of  the  payment  of  seventy 
dollars,  in  February,  1870,  he  was  twenty-one  years  old,  as 
was  William  G.  Coppersmith  when  he  settled  with  Benoni 
Cartwright  and  gave  a  similar  receipt  in  consideration  of  the 
payment  of  ninety- two  dollars  and  seventeen  cents,  in  1872. 
The  statute  began  to  run  against  each  one  of  them  from  the 
date  of  their  respective  settlements,  and  the  right  of  action 
on  the  part  of  each  was  barred  after  the  lapse  of  three  years. 
It  does  not  appear,  from  the  face  of  the  receipt  of  Elizabeth 
Delow,  when  it  was  given      We  do  not,  therefore,  discuss  the 
question  whether  she  is  affected   by  the  statute  or  not.     She 
was  under  coverture  before  she  was  twenty-one  years  old, 
and  had  been  up  to  the  bringing  of  this  action. 

The  settlement  with  the  two  infant  defendants  Henry  and 
Susan,  seems  to  have  been  made  with  receivers  appointed,  or 


32  IN  THE  SUPREME  COURT. 


Coppersmith  v.  Wilson. 


acting,  for  each  of  thera.  It  does  not  appear  by  what 
authority  the  receivers  acted  in  this  transaction.  We  do  not 
declare  that  the  action  is,  or  is  not,  barred  as  to  the/cm^  covert 
Delow,  or  the  plaintiff's  Henry  and  Susan.  We  cannot  antici- 
pate the  developments  of  a  future  trial.  In  the  present 
status  of  the  case,  we  can  see  how  it  might  prove  best  on  a 
future  trial  to  submit  a  separate  issue  as  to  whether  each  of 
the  distributees  is  barred  by  the  statute  of  limitations,  with 
such  instruction  as  may  be  applicable  to  the  facts  developed 
on  the  trial. 

The  action  was  brought  by  the  administrator  de  bonis  Twm, 
to  recover  the  value  of  some  corn  and  cotton  that,  it  is  alleged, 
the  former  administrator  did  not  account  for;  and,  also,  a  fur- 
ther sum  not  accounted  for  by  reason  of  a  mistake  in  addi- 
tion made  in  a  statement  of  annual  account  filed  by  Benoni 
Cartwright,  and  carried  into  the  settlements  with  the  distribu- 
tees. The  administrator  de  bonis  non  is  a  necessary  party, 
and  the  former  settlements,  w^th  the  consequences  flowing 
from  them,  require  the  presence  of  the  distributees.  Grant 
V.  Bell,  87  N.  C).,  34;  Branch  v.  Branch,  1  Murphy,  132. 

If  some  of  the  distributees  are  barred  by  the  statute,  and 
some  are  not,  the  determination  of  the  extent  of  the  liability 
of  the  defendants  may  present  some  complicated  questions 
for  an  accountant.  While  we  decide  nothing  in  relation  to 
that  matter,  we  suggest  for  the  consideration  of  the  parties 
and'the  Court  below,  that  it  might  prove  more  satisfactory  to 
try  the  issue  or  issues  arising  out  of  the  plea  of  the  statute 
by  jury,  and  reserve  the  (juestions  of  the  value  of  corn  and 
cotton  unaccounted  for,  if  any,  and  what  sum  was,  by  mis- 
take, not  accounted  for  on  settlements  with  the  distributees, 
if  any,  and  how  the  unadministered  fund  should  be  dis- 
tributed, for  the  consideration  of  a  referee 

There  was  error,  for  which  a  new  trial  will  be  granted. 

Error. 
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W.  C.  HARDY  V.  J.  B.  CARR  and  JAMES  M.  MAYO. 

Pleading — Trial  by  fhiry — Homestead — Vendor^s  Lien — Judg- 

mod  by  Default, 

1.  In  an  action  by  an  endorsee  to  recover  the  amount  due  upon  a  prom- 
issory note  aguinst  the  maker,  the  latter  set  up  the  equitable 
defence  of  false  and  fraudulent  representations  by  the  original 
payee  of  the  note  and  a  failure  of  consideration  :  Held,  that  this 
raised  a  material  issue  of  fact,  which  ought  to  have  been  submitted 
to  a  jury  ;  and  that  it  was  erroneous  for  the  Court  to  render  final 
judgment  before  this  issue  had  been  properly  determined. 

2.  While  land  is  not  exempt,  under  the  provisions  of  the  Constitution 
and  statutes  providing  for  a  homestead,  from  sale  for  its  purchase 
money,  no  lien  exists  in  favor  of  the  vendor  until  he  shall  have 
reduced  his  debt  to  judgment,  and  had  it  docketed,  as  required  of 
other  judgments. 

Civil  action,  tried  before  Montgomery,  J.,  at  Fall  Term, 
1888,  of  Edgecombe  Superior  Court. 

The  action  begun  on  July  13,  1888,  is  prosecuted  against 
the  defendants  Carr  and  Mayo,  the  former  maker,  and  the 
latter  endorser,  of  a  promissory  note,  in  these  words : 

12,889.38.  Whitaker^s,  N.  C,  November  1,  1886. 

One  day  after  date,  I  promise  to  [)ay  to  James  M.  Mayo,  or 
order,  twenty-eight  hundred  and  eighty-nine  dollars  and 
thirty-eight  cents,  value  received,  it  being  in  part  payment 
of  the  purchase  money  in  premises  and  stock  of  goods  at 
Kill  Quick,  or  Hickory  Hill,  in  Edgecombe  County,  with' 
interest  from  date  at  the  rate  of  six  per  cent. 

Witness  my  hand  and  seal.  J.  B.  Carr.  [seal.] 

The  note  was,  on  November  20,  188H,  endorsed  by  the 
payee  to  the  plaintiff. 

104—3 
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The  complaint  alleges  the  consideration  for  which  the 
note  was  given,  was  a  stock  of  goods,  and  a  tract  of  land 
consisting  of  about  two  hundred  acres,  and  that  no  money 
has  been  paid  thereon,  and  the  whole  amount  is  due  and 
demanded. 

The  defendant  Carr  answers  (the  otlier  defendant  failing 
to  do  so),  and,  admitting  the  making  and  endorsement  as 
charged,  says,  in  article  4: 

"  That  said  note  was  executed  by  him  to  defendant  Mayo, 
in  consideration  of  his  interest  in  the  stock  of  goods  then  in 
the  store  of  J.  B.  Carr  &  Co.,  at  Hickory  Hill,  (the  two 
defendants  being  members  of  that  firm),  and  in  further  con- 
sideration of  said  Mayo  having  paid  off  certain  claims 
against  said  firm  in  favor  of  Tucker,  Smith  &  Co.,  and  Dan- 
iel, Miller  &  Co.,  which  claims  the  said  Mayo  then  and  there 
stated  to  respondent  that  he,  said  Mayo,  had  taken  up  with 
his  own  notes,  so  as  to  discharge  respondent  from  all  liability 
on  account  of  the  same." 

He  further  says,  he  "  is  informed  and  believes  that  he  has 
never  been  discharged  from  liability  on  such  claim;  and 
Mayo  claimed  no  interest  in  the  land  described  in  the  com- 
plaint, and  it  formed  no  part  of  the  consideration  of  the 
note." 

Upon  this  state  of  the  pleading,  without  submitting  the 
issue  made  therein,  and  after  the  defendant  Carr  and  his 
counsel  had  departed  from  the  Court,  was  rendered  the  fol- 
lowing judgment  : 

"  This  cause,  coming  on  to  be  heard,  and  being  heard,  at 
this  term  of  the  Court,  upon  complaint  and  answer,  and  it 
appearing  that  service  of  the  summons  herein  has  been 
made  upon  the  defendant  Carr,  and  that  defendant  Mayo 
has  accepted  service  upon  said  summons  executed  as  to 
defendant  Carr;  and  it  further  appearing  that  the  plaintiflF's 
complaint,  herein  filed,  is  verified,  and  that  defendant  has 
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answered  thereto,  it  is  dow  ordered  and  adjudged,  upon  the 
complaint  and  answer,  that  the  plaintiff  is  entitled  to  judg- 
menty  and  that  they  recover  of  the  defendants  J,  B.  Carr  and 
James  M.  Mayo,  endorser  of  the  note  sued  upon,  the  sum  of 
twenty-eight  hundred  and  eighty-nine  dollars  and  thirty- 
eight  cents  ($2,889.38),  with  interest  thereon  from  2d  Novem- 
ber, 1886,  at  six  per  cent.,  until  paid,  and  cost  of  this  action, 
to  be  taxed  by  the  Clerk. 

"And,  it  further  appearing  that  said  nftte  sued  upon  was 
given  in  part  and  contracted  for  the  purchase  money  of 
a  certain  piece  of  land,  lying  and  being  in  Edgecombe 
County,  at  Kill  Quick,  or  Hickory  Hill,  containing,  by  esti- 
mation, 200  acres,  which  was  purchased  from  R  H.  Gatlin 
and  wife  Penelope,  adjoining  the  lands  of  V.  B.  Knight, 
E.  M.  Bryant,  and  others;  it  is,  therefore,  considered  that 
said  sum  of  $2,889.38,  with  interest,  as  above  described,  shall 
be  and  constitute  a  lien  upon  said  land  and  premises;  and 
it  is  further  considered  that  the  plaintiff  recover  the  cost  of 
this  action,  to  be  taxed  by  the  Clerk." 

The  appeal  is  taken  by  the  principal  debtor  alone,  the 
endorser  having  failed  to  set  up  any  defence  to  the  plain- 
tifif's  demand,  and  submitted  to  the  judgment. 

Mr.  George  V.  Strang,  for  the  plaintiflFs. 
Mr.  S.  F.  Mordecdi,  for  the  defendant. 

Smith,  C.  J.  (after  stating  the  case).  The  appellant  sets 
up  an  equitable  defence  to  the  enforcement  of  the  entire 
debt,  because  of  a  false  and  fraudulent  representation  as  to 
the  debtor's  exoneration  from  certain  liabilities,  which  was 
an  inducement  to  the  giving  of  the  note  and  formed  a  part 
of  the  consideration,  and  because,  in  consequence,  it  would 
be  inequitable  to  compel  him  to  pay  its  full  amount.  This 
averment  raises  an  inquiry  to  the  determination  of  which 
a  finding  by  the  jury  was  necessary,  and  an  issue  should 
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have  been  prepared  and  submitted,  and  it  was  wholly  irreg- 
ular in  the  Cuurt  to  render  a  final  juvl^inent.  Moreover,  the 
judgmen  is  itself  erroneous  in  declaring  the  land  subject  to 
a  lien  for  the  entire  debt,  or  even  for  such  part  thereof  as 
measures  the  price  of  the  land.  Land,  by  the  statute, 
remains  liable  to  be  sold  under  execution  for  the  purchase 
money,  and  cannot  be  exempted  from  this  liability,  but  no 
lien  is  created,  except  as  in  other  cases  of  docketed  judg- 
ments.    Constitution  Art.  X,  §  2. 

It  is  error,  therefore,  to  enter  up  judgment  upon  plead- 
ings which  raise  an  issue  of  fact  without  first  having  it  set- 
tled by  a  verdict  in  a  proper  manner.  We  refer  to  but  a 
single  case  in  support  of  the  rule:  Dickerson  v.  WilcoxoUy 
97  N.  C,  309. 

It  must  be  declared  there  is  error  in  rendering  the  judg- 
ment, and  it  must  be  reversed. 

Error. 


JAMES  B.  MARTIN  v.  THOMAS  D.  HOLLY. 

Agency — Revocation, 

The  authority  conferred  upon  an  agent,  as  a  general  rule,  may  be 
revoked  at  any  time,  but  such  revocation  will  not  deprive  the 
agent  of  his  right  to  compensation  for  services  rendered  while 
the  relation  of  principal  and  agent  existed,  although  the  event 
upon  which  the  agent's  compensation  depended  did  not  occur 
until  after  his  discharge. 

This  was  a  civil  action,  tried  before  MacRae,  J.,  at  Spring 
Term,  1889,  of  the  Superior  Court  of  Bertie  County. 

The  plaintiff  declared — 

1.  Upon  a  special  contract  to  the  effect  that  he  was 
employed  by  the  defendant  to  sell  the  timber  upon  two 
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tracts  of  land — the  "Piney  Woods  tract  and  the  Willow 
Branch  farm  " — and  that  if  he  sold  it  for  $25,000  the  defend- 
ant was  to  pay  him  $500  for  his  services. 

2.  That  defendant  employed  him  to  sell  said  timber,  and 
that  plainiiff 's  services  were  reasonably  worth  $500. 

The  defendant  admitted  the  contract;  that  the  timber  was 
sold,  and  that  he  received  for  said  timber  $20,000.  He  denied 
that  the  plaintiff  made  the  sale.  Hi*  alleges  that  the  Piny 
Woods  timber  was  sold  in  1 887,  and  that  the  Willow  Branch 
timber  was  sold  in  1888;  that  after  the  sale  of  the  Piney 
Woods  timber,  the  plaintiff  threatened  to  sue  him  for  §200 
for  his  services;  that  in  order  to  avoid  a  law-suit,  he  paid 
the  same  and  discharged  the  plaintiff  from  his  employment, 
in  respect  to  sale  of  the  timber.  He  denied  that  the  plain- 
tiff performed  any  services  thereafter,  or  was  instrumental 
in  effecting  a  sale.  He  also  denied  that  the  said  services 
were  worth  $500. 

There  was  evidence  tending  to  support  the  various  con- 
tentions of  the  parties. 

His  Honor  submitted,  without  objection,  the  following 
issue: 

Is  the  defendant  indebted  to  the  plaintiff  as  alleged  in  the 
complaint  ?     If  .-o,  in  what  sum  ? 

Plaintiff  admitted  that  he  had  received  from  defendant 
$200  on  ac(U)U!it  of  said  contract,  and  claimed  that  there 
was  still  due  him  $300. 

There  was  no  exception  to  the  rulings  upon  the  testimony, 
and  no  special  instructions  were  rec^uested. 

His  Honor  charged  the  jury,  in  substance,  as  follows: 

"If,  from  the  evidence,  the  jury  believes  that  tlie  plaintiff 
procured  a  purrhaser  for  Willow  Branch  timber,  able  and 
willing  to  pay  $18,000  for  it,  and  if  defendant  sold  to  said 
purchaser  at  that  price,  the  plaintiff  com[)lied  with  his  part 
of  the  contract ;  that  the  contract  being  admitted,  the  defend* 
ant  could  not  revoke  it  if  the  plaintiff'  had  done  anything  in 
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pursuance  thereof;  that  if  defendant  sold  to  any  one  with 
whom  plaintiff  had  put  defendant  in  communication  for  the 
purpose  of  effecting  a  sale,  in  pursuance  of  the  contract, 
though  plaintiff  did  not  make  the  sale  himself,  he  would  be 
entitled  to  his  commission." 

To  these  instructions  defendant  excepted.  Verdict  and 
judgment  for  plaintiff,  and  defendant  appealed. 

Mr,  John  L.  BridgerSy  for  the  plaintiff. 
Mr.  J.  B.  Batchdor,  for  the  defendant. 

Shepherd,  J.  (after  stating  the  case).  It  was  ingeniously 
contended  by  the  learned  counsel  for  the  appellant,  that  the 
action,  being  founded  on  a  special  contract,  the  conduct  of 
the  plaintiff  in  demanding  and  threatening  to  sue  for  a  part 
of  the  contract  price,  and  his  reception  of  the  same  after  a 
sale  of  the  Piney  Woods  timber,  was,  in  effect,  a  rescission 
of  the  agreement,  and  that,  for  this  reason,  he  is  not  entitled 
to  recover.  The  plaintiff  denied  that  he  was  discharged 
before  he  had  rendered  the  services,  and  as  to  the  part  pay- 
ment, he  testified  that "  he  and  the  defendant  did  iiot  differ 
about  whether  he  ought  to  have  had  commissions  on  the 
first  sale."  We  cannot  conclude,  ms  a  matter  of  law,  that 
under  these  circumstances  the  part  payment  was,  ipsofacto,  a 
rescission  of  the  contract.  The  issue  was  general,  embracing 
both  causes  of  action,  and  no  instructions  upon  this  point 
were  requested. 

It  is,  therefore,  only  necessary  for  us  to  enquire  whether 
there  was  error  in  the  instructions  as  given  by  his  Honor. 

The  plaintiff's  counsel  admitted  here  that  the  defendant 
did  in  fact  discharge  him,  and  revoke  his  power  of  attorney. 
But  he  insists  that  when  this  was  done,  the  plaintiff  had 
already  performed  services  in  pursuance  of  the  contract, 
which  resulted  in  a  sale  of  the  timber. 
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There  is  no  question  but  that  an  agency  like  this  may  be 
revoked  at  any  time,  but  such  revocation  cannot  defeat  the 
right  of  the  plaintiff  to  compensation  for  the  services  ren- 
dered in  pursuance  of  the  employment. 

"  Where  a  broker,  authorized  to  sell  at  private  sale,  has 
commenced  a  m  gotiation,  the  owner  cannot,  pending  the 
negotiation,  take  it  into  his  own  hands  and  complete  it, 
either  at  or  below  the  price  limited,  and  then  refuse  to  pay 
the  commissions."     Keys  v.  Juhnson,  68  Penn.,  §  42. 

Again,  "a  broker  becomes  entitled  to  his  commissions 
whenever  he  procures  for  his  principal  a  party  with  whom 
he  is  satisfied,  and  who  actually  contracts  for  the  purchase 
of  the  property  at  a  price  acceptable  to  the  owner."  Gent- 
worth  V  Luther^  21  Barb.,  145 ;  Kersey  v.  Garton,  77  Mo.,  645. 

"  An  agent  employed  to  sell  real  estate,  in  finding  a  pur- 
chaser, and  bringing  him  and  his  principal  into  communi- 
cation, and  setting  on  foot  negotiations  which  result  in  a 
sale,  cannot  be  deprived  of  his  .right  to  compensation  by  a 
discharge  prior  to  the  consummation  of  the  sale."  GiUet  v. 
Carum,  7  Kan.,  156. 

The  principles  thus  declared  fully  sustain  the  charge  of 
his  Honor,  and  we  are  unable  to  see  any  grounds  for  a  new 
trial. 

The  case  of  Brookshire  v.  Brookshire,  8  Ired.,  77,  cited  by 
defendant,  is  in  no  way  inconsistent  with  the  foregoing 
authorities.  It  only  decides  that  a  power  of  attorney  under 
seal  may  be  revoked  by  parol. 

No  error. 
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CAROLINE  A.  THIGPEN  et  al.  v.  H.  L.  STATON  et  al. 

Contract — StatiUe  Frauds — Evidence, 

1.  A  parol  contract  for  the  sale  of  lands,  or  any  interest  therein,  is  good 
inter  partes,  and  will  be  enforced  if  the  party  charged  does  not 
plead  the  statute  of  frauds;  but  where  the  plaintiff  seeks  to 
enforce  such  contracts,  and  the  defendant  denies  its  existence,  or 
sets  up  another  and  different  agreement,  or  specially  relies  on  the 
statute,  the  contract  will  not  be  enforced. 

3.  J.  conveyed  to  C.  lands,  reserving  a  life  estate — both  occupying  the 
premises — and  it  was  agreed  between  them,  in  parol,  that  C. 
should  have  the  rents  and  profits  in  consideration  that  she  would 
support  J.  for  his  life.  In  an  action  by  C.  against  a  stranger  for 
a  conversion  of  the  rents :  Held,  that  it  was  competent  to  show 
the  agreement  with  J.,  and  being  proved,  the  courts  would  sus- 
tain it. 

This  was  a  civil  action  tried  before  MacRae,  /.,  at  Spring 
Term,  1889,  of  Edgecombe  Superior  Court. 

The  plaintiff  Caroline  A.  Thigpen  alleged  that  she  was 
owner  in  fee-simple,  and  in  possession  of,  certain  tracts  of 
land  described  in  the  complaint,  and  of  the  crops  growing 
thereon,  and  that  defendant  Bourne,  at  the  instance  and 
procurement  of  the  other  defendants,  wrongfully  seized  said 
crops,  to  her  damage,  &c. 

These  allegations  were  denied  in  the  answer.  There 
were  other  causes  of  action  stated  in  the  complaint,  and 
denied  in  the  answer,  which,  for  the  purposes  of  this  appeal, 
are  not  ::'.'(jessary  to  be  stated. 

Issues  were  agreed  upon  by  the  parties  Those  arising 
upon  the  first  cause  of  action,  and  submitted  to  the  jury, 
were  as  follows: 

1.  Was  the  plaintiff  Caroline  A.  Thigpen  the  owner  and 
in  the  possession  of  the  lands  described  in  the  complaint  at 
the  time  and  as  set  out  therein,  or  of  any  part  thereof?  If  a 
part,  what  part? 
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2.  Was  the  plaintiff  the  owner  of  the  crops  growing  upon 
said  lands  at  said  times,  or  any  part  thereof?  If  a  part,  what 
part? 

3.  Did  the  defendant  Bourne,  at  the  instance  and  procure- 
ment of  the  other  defendants,  wrongfully  seize  the  crops 
then  growing  and  remaining  upon  said  lands  and  deprive 
said  plaintiff  of  the  use  thereof,  as  alleged  in  the  com- 
plaint? 

4.  What  damage,  if  any,  has  plaintiff  sustained  by  reason 
of  such  wrongful  seizure? 

The  plaintiff  offered  in  evidence  to  show  title  to  the  first 
tract  of  land  described  in  the  complaint,  a  deed  from  James 
Thigpen  to  herself  for  100  acres,  reserving  to  himself  a  life 
estate,  dated  October  8th,  1884, 

She  then  introduced  James  Thigpen,  #ho  testified  that 
he  was  the  father  of  T.  L.  Thigpen — the  husband  of  the 
feme  plaintiff — and  that  he  knew  the  land  conveyed  by 
him  to  the  plaintiff  C.  A.  Thigpen  ;  that  witness  and  plain- 
tiff and  her  husband  live  together  upon  the  said  land.  This 
witness  testified  further  as  to  the  seizure  of  the  croj^s,  &c., 
by  the  Deputy  Sheriff,  defendant  Bourne  being  ^herifi*  of 
Edgecombe  County  at  the  time  of  said  seizure.  Witness 
testified  that  he  reserved  to  himself  a  life  estate  in  the  100- 
acre  tract. 

The  plaintiff  then  proposed  to  prove  by  this  witness  a 
parol  contract  between  himself  and  Caroline  A.  Tliig[)en, 
that  he,  witness,  would  surrender  the  rents  and  profits  of 
that  land — the  100  acres — to  her,  in  consideration  of  which 
she  was  to  take  care  of  him,  tlie  witness,  for  his  life. 

Objection  by  the  defendant.  Objection  sustained,  and 
plaintiffs  excepted. 

The  presiding  Judge  stated  that  if  the  proposition  was  to 
prove  such  a  parol  contract  for  tliree  3'ears,  or  for  a  less  time, 
that  it  would  be  admissible.  Plaintiff's  counsel  stated  that 
they  could  not  make  proof  to  such  effect. 
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The  jury  responded :  To  the  first  issue,  "  owner  of  24-acre 
tract  only ;"  the  second  issue,  "  owner  of  crops  on  24-acre 
tract  only;"  the  third  issue,  Yes,  on  24-acre  tract;  No,  as  to 
others;"  the  fourth  issue,  "$500  damages." 

The  twenty-four  acre  tract  was  not  a  part  of  the  land 
conveyed  by  James  Thig[)en  to  Caroline. 

The  plaintiff  moved  the  Court  for  a  new  trial,  because  of 
error  in  the  rejection  of  the  testimony  offered  in  respect  of 
the  contract  with  James  Thigpen  as  to  rents,  &c.  Motion 
refused,  and  {)laintiff  excepted  and  apptaled.  There  was 
judgment  for  the  plaintiff  upon  the  verdict. 


John  L  Bridgers,  for  the  plaintiff. 
Mr.  Don,  Gilliam,  for  the  defendant. 


Avery,  J.  (after  stating  the  case).  A  verbal  contract 
for  the  sale  of  lands,  tenements  or  hereditaments,  or  any 
interest  in  or  concerning  them,  is  good  between  the  parties 
to  it,  and  will  be  enforced,  if  they  agree  upon  its  terms,  and 
the  party  to  be  charged  does  not  plead  the  statute.  Green  v. 
Railroatij  77  N.  C,  95.  In  controversies  between  them,  the 
rule  is,  that  where  the  plaintiff  declares  upon  a  verbal 
promise  void  under  the  statute  of  frauds,  and  the  defendant 
either  denies  that  he  made  the  promise,  or  sets  up  another 
and  different  contract,  or  admits  the  promise  and  pleads 
specially  the  statute,  the  contract  cannot  be  enforced.  Holler 
V.  Richards,  102  N.  C,  545. 

The  agreement  between  James  Thigpen  and  the  feme 
plaintiff,  C.  A.  Thigpen,  that  she  should  support  him  during 
his  life,  in  consideration  of  receiving  the  rents  of  the  one- 
hundred  acre  tract  of  land  for  the  same  period,  is  good  inter 
partes.  If  it  be  conceded,  that  a  stranger  would  be  allowed 
to  set  up  the  plea,  that  such  a  contract  is  void,  where  the 
law  casts  the  burden  on  the  party,  claiming  the  benefit  of  it, 
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to  show  a  good  title  against  such  stranger,  the  admission 
would  not  affect  this  case. 

The/cm€  plaintiff  holds  the  remainder,  after  the  life  estate 
of  James  Thigpen,  by  deed  from  him,  and,  with  the  agree- 
ment already  stated,  she  lived  upon  the  land  with  him  and 
her  husband  T.  L.  Thigpen.  She  alleged  in  the  second 
paragraph  of  the  complaint,  that  she  was  the  owner  of  the 
crops,  not  by  virtue  of  the  title  set  out  in  the  first  paragraph, 
but  as  an  independent  fact,  and  the  allegation  being  denied, 
the  Court  properly  submitted  a  distinct  issue  as  to  her  right 
to  the  crops.  It  was  competent  to  show  the  parol  contract 
between  plaintiff  and  James  Thigpen,  in  order  to  establish 
her  right  to  the  growing  crops.  It  was  material,  as  evidence, 
that  she  entered  on  the  land  and  was<;ultivating  it  under  a 
license  fn^m  James  Thigpen,  and  was  entitled  to  the  grow- 
ing crop  on  that  tract.  The  fact  that  she  entered  under  the 
authority  of  James  Thigpen,  was  evidence  tending  to  show 
she  was  his  tenant.     Medlin  v.  Steele^  75  N.  C,  154. 

She  had  not  declared  in  the  second  paragraph  of  the  com- 
plaint how  she  derived  her  title  to  the  crop,  but  had  simply 
claimed  that  she  was  owner,  and  had  the  present  right  to 
the  possession,  and  this  was  a  separate  and  distinct  allega- 
tion, in  no  way  connected  with  her  claim  of  title  to  several 
tracts  of  land  by  virtue  of  deeds  mentioned  in  the  first  para- 
graph. There  was,  therefore,  no  variance  between  the  allega- 
tion and  the  evidence  offered. 

There  was  error  in  the  refusal  of  his  Honor  to  allow  the 
witness  to  testify,  as  was  proposed,  for  which  a  new  trial  will 
be  granted. 

Error. 
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THE  STATE  ex  rel.   B.  H.   SPEIGHT,  ComV,  v.  JULIA  STATON 

Adm^x,  et  al. 

Parties — Tax  Collector — Official  Bonds — Fence  Law, 

A  statute  was  enacted  in  1888,  authorizing  the  imposition  of  a  special 
tax,  or  assessment,  to  erect  and  maintain  a  fence  around  certain 
territory  in  the  county  of  Edgecombe,  and  directed  the  tax  col- 
lector (ShtJriff)  of  that  county  to  pay  the  n mount  when  collected 
to  the  Chairman  of  a  Board  of  Fence  Commissioners  created  by  the 
statute.  The  chairman  brought  suit  upon  the  collector's  official 
bond  to  recover  the  sums  alleged  to  have  been  collec  ed.  and 
which  he  had  failed  to  pay  :  Held — 

1.  That,  notwithstanding   the  bond  contained  the  provision  that  the 

moneys  received  by  the  collector,  by  virtue  of  his  office,  should  be 
paid  to  the  County  .Treasurery  the  latter  was  not  authorized  to 
sue  for  the  fence  tax,  for  the  reason  that  it  was  directed  to  be  paid 
to  another  officer. 

2.  But  that  the  Chairman  of  the  Fence  Commission,  though  not  named 

in  the  bond,  might  maintain  the  action  under  the  provision  of  § 
1891,  The  Code;  and  it  is  intimated  that  he  might  have  maintained 
it  independently  of  those  provisions. 

This  is  a  civil  action,  tried  upon  complaint  and  demur- 
rer, before  MacRae,  J.,  at  Spring  Terra,  1889,  of  Edgecombe 
Superior  ('ourt. 

The  action  is  prosecuted  in  the  name  of  the  State  on  rela- 
tion of  R.  H.  Sptl;;ht,  Chairman  of  the  Board  of  Commis- 
sioners charged  with  the  construction  and  re{)airs  of  a  fence 
erected  in  a  portion  of  P]dgccombe  County,  under  Cliapter 
3()7  of  the  Act  of  1883,  to  recover  of  th^  defendant  Julia 
Staton,  administratrix  of  John  U  Staton,  the  deceased 
Sheriff  and  tax  c  'Hector,  and  the  others,  his  surjtios,  the 
residue  of  the  tax  levied  and  collected  under  said  act  for 
the  purpose  aforesaid. 

The  ofljcial  bond  given  by  the  intestate  and  the  other 
defendants,  the  obligation  undertaken,  which  it  is  sought 
to  enforce,  is,  in  words  and  figures,  as  follows : 
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"  Know  all  men  by  these  presents,  that  we,  John  R.  Staton, 
principal,  and  James  Hodges,  Battle  Bryan,  Erastus  Cherry, 
Henry  Winborne  and  Joshua  Killebrew,  sureties,  are  held 
and  firmlv  bound  unto  the  State  of  North  Carolina  in  the 
sum  of  forty  thousand  dollars,  the  payment  whereof  to 
be  well  and  truly  made,  we  bind  ourselves  jointly  and  sev- 
erally, our  heirs,  exe<!utors  and  administrators,  firmly  by 
these  presents.  Signed  and  sealed  this  the  30th  day  of 
November,  1883. 

"  The  condition  of  the  above  obligation  is  such  that,  if  the 
above  bounden  John  R.  Staton,  Sheriff  of  the  county  of 
Edgecombe,  shall  well  and  diligently  collect  the  county, 
school,  poor  and  special  taxes  during  his  continuance  in 
oflBce,  and  shall  faithfully  and  honestly  account  for  and  pay 
over  the  same  to  the  County  Treasurer,  as  required  by  law, 
•  then  the  above  obligation  to  be  void;  otherwise  to  remain 
in  full  force  and  effect." 

The  defendant,  entered  a  demurrer  to  the  complaint, 
assigning,  among  other  grounds  therefor,  that  "  it  does  not 
appear  that  R.  H.  Speight,  chairman  as  aforesaid,  has  a 
right  to  collect  said  money,  if  any  should  be  due,  from  said 
administratrix,  or  said  John  R.  Staton,  or  the  sureties  on 
his  said  bond." 

Upon  the  hearing,  the  Court  sustained  the  demurrer  and 
gave  judgment  against  the  relator  for  costs,  at  the  same 
time  giving  him  leave  to  amend  his  complaint,  and  the 
relator  appealed. 

Mr.  John  L.  Bridgers,  for  the  plaintiff. 
Mr.  G.  M.  T,  Fountain,  for  the  defendants. 

Smith,  C.  J.  (after  stating  the  ca.se).  The  Act  of  1881, 
circumscribing  certain  territory  within  the  county  of  Pitt, 
and  forbidding  stock  to  go  at  large  therein,  directs  the  con- 
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struction  of  a  fence  around  the  boundary,  and  an  assessment 
of  a  tax  upon  the  real  estate  therein  to  build  and  keep  it 
in  repair.  The  amendment  of  1883,  which  attaches  an 
adjoining  portion  of  the  territory  of  Edgecombe,  containing 
the  same  essential  provisions,  constitutes  a  board  of  Fence 
Commissioners  and  app  -iiits  the  members,  to  the  chairman 
of  which  the  tax  collector — in  the  present  case  the  Sheriff— 
^Ms  to  i)ay  over  the  same  (tax  when  collected)  to  th«^  Chair- 
man of  the  Fence  Commissioners"  Act  1881,  §3;  Act 
1883,  §  0.  A  large  portion  of  the  tax  levied  for  the  purpose 
aforesai*!,  has  been  paid  by  the  dc^fendant's  intestate  to  the 
relat  r,  and  the  complaint,  stating  the  facts,  which  must  be 
accepted  as  true,  is  for  the  failure  to  pay  over  the  residue  of 
the  sum  aforesaid. 

The  official  bond^  in  the  very  words  of  the  statute  that 
requires  it,  embraces  and  is  intended  to  protect  "the county, 
school,  [)Oor,  and  special  taxes,"  and  to  "account  for  and 
pay  over  the  same  to  the  County  Treasurer,  as  required  by 
law"  {Ihe  Code,  §2072);  and  he  is  the  proper  party  to  receive 
and  sue  for  and  recover  all  the  eimmerated  county  taxes, 
except  the  specified  tax  levied  under  the  enactment — one  of 
the  class  denominated  ^'iqyecial,^'  as  distinguished  from  such 
as  are  usual  and  regular — the  other  s|)ccial  taxes  levied 
upon  property  and  persons  in  the  entire  county  being,  also, 
payable  to  the  County  Treasurer.  The  condition  of  the 
bond  is,  therefore,  in  proper  form  to  enforce  the  obligation 
to  collect  and  [)ay  over  the  taxes  mentioned,  except  fence 
tax,  and  it  omits  to  provide  for  the  enforcement  of  the  obli- 
gation to  pay  over  them,  as  the  statute  commands,  to  the 
Chairman  of  the  Fence  Commissioners.  The  special  tax 
could  not  be  recovered  by  the  County  Treasurer,  because  he 
is  not  allowed  to  receive  it;  and  if  the  present  relator  cannot, 
to  whom  the  money  alone  is  payable,  it  would  seem  that  no 
one  could,  and,  hence,  there  would  be  no  security  afforded 
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by  the  bond  to  assure  fidelity  in  the  discharge  of  the  collec- 
tor's official  duty  in  reference  to  this  fund. 

Under  such  circumstances,  we  are  not  prepared  to  assent 
to  the  luling  below,  that  the  relator,  to  whom  alone  this  tax 
is  to  be  paid  under  the  law,  cannot  assert  his  claims  tliereto 
in  the  manner  he  is  now  doing.  The  fund  is  raised  under 
a  law  which  prescribes  the  person  with  whom  tlie  collector 
must  account  for  what  he  collects,  and  the  condition  blend- 
ing different  special  taxes  under  a  single  name  fails  to  pro- 
vide for  the  payment  of  those  now  under  consideration  to 
the  legal  and  authorized  public  agent,  and  it  may  be  ques- 
tioned, whether  he  cannot  maintain  the  action  as  relator 
and  recover  the  money,  which  he  alone  has  authority  to 
receive. 

To  remedy  mischiefs  of  the  kind,  w^s  enacted  the  Act  of 
January  26th,  184o,  which,  with  modifications  adapting  it  to 
the  new  system,  but  not  changing  its  substance,  is  brought 
forward  in  TJte  Code,  and  forms  section  1891.  It  declares 
that  whenever  any  instrument  shall  be  taken  by,  or  received 
under,  the  sanction  of  the  Board  of  County  Commissioners, 
or  by  any  person  or  persons  acting  under  or  in  virtue  of  any 
public  authority,  purporting  "to  be  a  bond  executed  to  the 
State  for  the  performance  of  any  duty  belonging  to  any 
office  or  appointment,  such  instrument,  notwithstanding  any 
irregularity  or  invalidity  in  the  conferring  the  office  or  in 
making  the  appointment,  or  any  variance  in  the  penalty  or 
condition  f^j  tlir  instrv/mnd  fr<tm  the  provisions  prescribed  by 
laWy  shall  be  valid,  and  may  be  put  in  suit,  in  the  name  of  the 
Stote^fifT  the  heiiejit  oj  the  ptrson  injured  by  a  breach  of  the  con- 
dition thereof,  in  the  same  manner  as  if  the  office  had  been 
duly  conferred,  or  the  appointment  duly  made,  and  as  if  the 
penalty  and  condition  of  the  instrument  had  conformed  to 
the  provisions  of  law." 

This  statute  seems  to  enable  the  relator,  though  not  named 
in  the  condition,  to  prosecute  the  bond  to  recover  the  moneys 
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by  law  directed  to  be  paid  to  him,  and  which  the  Sheriff  has 
collected  under  his  office  and  the  bond  undertakes  to  secure. 

Tlie  references  made  in  the  argument  for  the  appellee,  in 
support  of  the  ruling,  are  all  to  rulings  which  refuse  to  give 
operation  to  the  bond  outside  of  a  fair  and  reasonable  inter- 
pretation of  its  terras,  and,  by  construction,  make  it  embrace 
duties  and  obligations  not  mentioned.  They  also  show  that 
general  words  used  in  a  condition  provided  for  a  general 
discharge  of  official  obligations,  will  be  confined  to  such  as 
come  within  the  rangu  of  tho.^e  specifically  set  out.  Murf. 
on  Bonds,  §§73  7,  71b  and  719;  Eaton  v.  Kel/y,  72  N.C.,  110. 

The  subject  matter  is  discussed,  and  the  cases  in  our  own 
reports,  examined  by  Avery,  J.,  in  County  Board  of  Edwca- 
Hon  V.  Bateman,  102  N.  C,  52,  render  it  unnecessary  to  pur- 
sue the  subject  further. 

There  is  error,  and  the  judgment  reversed,  to  the  end  that 
the  cause  proceed  in  the  Court  below. 

Error. 


VIRGINIUS  W.  LAND  v.  THE  WILMINGTON  AND  WELDON 

RAILROAD. 

Penalty — Common  Cairier — ^^ Regular  Depot  or  Station." 

1.  The  terms  "an gular  depot/'  or  "station,"  employed  in  section  1964 
of  The  Code,  contemplate  fixed  and  established  places  on  the  line 
of  a  railroad,  or  other  transportation  company,  equipped  with 
suitable  buildings  and  furnished  with  the  necessary  officers  and 
servants  for  the  re^jular  transaction  of  business,  for  the  receipt 
and  delivery  of  freights,  and  the  comfort  and  convenience  of 
passengers. 
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2.  Where  it  was  shown  that  a  railroad  company  had  been  in  the  habit 
of  stopping  at  a  certain  locality  to  deliver  mails ;  that  it  received 
such  passengers  there  as  might  wish  to  embark  on  its  trains,  and 
that  it  had  also  been  accustomed  to  receive  and  deliver  freights 
for  the  accommodation  of  its  patrons  in  the  vicinity ;  that  the 
place  was  deognated  as  a  station  on  its  tariff  schedule,  but  that  it 
had  no  agent,  office,  warehouse,  or  other  facility  for  the  transac- 
tion of  its  business:  Heldy  not  to  constitute  ''a  regular  depot,''  or 
**  station,"'  within  the  meaning  of  the  statute. 

This  is  a  civil  action,  which  was  tried  before  MacRae,  J., 
at  March  Term,  1889,  of  Halifax  Superior  Court. 

The  action  is  brought  to  recover  divers  penalties  which, 
the  plaintiff  alleges,  the  defendant  Railroad  Company  incur- 
red by  the  refusal  of  its  agent  to  receive  certain  car-loads  of 
lumber  at  one  of  its  regular  stations  on  its  road,  called 
"Spring  Hill,"  for  transportation,  &c.,' in  violation  of  the 
statute.    (The  Ojde,  §  1964). 

On  the  trial,  the  Court,  among  numerous  issues,  submitted 
one  in  these  words : 

"  1.  Was  Spring  Hill  a  regular  depot  of  defendant  on  its 
branch  road  from  Halifax  to  Scotland  Neck,  from  the  29th 
of  October  to  the  oth  of  November,  1888,  inclusive  ? '' 

The  substance  of  the  evidence  produced  on  the  trial,  bear- 
ing upon  this  issue,  was  as  follows: 

The  plaintiff  introduced  J.  H.  Darden,  who  testified, 
among  other  things :  "  When  the  train  is  running  from  Hali- 
fax to  Scotland  Neck,  after  leaving  Tillery,  it  stops  every 
day  at  Spring  Hill ;  on  some  occasions  it  stops  at  Tillery's 
Turnout,  a  mile  this  side  of  Spring  Hill.  On  return  from 
Scotland  Neck  it  always  stops  at  Spring  Hill ;  the  announce- 
ment, *  Spring  Hill !'  is  made  on  the  train  going  and  com- 
ing. It  is  now  a  '  prepay '  station.  Some  time  ago  they  had 
an  agent  there,  and  it  was  a  regular  station.  Plaintiff  has 
had  a  saw-mill  at  Spring  Hill  since  May,  1887 ;  defendant 
has  beei\  taking  his  lumber  all  to  the  train  at  Spring  Hill 
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Turnout  station.  They  had  an  agent,  J.  F.  Brinkley ;  none 
that  I  am  aware  of  since  he  left.  Local  Freight  Tariff  No.  2, 
was  pasted  up  in  the  depot  at  Spring  Hill — ihatis,  inthe 
railroad  office,  where  the  ajjen^  was  when  Mr.  Brinkley  was 
agent,  wh'^re  the  railroad  business  was  transacted.  There  are 
a  half-dozen  in  there  now.'' 

The  plaintiff  then  introduced  in  evidence  said  Tariff 
No.  2. 

"On  30th  October,  1888,  I  tendered  two  cars  of  lumber 
for  shipment  to  Taliaferro  ifc  Co.,  Richmond,  to  Captain  Has- 
sardshort,  the  conductor  on  the  Scotland  Neck  branch  of  the 
Wilmington  and  Weldon  Railroad  at  Spring  Hill— des- 
tination, one  to  Richmond,  one  to  P]lba  Station.  The  cars 
I  tendered  were  on  side-track  at  Spring  Hill,  loaded  and 
ready  for  transportation.  -  Capt.  Hassardshort  didn't  receive 
them.  They  had  been  in  the  habit  of  taking  plaintiff's  lum- 
ber at  Spring  Hill,  never  anywhere  else;  been  in  the  habit 
of  tendering  it  to  the  conductor.  The  paper  was  in  S.  P. 
Brinkley  &  Son's  oriice,  where  they  kept  railroad  office.  I 
took  it  down  to  use  here.  Don't  know,  can't  speak  positively, 
whether  there  has  been  a  railroad  office  there  for  several 
months  past.  Mr.  Brinkley  was  the  agent  there,  and  resigned; 
don't  know  exact  date.  I  seldom  travel  over  the  railroad; 
don't  know  that  all  the  lumber  shipped  at  Spring  Hill  is 
billed  from  Tillery.  The  room  where  I  got  the  paper  I  don't 
suppose  is  the  railroad  office  now ;  it  was  not  in  October, 
1888 ;  there  was  no  agent  there.  The  old  books  are  there 
now,  and  notices  are  up  on  the  wall  now.  I  took  it  down  to 
refresh  your  memory,  and  that  of  all  persons  interested.  It 
is  a  prepay  station  now ;  it  was  a  regular  station  sometime 
ago.  When  we  were  shipping  from  there — when  Mr.  Brink- 
ley  was  there — we  did  not  prepay,  and  did  not  afterwards. 
When  Mr.  Brinkley  was  there,  and  it  was  a  regular  station, 
and  goods  were  shipped  to  a  party,  Brinkley  collected  freight 
there;  since  then  it  is  customary  in  ordering  goods  to  pre- 
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pay  freight.  Don't  know  whether  the  freight  charges  are 
the  same  from  Spring  Hill  as  from  Tillery  ;  don't  buy  tickets 
at  Spring  Hill ;  no  warehouse  of  company  there,  nothing 
but  a  platform,  and  I  don't  know  that  the  defendant  has 
any  employee  there  to  look  after  freight.  No  telegraph 
ofiBce.  Bills  of  lading  are  given  at  Tillery  and  Scotland 
Neck.  At  Spring  Hill,  the  bills  of  lading  are  given  by  con- 
ductor on  train.  Don't  know  that  the  lumber  was  shipped 
as  from  Tillery  station  ;  I  always  billed  them  as  shipped  at 
Spring  Hill.  Don't  remember  what  freight  I  have  shipped, 
and  got  bill  of  lading  for,  except  cotton  ;  don't  know  that 
they  take  up  cotton  at  any  cross-roads  on  railroad." 

Defendant  introduced  A.  S.  Hassardshort,  who  testified, 
among  other  things,  as  follows :  *'  Am  conductor  on  Scotland 
Neck  branch  W.  &  W.  R.  R,  Co ,  and  was  from  29th  Octo- 
ber to  and  including  5th  November,  1888.  No  tickets  were 
sold  at  Spring  Hill  ;  no  agent,  no  warehouse  nor  telegraph 
oflSce.  I  think  Mr.  Brinkley  resigned  in  December,  1886, 
and  there  had  been  no  agent  there  for  about  two  years.  I 
remember  Darden  offering  me  cars  at  the  time  of  the  block 
in  Richmond.  They  give  me  bill  there,  and  I  take  it  to 
nearest  station  and  have  it  billed  by  agent.  It  is  billed,  not 
at  Spring  Hill,  but  at  Tillery.  I  believe  that  is  the  only  way 
I  ever  received  it  at  Spring  Hill.  The  agent  bills  it  at  Til- 
lery." 

Cross  examwed. — "  Have  book  for  train  as  to  passengers. 
It  is  put  down  what  I  shall  charge  passengers  to  Spring 
Hill,  60  and  50  cents ;  to  Scotland  Neck,  75  and  60  cents  ; 
carry  prepaid  freight  to  Spring  Hill.  If  not  prepaid,  carry 
it  to  Scotland  Neck.  We  take  cotton  and  give  bill  of  lading, 
for  it  on  the  road,  just  as  I  do  at  Walter  Shields'  farm,  where 
they  often  have  cotton  to  ship." 

J.  R.  Kenly,  Assistant  General  Manager  and  Superinten- 
dent of  Transportation  of  defendant,  testified  for  defendant : 
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"  We  do  not  consider  Spring  Hill  a  regular  station,  because 
it  is  not  equipped  as  regular  stations  are.  A  regular  station 
is  one  at  which  an  agent  is  stationed  for  transaction  of  the 
company's  business,  and  at  which  shelter  is  provided  for 
freights;  in  other  words,  a  point  at  which  we  are  able  to 
receive,  protect  and  deliver  freights  in  our  prescribed  form. 
All  freights  shipped  to  an  irregular  station  are  required  to 
be  prepaid.  At  regular  stations  freight  is  collected  at  point 
of  delivery.  Between  29th  October  and  6th  November,  1888» 
inclusive.  Spring  Hill  was  not  a  regular  station.  I  think  it 
ceased  to  be  a  regular  station  1st  Januar}*^,  1887.  Ii  is  now 
an  irregular  station. 

**  We  have  a  policy  in  regard  to  irregular  stations.  We 
are  frequently  petitioned  for  flag  stations.  They  usually 
offer  the  ground  for  station  and  to  furnish  agent.  Our 
invariable  answer  is:  We  do  not  consider  business  sufficient 
to  justify  expense  of  agent,  but  for  convenience  of  people  we 
will  permit  trains  to  stop,  with  the  understanding  that  the 
petitioners  are  to  be  responsible  for  any  irregularity  that 
may  arise  in  delivery  of  freights  at  that  point.  We  have  no 
warehouse  or  agent  at  Spring  Hill." 

Oro88-(xamin€d. — "There  is  a  platform  there;  don't  know 
whether  there  ever  has  been  a  warehouse  there.  Have  been 
in  my  position  since  1885.  I  said  a  regular  station  was  one 
equipped  with  an  agent  and  building  for  freights;  a  flag 
station  is  a  very  different  one  from  an  irregular  station,  though 
it  may  be  one;  we  have  lots  of  irregular  stations  that  are 
flag  stations.  On  main  line  few  fast  trains  stop  at  all  points, 
but  will  stop  on  signal,  and  it  is  noted  on  our  tables  by  a 
dagger  that  train  will  stop  on  signal.  An  irregular  station 
is  always  a  flag  station;  a  regular  station  is  sometimes  a  flag 
station.  I  have  not  with  me  a  table  of  stations  and  tarifis. 
(Local  Freight  Tariff  No.  2  shown  witness.)  This  is  one  of 
our  tariffs;  the  title  places  on  margin  are  stations;  wherever 
there  was  a  star,  there  was  no  agent;  it  seems,  by  this,  that 
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in  1886  Spring  Hill  had  an  agent.  (Circular  No.  2095  shown 
witness.)  This  is  one  of  the  company^s  circulars;  the  places 
on  it  are  names  of  stations." 

Redirect — "  No.  2095  is  a  tariff  of  outgoing  freights,  going 
north,  to  Richmond.  If  it  was  going  south,  it  would  desig- 
nate the  prepay  stations;  that  is  ray  impression.  I  am  not 
a  freight  agenf 

Hassardshort  recalled  by  defendant:  "Always  stop  at 
Spring  Hill  to  deliver  mail;  wouldn't  always  stop  but  for 
that-  When  Spring  Hill  was  regular  station,  Brinkley  was 
agent,  and  cared  for  freight  at  his  house." 

His  Honor  instructed  the  jury  that,  upon  the  evidence, 
the  place  called  Spring  Hill  was  not  a  regular  station,  or 
depot,  as  contemplated  by  the  statute,  and,  therefore,  that 
their  response  to  the  first  issue  should  be  No. 

The  i-laintiff  put  in  evidence  "  No.  2  Local  Freight  Tariff, 
in  efftct  October  1,  1886,"  in  which  "Spring  Hill"  is  men- 
tioned, with  other  stations,  without  any  particular  designa- 
tion; and  also  '*  Circular  No.  2095,"  of  defendant,  as  to 
** rates  on  lumber  to  Richmond,"  in  which  "Spring  Hill"  is 
simply  mentioned  with  other  stations. 

The  Court  gave  judgment  for  the  defendant,  and  the 
plaintiff,  having  assigned  error,  appealed. 

Mr,  R.  0  Burtmx,  Jr.,  for  the  plaintiff. 

Mmrs,  W,  H,  Day  and  J.  M.  Mullen,  for  the  defendant. 

Merrimon,  J.  (after  stating  the  case).  The  statute  {The 
Code,  §  1964)  prescribes  that  "agents  or  other  officers  of  rail- 
roads and  other  transportation  companies,  whose  duties  it  is 
to  receive  freights,  shall  receive  all  articles  of  the  nature  and 
kind  received  by  such  company  for  transportation,  whenever 
tendered  at  a  regular  depot,  station,  wharf,  or  boat-landing,  and 
shall  forward  the  same  by  the  route  selected  by  the  person 
tendering  the  freight,  under  existing  laws;  and  the  trans- 
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portation  company,  represented  by  any  person,  refusing  to 
receive  such  freight,  shall  be  liable  to  a  penalty  of  fifty  dol- 
lars, and  each  article  refused  shall  constitute  a  separate 
offence."     It  will  be  observed  that  such  tender  must  be  made 
" at  a  regular  depot,  or  station,"  &c.     The  word  •*  regular,"  as 
thus  employed,  is  important  and  significant.     It  is  descrip- 
tive and  limiting  in  its  meaning  and  application ;  it  implies, 
in  the  order  of  the  business  of  such  companies,  a  settled, 
established,  recognized  depot,  or  station,  and  such  tender  of 
freight  there  as  contradistinguished  from  an  irregular,  tem- 
porary, or  casual  place,  fitted  up,  in  some  limited  degree,  for 
the  purpose  of  receiving  freight  for  shipment,  for  the  con- 
venience or  accommodation  of  the  shipper,  or  the  company, 
or  for  the  same  of  both.    Such  temporarj^  places  are  not 
adapted  to,  and  fitted  up  for,  nor  are  they  intended  to  be 
used  in,  the  ordinary,  orderly  and  continuous  course  of  busi- 
ness.   A  great  variety  of  circumstances  and  considerations 
might  prompt  a  railroad  company  to  depart  from  its  regular 
course  of  business,  especially  when  its  road  is  new,  in  receiv- 
ing various  kinds  of  freight  at  places  other  than  its  regular 
depots  and  stations.     It  might  be  convenient — indeed,  impor- 
tant— to  its  business  to  receive  such  freights  as  lumber,  heavy 
timber,  stone,  brick,  cotton,  corn,  or  other  ponderous  freights, 
at  irregular,  temporary  stations  along  the  way,  to  be  used  for 
an  occasion,  for  a  week,  or  a  month,  or  at  intervals,  as  occa- 
sion might  require.     It  might  do  so,  not  regularly,  not  for 
shippers  generally,  but  for  special  considerations  of  con- 
venience, or  profit,  when  it  could,  or  would,  in  its  discretion. 
And  it  might  provide  side-tracks  and  other  appliances  for 
such  temporary  purposes.      The  statute   clearly  does  not 
apply  to  and  embrace  such  depots  and  stations.     The  word 
"regular,"  as  employed,  is  intended  to  exclude  such  impli- 
cation.    If  the  purpose  had  been  to  include  them,  the  appro- 
priate language  would  be,  "tendered  at  any  and  every  depot, 
station,"  &c.,  or  other  like  comprehensive  terms. 
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The  purpose  not  to  include  such  irregular  stations,  is  the 
more  manifest  because  it  would  be  impracticable,  unrea- 
sonable and  unjust  to  require  such  companies  to  receive 
freights  at  places  where  it  had  not  made  preparations  for 
the  general  reception  of  the  same.  It  is  not  to  be  presumed, 
in  the  absence  of  statutory  provision,  that  the  legislature 
intended  to  prevent- them  from  receiving  freights  on  the 
way,  now  and  then,  more  or  less  frequently,  as  their  and 
the  shippers'  convenience  might  prompt.  There  is  nothing 
in  the  general  statute,  of  which  the  section  under  considera- 
tion is  a  part,  that  suggests  such  purpose. 

A  "regular"  depot  or  station  of  a  railroad  company,  as 
contemplated  by  the  statute,    is    a    certain    place   situate 
along  side  of  or  near  to  its  railroad,  fitted  up  by  it  with 
suitable  buildings,  erections,  appliances  and  conveniences 
for  carrying  on  generally  and  continuously,  in  an  orderly 
manner,  the  business  of  transporting  freights,  as  is  usually 
done  by  such  companies.    Such  buildings,  and  other  things 
necessary  for  a  regular  depot  or  station,  may  be  greater  or 
smaller  in  number  and  extent,  or  more  or  less  elaborate, 
than  others  of  like  kind  and  for  like  purposes;  but  whether 
they  be  sufficient,  or  good,  or  indifferent,  or  are  well  or  ill 
adapted  to,  and  intended  for,  the  purpose  of  prosecuting  the 
business  of  transporting  freights  and  passengers,  receiving 
from  shippers  generally,  and  at  all  seasonable  times,  such 
freights  as  the  railrord  company  is  required  to  transport 
over  its  road,  such   depots  or  stations  imply,  ordinarily, 
such  suitable  and  sufficient  buildings,  erections  and  appli- 
ances as  may   be  necessary   in   receiving  and  delivering 
freights,  and   for  the  temporary   protection   of  the  same 
until  they  shall  be  transported  or  delivered  to  the  persons 
entitled  to  have  them,  and  that  the  company  has  a  business 
oflSce  there,  and  suitable  agents  and  employees  to  receive 
and  deliver  freights,  to  give  receipts,  bills  of  lading  for  the 
same,  and  to  do  the  like  and  similar  service.    Tliey  are  set- 
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tied,  recognized  places,  to  which  shippers  of  freights  may, 
at  all  appropriate  times,  go  to  ship,  or  receive  the  same 
The  law  so  requires,  and  such  companies  hold  themselves 
out,  at  such  places,  to  the  public,  as  there  ready  and  pre- 
pared to  receive  freights,  and  to  do  what  should  be  done  in 
respect  to  and  about  the  same.  It  is  at  such  places,  ship- 
pers have  the  right,  under  the  statute,  to  tender  freights  to 
the  agents  of  such  companies  for  transportation,  and  not 
elsewhere.  Kellngg  v.  Railroad  C'>.,  100  N.  C,  158;  Chicago 
&  Ahon  Railroad  Co.  v.  Flogg,  43  111.,  3(i4;  State  v.  Railroad 
Co.,  41  Conn.,  134. 

Now,  applying  what  we  have  just  said  to  the  case  before 
us,  we  think  the  Court  below  properly  instructed  the  jury,  in 
substance,  that  the  whole  evidence  produced  on  the  trial, 
accepted  as  true,  did  not  prove  that  the  plaintiff  tendered 
the  freight,  as  alleged  in  the  complaint,  to  the  agent  of  the 
defendant,  at  a  regular  depot  or  station  on  its  road.  It 
seems  that,  at  one  time,  a  considerable  period  before  the 
tender  of  the  lumber  by  the  plaintiff,  the  defendant  kept 
an  office — a  place  of  business — at  the  place  designated  as 
"Spring  Hill;"  but  the  witness  for  plaintiff  does  not  say 
that  a  "regular"  depot  or  station  was  there.  On  the  con- 
trary, his  evidence  tended  to  show  that  the  defendant  had 
received  the  plaintiff's  lumber — not  that  of  others — there, 
irregularly,  from  time  to  time,  for  a  considerable  whila 
The  fact  that  the  place  was  called  "Spring  Hill,"  that  the 
mail  train  stopped  there  regularly  to  deliver  the  mail ;  that  the 
place  was  set  down,  in  circulars  and  orders  of  the  company, 
as  a  station,  did  not,  necessarily,  make  it  a  "regular"  station. 
Regular,  orderly  business  must  have  been  done  there;  the 
deff'udant  must  have  professed  to  do  such  business  there; 
had  suitable  buildings  and  appliances,  agents  and  empL^yees 
there  to  give  bills  of  lading,  receipts,  and  the  like,  to  ship- 
pers going  there  to  tender  or  receive  freights  at  all  appro- 
priate times.     There  was  no  de])Ot,  no  freight,  no  agents,  no 


SEPTEMBER  TERM,  1889.  57 


Shields  v.  Sboth. 


employees  stationed  there  for  such  purposes  at  the  time  of  the 
alleged  tender,  or  for  a  long  while  before  that  time,  and  this, 
we  think,  fairly  appears  from  the  evidence  taken  as  true. 

If  the  plaintiff  intended  to  insist  upon  his  right  to  com- 
pel the  agent  of  the  defendant  to  accept  the  freight,  or  sub- 
ject the  latter  to  the  penalty  for  the  agent's  refusal  to  do  so, 
then  he  should  have  tendered  it  at  a  "  regular  station."  lie 
can  have  such  penalty  only  in  the  case  prescribed  by  the 
statute.  It  imposes  the  penalty  only  when  the  tender  and 
refusal  were  made  at  a  "  regular  "  station,  such  as  that  pointed 
out  above. 

AflBrmed. 


EDWARD  SHIELD.S  v.  MARGARET  SMITH  et  al. 
Witness — Eiidefiice — Tranmdion  with  Deceased  Persons, 

The  assignor  (vendor)  of  a  contract  to  convey  land,  is  not  a  competent 
witness  for  the  assignee,  upon  an  issue  bet%veen  the  latter  and 
those  claiming  ^nder  the  decease*  1  vendee  in  respect  of  payments 
made  to  him  by  such  vendee.     The  Code,  ^  590. 

This  is  a  civil  actiov,  which  was  tried  before  MacRae^  J., 
at  March  Term,  1889,  of  Halifax  Superior  Court. 

The  case  made  in  the  complaint  is  this : 

In  the  year  1878  or  1879,  W.  H.  Smith  entered  into  a  con- 
tract with  Jacob  Smith  to  sell  and  to  convey  to  him  a  par- 
cel of  land  containing  fifty  acres,  for  5,000  pounds  of  lint 
cotton,  to  be  delivered  in  equal  quantities  in  five  successive 
years,  upon  the  completion  of  which  delivery  a  conveyance 
was  to  be  made.  This  contract  and  all  the  interest  of  the 
vendor  therein  was  assigned  by  him, in  1883,  to  the  plaintiff, 
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under  an  agreement  that  title  was  to  be  retained  as  a  secu- 
rity for  the  delivery  of  the  residue  of  the  cotton,  then  esti- 
mated to  be  2,807  pounds  of  the  value  of  §278.  Jacob  Smith 
died  late  in  1884,  or  early  in  the  year  following,  leaving  a  wife 
and  four  children,  who  are  defendants  in  the  action.  After 
the  assignment,  W.  H.  Smith  and  the  plaintiff  caused  the 
fifty  acres  to  be  surveyed  and  laid  off,  with  an  express  under- 
standing that  the  estate  should  not  be  conveyed  until  the 
stipulations  for  the  delivery  of  the  cotton  were  fully  com- 
plied with. 

After  the  death  of  Jacob  Smith,  the  plaintiff  directed  the 
vendor  to  prepare  a  deed  conveying  the  land  to  the  defend- 
ants, and  to  deliver  the  same  to  R.  H.  Smith,  plaintiff's 
attorney,  to  be  held  as  an  escrow,  and  to  deliver  the  same 
when  the  residue  of  the  indebtedness  of  $278  was,  with 
interest,  discharged.  The  deed  was,  accordingly,  so  drawn, 
and  delivered  to  R.  H.  Smith,  who,  before  the  contract  was 
complied  with,  without  plaintiff's  consent,  and,  at  the  request 
of  the  defendant  Margaret,  delivered  the  deed  to  her,  and 
she  has  caused  it  to  be  proved  and  registered.  The  prayer 
is,  that  said  deed  be  declared  inoperative  and  void,  and  that 
the  land  be  sold  to  pay  the  residue  of  the  indebtedness  due 
therefor. 

The  defendants,  answering,  admit  the  making  the  con- 
tract of  sale,  and  the  delivery  of  the  cotton  at  divers  times 
by  Jacob  Smith,  towards  payment  therefor,  and  deny  that 
there  was  any,  or,  if  any,  very  little,  due  from  him  on  the 
contract.  They  controvert  all  the  other  allegations  of  the 
complaint,  except  that  numbered  9,  and  say  that  the  deed 
made  by  W.  H.  Smith  was,  and  was  intended  to  be,  absolute 
and  unconditional  to  the  defendant  Margaret.  Several 
issues  were  submitted  to  the  jury,  of  which  the  only  one 
material  to  the  matter  brought  up  for  review  on  the  plaintiff's 
appeal  was  as  to  the  amount  still  due  on  the  land. 
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Upon  this  inquiry,  the  plaintiff  proposed  to  prove  by  the 
said  W.  H.  Smith  what  payments  had  been  made  to  him 
by  the  deceased  vendee  during  his  life  time.  To  this  proof 
the  defendant  objected,  as  coming  within  the  prohibition  of 
section  590  of  The  Code,  and  as  a  transaction  between  the 
witness  and  the  deceased. 

The  objection  was  sustained,  and  the  evidence  refused,  to 
which  ruling  the  plaintiff  excepts. 

The  defendants  introduced,  and  after  objection  of  plaintiff, 
were  allowed  to  show  by  the  defendant  Margaret  payments 
made  by  her  on  the  land  since  the  death  of  her  husband. 
To  this  the  plaintiff  also  excepts. 

The  jury  rendered  a  verdict  for  the  defendants,  and  from 
the  judgment,  pursuant  thereto,  the  plaintiff  appealed. 

No  counsel  for  the  plaintiff. 

Mr.  R.  0.  BurtoTij  Jr.,  for  the  defendants. 

Smith,  C.  J.  (after  stating  the  case,  as  above).  The  second 
exception  is  so  obviously  untenable  as  not  to  have  been 
pressed  in  the  argument  before  us,  and  we  accordingly  dis- 
miss it  from  further  consideration,  and  proceed  to  examine 
the  other. 

The  section  of  The  Code  which  the  proposed  proof,  coming 
from  the  original  owner  of  the  claim,  is  held  to  contravene, 
has  been  the  prolific  subject  of  controversy  in  adapting  it  to 
various  cases  which  have  been  before  the  Court,  as  is  shown 
by  the  numerous  citations  annexed  to  the  section.  The 
ruling  which  excluded  the  testimony  of  the  witness,  the 
plaintiff's  assignor,  as  to  the  payments  made  by  the  deceased, 
is  clearly  within  the  prohibitory  terms,  for  he  is  one  "under 
whom  a  party  (the  plaintiff )  derives  his  interest,"  and  the 
payments  were,  severally,  "a  personal  transaction"  between 
them.  Apparently,  the  evidence  sought  was  adversary  to 
the  plaintiff,  as  tending  to  diminish  his  demand,  but,  as  the 
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other  evidence  on  the  point  is  not  stated,  it  may  have  been 
to  reduce  the  payments  in  amount,  and  thus  enlarge  the 
unpaid  residue  and  benefit  the  plaintiff.  But  the  statute 
refuses  to  allow  such  witness  to  speak  of  a  transaction,  per- 
sonal between  himself  and  deceased,  without  reference  to  its 
effect  upon  the  controversy,  for  the  reason  that  the  deceased 
ought,  in  reference  to  such,  to  be  also  heard,  and,  therefore, 
closes  the  lips  of  each  party. 

With  the  policy  of  the  enactment  we  have  nothing  to  do, 
but  our  duty  is  limited  to  asc  rtnining  its  import  and  giving 
effect  to  the  legislative  intent  expressed. 

There  is  no  error. 

AflBrmed. 


S.  S.  ALSOP,  Adm'r  of  JAMES  MOSELEY,  v.  W.  F.  MOSELEY  et  aL 
Judgment  Lun — Federal  and  State  Practice. 

1.  The  simple  rendition  of  a  judgment  in  the  Supreme  Court  will  not 

constitute  a  lien  upon  the  judgment  debtor's  land.  To  create  such 
lien,  it  is  essential  that  the  judgment  shall  l>e  '* docketed'*  in  the 
county  in  which  the  land  is  situate,  as  directed  by  the  statute. 

2.  Prior  to  the  enactment  by  Congress  of  the  Act  of  August  1,  1888,  to 

regulate  the  liens  of  judgments  of  the  Courts  of  the  United  States, 
and  of  the  concurring  Act  of  the  General  Assembly  of  North  Caro- 
lina (Ch.  439,  Laws  1889),  the  only  way  by  which  a  judgment  ren- 
dered in  the  Federal  Courts  could  acquire  a  lien  on  the  debtor's 
real  property,  was  by  suing  out  a  final  proct^ss  and  enforcing  it 
in  accordance  with  the  practice  which  prevailed  in  this  State 
anterior  to  the  passage  of  the  law  which  provides  for  the  acquisi- 
tion of  a  lien  by  docketing  the  judgment. 

3.  Nr»r  did  the  Act  of  Congress  of  June,  1872,  entitled  *•  An  act  to  further 

the  administration  of  justice,''  in  the  absence  of  the  adoption  of 
any  of  the  rules  there  authorized,  by  the  Federal  Courts  in  North 
Carolina,  create  any  lien  in  favor  of  judgments  rendered  in  those 
Courts. 
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This  is  a  special  proceeding,  instituted  before  the  Clerk 
of  the  Superior  Court  of  Halifax  County,  for  license 'to  sell 
real  estate  to  raise  assets  with  which  to  pay  the  debts  of  the 
intestate  James  Moseley.  Issues  of  law  and  fact  having 
been  raistd  by  the  pleadings,  the  cause  was  transferred  to 
the  CIVIL  ISSUE  docket,  and  tried  before  MacRae.J^eX  March 
Term,  1889. 

The  question  was:  Whether  certain  judgments,  recorded 
against  the  intest^ite  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  Di^strict  of  North  Carolina,  and  which 
had  been  assigned  to  the  defendant  Mary  P.  Alsop,  were  liens 
upon  the  land  which  were  and  ought  to  be  subjected  to  sale, 
and  the  material  facts  pertinent  thereto  were  agreed  to  be 
as  follows: 

1.  James  Moseley  died  intestate,  domiciled  in  Edge- 
combe County,  March  4th,  1885,  and  shortly  thereafter 
administration  was  duly  granted  upon  his  estate. 

2.  That  the  personal  property  of  the  intestate  was  about 
1487,  which  has  been  applied  to  the  payment  of  other 
debts  of  the  intestate  and  charges  of  administration. 

3.  At  November  Term,  1877,  of  the  Circuit  Court  of  the 
Eastern  District  of  Nofth  Carolina,  two  judgments  were 
rendered  and  docketed  against  John  T.  Alsop  (who  was  the 
principal  debtor),  and  said  James  Moseley  and  S.  S.  Alsop 
(who  were  sureties),  to- wit:  One  in  favor  of  P.  A.  Dunn  <fe 
Co.  for  $500,  with  interest  and  costs;  and  the  other  in  favor 
of  Joseph  W.  Jenkins  for  $500,  with  interest  and  costs. 
The  debts  upon  which  said  judgments  were  rendered,  were 
promissory  notes,  made  on  the  16th  and  23d  days  of  August, 
1875. 

4.  That  the  intestate  James  Moseley  owned  no  real  estate 
at  the  time  said  judgments  were  rendered,  or  thereafter^ 
except  his  homestead,  which  was  allowed  and  set  apart  to 
him  on  June  2d,  1876,  in  a  tract  or  parcel  of  land  situate 
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in  Halifax  County,  containing  fifty  acres,  under  executions 
issuing  from  judgments  of  Halifax  Superior  Court. 

5.  Said  Moseley  sold  off  portions  of  said  homestead  tract 
from  time  to  time,  and  on  the  26th  day  of  June,  1883,  he 
conve^^ed  the  remainder  thereof,  to-wit,  forty-six  acres,  by 
deed  of  trust,  to  one  T.  N.  Hill,  trustee,  in  fee.  Defaultbeing 
made  by  said  Moseley  in  the  payment  of  the  debt  secured  by 
said  deed  of  trust.  Hill,  after  due  advertisement,  and  in 
pursuance  of  the  power  conferred  upon  him,  sold  the  prem- 
ises on  the  4th  day  of  February,  1884,  and  the  same  was 
purchased  by  Spier  Whi  taker,  to  whom  the  trustee  made  a 
deed  therefor,  in  fee,  February  5,  1884  ;  and  afterwards,  on 
February  28, 1884,  Whitaker  conveyed  the  land  to  the  defend- 
ant James  R.  Home,  in  fee,  who  at  once  took  possession 
and  has  been  in  the  adverse  possession  thereof  ever  since. 
The  plaintiff,  and  defendant  Mary  P.  Alsop,  seek  to  sell  this 
forty-six  acre  tract  of  land  to  make  assets  for  the  payment 
of  the  aforesaid  judgments,  which  they  allege  are  a  lien 
thereon  (subject  to  the  homestead  interest),  and  have  been 
since  the  date  of  the  rendition  and  docketing  of  the  same  as 
aforesaid. 

6.  That  said  Moseley  left  no  widow,  but  several  children, 
the  youngest  of  whom  became  twenty-one  years  of  age 
May  30,  1887. 

7.  During  the  year  1877,  and  ever  since  that  time,  the 
regular  terms  of  the  United  States  Circuit  Court  for  the  East- 
ern District  of  North  Carolina,  have  been  held  on  the  first 
Monday  in  June  and  the  last  Monday  in  November  in  each 
year. 

8.  The  following  executions  w-ere  respectively  issued  upon 
the  aforesaid  judgments:  January  15, 1878;  aKas, September 
22,  1880 ;  phiries,  August  15,  1883,  and  again  December  10, 
1885,  and  June  21,  1887,  upon  all  of  which  the  Marshal 
returned,  "  No  property  to  be  found." 
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The  plaintiff  moved  for  judgDient  directing  the  sale  of 
that  portion  of  the  tract  of  land  allotted  to  James  Moseley 
for  a  homestead,  conveyed  as  aforesaid  to,  and  claimed  by, 
defendant  Home.  Bat  his  Honor  being  of  opinion  that  no 
lien  existed  in  favor  of  the  judgment  creditor  at  the  time  of 
the  conveyance  by  James  Moseley  to  Hill,  trustee,  or  of  the 
subsequent  conveyance  by  said  trustee  to  Whitaker,  and  by' 
Whitaker  to  Home,  the  motion  was  denied. 

The  plaintiflF,  and  defendant  Mary  P.  Alsop,  appealed. 

Mfssrs.  J.  M.  Mullen  and  i?.  0.  Burton^  Jr.,  for  the  plaintiffs. 
Mr.  Spier  Whitakery  for  the  defendants. 

Smith,  C.  J.  The  plaintiff's  proceeding  assumes  that  the 
judgment  recovered  in  the  Circuit  Court  of  the  United  States 
created  liens  upon  the  land  allotted  as  a  homestead  to  the 
debtor,  whose  enforcement  was  suspended  during  the  period 
of  exemption,  but  now  can  be,  because  of  its  termination 
and  exposure  to  the  claims  of  the  creditors.  This  is  the  sole 
proposition,  denied  in  the  ruling  below,  maintained  here  in 
support  of  the  appeal  from  that  ruling. 

If  these  judgments  had  been  rendered  in  the  State  Supe- 
rior Court,  and  docketed  as  directed  by  the  statute  {Thr  Code, 
§435),  the  lien  would  have  attached  to  the  debtor's  estate  in 
the  land,  and,  at  the  expiration  of  the  period  of  exemption, 
it  could  have  been  subjected  to  the  debts  without  obstruction 
from  the  running  of  the  statute  of  limitations  meanwhile. 
Morton  y  Barber,  90  N.  C,  399,  and  cases  preceding.  But, 
as  the  judgment  did  not,  proprio  vigore,  under  the  former 
practice,  bind  the  debtor's  property,  unless  under  process 
issued  and  acted  on  by  a  sale,  and  then  the  lien  ran  back 
and  bound  it  as  against  his  own  attempted  alienation,  or 
putting  an  incumbrance  upon  it  (Jones  v.  Judkins,  4  D.  tt  B., 
454;  Harding  v.  Sjnvey,  8  Ire»l.,  63),  so  The  Code,  in  introduc- 
ing a  change  and  giving  a  lien  to  the  judgment   itself. 
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requires  more  than  a  raere  rendition  to  be  found  in  the 
papers  constituting  the  judgment  roll;  and  to  have  this 
effect  it  must  be  entered  upon  the  docket  as  prescribed  iu 
section  433,  The  Code.  It  may  be  so  docketed  in  other  coun- 
ties, and  thus  form  a  lien  upon  real  estate  of  the  debtor  situ- 
ated therein.     The  Codey  §435. 

So  essential  and  imperative  is  the  requirement  that  the 
judgment  be  docketed  to  create  a  lien,  that  it  was  deemed 
necessary  to  pass  the  Act  of  1881,  ch.  75,  which  provides 
for  the  transmission  of  the  substantial  elements  of  a  final 
judgment  rendered  in  this  Court  to  the  various  Superior 
Courts,  and  the  docketing  therein,  in  order  to  attach  a  lien 
upon  the  debtor's  real  estate  The  Code,  §436.  In  like 
manner,  to  give  the  same  efficacy  to  judgments  rendered 
and  decrees  pronounced  in  the  Circuit  and  District  Courts  of 
the  United  States,  within  the  State,  was  passed  the  Act  of 
1889,  which  allows  such  to  be  docketed  in  the  several  State 
Superior  Courts  for  the  purpose  of  creating  liens  upon  the 
debtor's  real  estate  in  such  counties,  to  the  same  extent  as 
docketed  judgments  of  the  said  Superior  Courts,  and  requires 
the  Clerks  of  the  last-mentioned  Courts  to  docket  such  tran- 
scripts when  presented.  This  enactment  was  made  to  carry 
into  effect  an  Act  of  Congress  entitled  "  An  act  to  regulate 
the  liens  of  judgments  and  decrees  of  the  Courts  of  the 
United  States,"  approved  August  1,  1888. 

These  enactments  not  only  provide  for  imparting  equal 
efficacy  to  judgments  recovered  in  the  Federal  Courts,  as  is 
given  by  State  legislation  to  judgments  in  the  State  Courts, 
but  involves  a  distinct  recognition  of  the  necessity  of  such 
additional  concurrent  legislation  to  create  a  lien  upon  the 
debtor's  real  estate.  It  follows  that,  previous  thereto,  no  lien 
grew  out  of  a  judgment  recovered  in  the  Federal  Courts, 
and  it  was  incidental  to,  and  associated  with,  the  suing  out 
and  consummating  the  final  process  for  its  enforcement 
under  the  conditions  of  the  former  State  law. 
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In  Conghian  v.  White,  60  N.  C,  102,  decided  soon  after  the 
changes  introduced  in  the  new  Procedure  Act,  it  is  held 
that  an  execution  issuing  upon  a  judgment  recovered  in  a 
Court  of  the  United  States,  whose  teste  over-reached  a  judg- 
ment in  the  State  Court,  was  entitled  to  priority  in  the  dis- 
tribution of  the  funds  realized  under  a  sale  and  in  the 
Sheriff's  hands. 

So,  in  Woodley  v.  Gilliam,  ()7  N.  C,  237,  it  was  held  that 
a  sale  by  the  Marshal,  under  an  execution,  whose  teste,  run- 
ning back  to  a  judgment  in  the  United  States  Court,  prior 
to  the  docketing  of  a  judgment  rendered  in  Tyrrell  Superior 
Court,  and  d-  cketed  in  the  Su[)erior  Court  of  Washington, 
having  preference  over  the  latter,  passed  tlie  title  to  the 
purchaser.  These  rulings  proceed  upon  the  fact  that  the 
enactment  giving  liens  to  docketed  judgments  upon  the 
debtor's  land,  and  superseding  the  lien  created  by  the  issue 
of  an  execution,  did  not  extend  to  the  United  States  Court, 
in  regard  to  which  the  old  law  still  remained  in  force.  This 
brings  us  to  an  examination  of  the  effect  of  the  act  of  Con- 
gress, approved  June  1,  1872.  entitled  "An  Act  to  further 
the  administration  of  justice,"  which,  as  modified  and  incor- 
porated in  the  Revised  Statutes,  §§  W5  and  916,  is  as  follows: 

"Section  915  in  common  law  causes  in  the  Circuit  and 
District  Court-^,  the  plaintiff  shall  be  entitled  to  similar 
remedies  by  attachment,  or  other  process,  against  the  prop- 
erty of  the  defendant,  which  are  now  provided  by  the  lawa 
of  the  State  in  which  such  Court  is  held  for  the  Courts 
thereof;  and  such  Circuit  or  District  Court,  from  time  to 
time,  may,  by  general  rules,  adopt  such  State  laws  as  may 
be  in  force  in  the  State  where  thev  are  held  in  relation  to 
attachments  and  other  process:  Provided,  that  similar  pre- 
liminary affidavits  or  proofs,  and  similar  security,  as 
required  by  such  State  laws,  shall  be  first  furnished  by  the 
party  seeking  such  attachment  or  other  remedy. 
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"Section  916.  The  party  recovering  a  judgment  in  any 
common  law  cause  in  any  Circuit  or  District  Court,  shall 
be  entitled  to  similar  remedies  upon  the  same,  by  execution, 
or  otherwise,  to  reach  the  property  of  the  judgment  debtor, 
as  are  now  provided  in  like  causes  by  the  laws  of  the  State 
in  which  such  Courts  are  held,  or  by  any  such  laws  here- 
after enacted,  which  may  be  adopted  by  general  rule  of  such 
Circuit  or  District  Court;  and  such  Courts  may,  from  time 
to  time,  by  general  rules,  adopt  such  State  laws  as  may 
hereafter  be  in  force  in  such  State  in  relation  to  remedies 
upon  judgment,  as  aforesaid,  by  execution,  or  otherwise." 

Does  this  enactment,  perforce  of  its  own  terms,  adopt  the 
State  law,  or  does  it  require  these  modifications  to  be  ascer- 
tained and  introduced  by  means  of  rules  sanctioned  by  the 
Courts  of  the  United  States  into  their  practice?  And  does 
the  conferred  authority  extend  to  the  creating  of  a  judgment 
lien,  irrespective  of  any  process  emanating  from  those  Courts, 
to  render  it  effectual  and  fruitful  in  results? 

The  first  section,  most  obviously,  is  intended  to  conform 
the  process  or  mode  of  proceeding  to  enforce  judgments 
rendered  in  the  United  States  Courts  to  those  in  use  in  the 
State  Courts.  In  terms,  it  applies  to  remedies  "  by  aUachnent, 
or  other  process,"  an  expression  twice  used  in  the  section,  and 
clearly  limiting  its  import  and  operation. 

The  other  section  is  of  wider  scope,  and  adopts  all  reme- 
dies aflbrded  by  State  laws  to  judgment  creditors  who  have 
recovered  in  the  State  Court,  and  extends  the  same  to  credi- 
tors who  have  recovered  judgments,  in  common  law  causes, 
in  the  Courts  of  the  United  States.  Not  only  are  existing 
remedies  provided  in  the  several  States  thus  introduced,  but 
the  act  is  expansive,  and  adapts  itself  to  such  as  may  be 
provided  by  future  State  legislation.  Both  sections,  however, 
relate  to  remedial  processes,  and  are  intended  to  harmonize 
the  practice  in  both  jurisdictions,  when  exercised  in  the 
flame  State. 
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There  may  arise  some  doubt  in  construing  the  qualifying 
clause — "which  may  be  adopted  by  general  rules  of  such 
Circuit  or  District  Court" — and  determining  whether  the 
words  are  restrictive  of  both  preceding  clauses,  so  as  to 
require  the  adoption  by  rule  before  either  becomes  operative, 
or  whether  they  are  confined  to  and  limit  the  next  preceding 
clause  only,  so  as  to  leave  to  the  United  States  Coiarts  to 
adopt  such  future  State  enactments  as  they  might  deem 
proper. 

With  the  divers  rules  of  practice  prevailing  in  different 
States,  it  would  seem  quite  as  important  to  designate,  in  tl)e 
manner  suggested,  those  appropriate  to  the  United  States 
Courts  and  the  practice  therein,  already  in  force  in  the  State, 
as  those  which  legislation  might  hereafter  introduce  in  order 
to  their  harmonious  operation.  If  this  be  the  true  render- 
ing of  the  act  of  Congress,  it  is  suflScient  to  say  that  no  such 
rules  of  which  we  are.advised  have  been  made  for  introduc- 
ing the  new  Code  practice  into  that  of  their  Courts.  But,  if 
the  restriction  be  understood  to  apply  only  to  future  changes, 
we  do  not  see  how  the  enactment  can  reach  the  question  of 
a  judgment  lien,  when  no  process  is  used  in  these  Courts  to 
enforce  it,  by  execution  or  otherwise. 

The  inquiry  is  not  how  far  back  the  lien  runs  when  there 
has  been  a  sale  under  final  process  issuing  from  a  Court  of 
the  United  States,  but  whether  its  existence  will  be  recog- 
nized in  a  proceeding  in  a  State  Court  to  convert  lands  into 
assets  for  the  payment  of  a  decedent's  debts. 

We  are  not  prepared  to  give  such  potent  and  far-reaching 
effect  to  this  legislation,  in  the  absence  of  any  action  of  the 
United  States  Courts,  ascertaining  and  declaring  by  rules 
how  far  the  provisions  of  the  State  laws  are  applicable  and 
can  be  safely  introduced  into  and  change  the  pre-existing 
system. 

The  citation  from  Freeman  on  Judgments,  sections  403 
and  404,  involves  the  construction  of  the  Judiciary  Act  of 
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i789,  which  by  express  words  adopted  the  then  existing 
iractice  in  the  Stale  Courts,  contiuu^d  in  the  subsequent  act 
)f  1792.  They  settled  tlie  general  pr  nciple  that  when  a  lien 
a  created  by  judgment  merely  entered  in  a  State  Court,  it 
vill  have  the  same  effect  when  entered  in  a  Federal  Court  iu 
ike  circumstances,  and  this,  whether  by  interpretation  of 
.he  common  law  or  introduced  by  statute,  because  of  the 
issimilation  of  the  practice  under  the  different  jurisdietioos 
ixercised  in  the  same  territory  in  order  to  harmony  of  action. 
5ut  no  such  hen  exists  in  this  State  by  the  common  law 
mder  the  former  practice,  and  it  results  only  from  a  stjitule 
vhich  prescribes  a  condition  essential  to  its  existence,  and 
,hat  is,  that  it  be  Jiri>l  docketed  in  a  proscribed  manner  in 
jach  county  wherein  it  is  to  operate.  The  judgment  con- 
ained  in  the  roll  hns  no  such  effect,  as  decided  at  the  last 
erm  in  llolmaii  v.  Miller,  103  N.  C,  1 18.  But,  until  the  recent 
idopting  legislation,  the  act  was  inapplicable  to  the  Feiieral 
!!ourts,  and  to  give  it  efficacy  in  them,  not  only  would  the 
'equirement  of  the  docketing  have  to  be  dispensed  with, 
)ut,  in  analogy,  the  lien  would  have  to  be  co-extensive  with 
he  territorial  jurisdictional  limits  of  the  Court,  and  become 
I  lien  upon  the  real  estate  in  any  of  the  counties  constitu- 
ing  the  judicial  district.  To  give  it  this  effect,  would  be  in 
tontraventioD  of  the  purpose  of  the  act  in  furnishing  infor- 
nation  of  such  liens  in  any  county  by  an  inspection  of  the 
Superior  Court  docket.  This  would  be  more  than  to  incor- 
jorate  its  provisions  into  the  practice  in  the  Federal  Courts— 
ffould  in  fact  be  legislation  itself 

The  appropriate  remedy  has  been  furnished  in  the  late 
;oncurring  legislation  on  the  subject,  and  we  feet  constrained 
o  deny  the  lien  in  the  present  case,  and  must  affirm  the 
udgment. 

Affirmed. 
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B.  R,  BROWNING  &  SON  v.  BENJAMIN  A.  LAVEIfDER  and  Mo- 

MURRAY  FERGUSON.  Trustees. 

Equity — Injunction — Cloud  upon  Title — Jurisdiction, 

1.  A  court  of  equity  will  not  interfere  by  injunction  to  restrain  the  sale 

of  land,  or  by  the  exercise  of  its  juris Jiction  to  remove  a  cloud 
upon  the  title,  where  it  appears  that  the  party  seeking  such  relief 
is  in  possession,  and  that  the  proofs  upon  which  he  relies  will  be 
available  in  any  action  which  may  be  instituted  against  him  to 
recover  the  property.  In  such  case,  he  has  an  adequate  remedy 
at  law. 

2.  Where,  however,  the  proofs  upon  which  such  party  must  rely  for  a 

defence  of  his  interest,  are  of  such  character  that  they  may 
become  lost  by  the  lapse  of  time,  and  without  them  one  claiming 
under  the  adversary  title,  could  recover  in  an  action  at  law,  the 
Courts  will  interpose  their  equitable  powers  and  grant  the  neces- 
sary relief. 

This  was  a  civil  action,  pending  in  Halifax  Superior 
Court,  heard  before  MacRae,  J.,  at  Chambers  on  6th  February, 
1889,  upon  a  notice  to  show  cause  why  an  order  restraining 
the  defendants  from  selling  certain  land  should  not  be  con- 
tinued till  the  final  hearing  of  the  cause.  The  cause  was 
heard  upon  complaint,  answer  and  exhibits,  from  which  the 
following  facts  appear: 

On  the  4th  of  February,  1834,  B.  A.  Lavender  and  Mar- 
garet T.  Alston,  in  consideration  of  a  marriage,  soon  there- 
after solemnized  between  them,  executed  a  marriage  con- 
tract, by  the  terms  of  which  certain  slaves  and  interests  in 
slaves  and  land,  that  had  been  devised  and  bequeathed  to 
her  by  the  will  of  her  deceased  father,  John  Alston,  were 
conveyed  to  Willis  Alston  and  William  Tannahill,  trustees, 
to  be  held  by  them  in  trust  for  her  sole  and  separate  use 
during  her  life,  and  after  her  death  to  the  use  of  her  said 
husband,  with  powers  in  said  Margaret  to  give,  grant  and  con- 
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vey  said  property  by  any  writing  under  her  hand  and  seal, 
and  to  dispose  of  the  same  by  will. 

The  said  Margaret  died  in  the  year  1859,  having  executed 
a  last  will,  in  which  she  mentions  certain  property  as  that 
which  was  conveyed  by  the  marriage  contract,  accretions 
and   other   property   into   which    it   had    been   converted, 
including  six  of  the  eleven  shares,  into  which  the  Pleasant 
Hill  tract  of  land,  devised  by  her  father,  had  been  divided. 
By   the   provisions  of  the   said   will  of  the  said   Margaret 
Lavender,  her  mother  was  to  be  permitted  to  live  on  said 
Pleasant  Hill  tract  without  payment  of  rent  during  the  life 
of  the  latter,  if  she  chose,  and  at  her  death  the  interest  of 
testatrix  in  said  tract  of  land  was  to  be  sold  by  the  trustee, 
one  James  W.  White,  appointed  by  her  will,  instead  of  said 
Tannahill  and  Alston,  then  dead,  and  her  other  property,  as 
said  trustee  deemed  advisable,  and   the  proceeds  of  said 
sales  so  made  by  said  trustee  were  to  be  invested  by  him 
and  held  to  form  a  fund,  out  of  the  interest  of  which  her 
husband,  said  B.  A.  Lavender,  was  to  be  supported  during 
his  life,  if  suflScient,  but  a  portion  of  the  principal  was  to 
be  used  for  his  support  if  necessary. 

The  testatrix  authorized  her  said  husband,  B.  A.  Lavender, 
during  his  life,  to  execute  a  written  indtrument,  directing 
how  the  fund  and  property  remaining  nt  his  death  should 
be  divided  among  her  children  and  their  issue,  viz.,  that  it 
should  be  equally  divided  between  Benj.  Alston  Ijavender, 
her  son,  and  her  daughter  Florence  L.  Lavender,  now  the 
wife  of  William  R.  Curtin,  or  their  issue  per  stirpes.  If  one 
of  her  said  children  should  die  without  children,  the  sur- 
vivor, it  was  provided,  should  take  the  whole,  and  if  both 
should  die,  it  was  limited  over. 

It  is  alleged  in  the  complaint  that  said  Margaret  Lavender 
owned,  at  the  time  of  her  death,  eleven  shares  of  said  Pleasant 
Hill  tract,  only  one  of  which  shares  was  embraced  in  the 
marriage  contract,  and  that  she  had  no  power  to  make  a 
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will  as  to  the  other  shares.  It  is  stated  in  the  answer  that 
she  owned,  at  her  death,  but  six  shares  in  said  tract,  one  of 
which  was  devised  to  her  by  her  father,  and  the  other  five 
purchased  with  funds  realized  by  sale  of  property  bequeathed 
by  her  father  and  included  in  said  contract. 

The  two  children,  the  only  heirs  at  law  of  the  testatrix — 
B.  A.  Lavender  and  Florence,  wife  of  William  R.  Curtin — are 
still  living.  James  W.  White,  the  trustee  appointed  by  the 
testatrix  in  her  said  will,  in  place  of  Tannahill  and  Alston, 
has  been  dead  for  some  years,  and  her  husband,  B.  A.  Lav- 
ender, has  recently  appointed  the  defendant  McMurray  Fer- 
guson trustee  in  his  stead.  The  mother  of  the  testatrix  is 
dead. 
It  is  alleged  in  the  complaint  that  B.  A.  Lavender  executed, 

on  the day  of ,  a  deed,  conveying  to  his  daughter 

Florence,  wife  of  W.  R.  Curtin,  400  or  500  acres  of  said 
Pleasant  Hill  tract.  The  only  answer  is  that  filed  by  said 
Ferguson,  as  trustee,  and  he  denies  any  knowledge  or  infor- 
mation of  the  execution  of  such  a  deed,  and  declares  it  void^ 
if  executed. 

In  the  years  1880, 1881  and  1885,  said  Curtin  and  wife 
executed  successive  mortgage  deeds,  conveying  said  Pleasant 
Hill  tract  to  the  plaintiffs  to  secure  the  payment  of  certain 
indebtedness  of  said  Curtin  and'  wife  to  said  plaintiffs. 
B.  A.  Lavender,  the  husband  of  the  testatrix,  on  the  9th  of 
November,  1880,  executed  a  release  to  plaintiffs  of  said 
Pleasant  Hill  tract,  after  reciting  the  fact  that  his  daughter 
and  her  husband  had  executed  a  mortgage  deed  conveying 
said  tract;  and,  also,  another  similar  release  was  executed 
by  him  on  the  3d  of  November,  1881,  reciting  a  later  mort- 
gage deed  executed  by  his  daughter  and  her  husband. 

The  defendant  McM.  Ferguson  contends  that  the  said 
mortgage  deeds  and  releases  are  null  and  void.  The  plain- 
tiffi  contend  that  the  testatrix  had  no  power  to  appoint 
White  trustee  in  place  of  Tannahill  and  Alston,  and  her  bus- 


72  IN  THE  SUPREME  COURT. 


Browning  v.  La.vender. 


band  had  no  right  to  appoint  the  defendant  Ferguson,  and 
that  the  legal  title  to  the  property  embraced  by  the  marriage 
contract  is  in  the  heirs  at  law  of  Tannahill  and  Alston,  the 
original  trustees. 

The  plaintiffs  allege  that  said  B.  A.  Lavender,  Sr.,  for  the 
purpose  of  depriving  the  said  Florence  of  her  property,  aod 
the  plaintiffs  of  the  benefit  of  her  conveyances,  has  influenced 
the  defendant  Ferguson  to  advertise  said  Pleasant  Hill  farm 
for  sale,  which  he  has  already  done,  with  the  avowed  purpose 
of  carrying  out  the  will  of  the  testatrix,  but  that  said  B.  A. 
Lavender  was  still  in  possession  of  half  of  said  tract,  which 
was  sufficient  for  his  support 

Both  of  the  last  mentioned  allegations  of  the  complaint 
were  denied  in  the  answer. 

The  Judge  below  dissolved  the  restraining  order  pre- 
viously granted,  on  the  ground  that  no  such  equity  was 
shown  as  to  entitle  plaintiffs  to  extraordinary  relief,  and 
plaintiffs  appealed. 

Mr.  R,  0.  Burton^  for  the  plaintiffs. 
Mr,  Thos.  N,  HiU,  for  the  defendants. 

Avery,  J.  (after  stating  the  facts).  It  is  familiar  learning 
that,  where  a  party  has  an  adequate  remedy  at  law,  a  court 
of  equity  will  not  grant  extraordinary  relief  by  way  of 
injunction.  When,  therefore,  the  nid  of  the  Court  is 
invoked  to  enjoin  a  sale  of  land,  on  the  ground  that  it  will 
cast  a  cloud  on  the  title  of  plaintiff  in  possession  of  the 
land,  and  it  is  apparent  from  the  admitted  facts  that  a  pur- 
chaser at  such  sale  could  not  assert  title  derived  from  it, 
without  bringing  an  action  for  possession  against  the  com- 
plainant and  raising  thereby  every  question  involved  in  the 
controversy  as  to  equitable  relief,  this  elementary  principle 
applies  and  governs  the  case.  Southerland  v.  Harper,  83 
N.  C,  200. 
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If  the  defendant  Ferguson,  claiming  to  act  as  trustee, 
should  sell  the  land,  as  he  threatened  to  do,  and  the  pur- 
chaser at  such   sale  should  bring   his  action   against  the 
plaintiffs,  the  latter  would  have  nmple  opportunity  to  avail 
themselves  of  the  defence  that  Ferguson  was  not  lawfully 
appointed  as  trustee,  did  not  hold  the  legal  title  in  the  laud 
in  controversy,  and  had  no  right  to  sell  under  the  provis- 
ions of  the  will  of  Margaret  Lavender,  or  had  power  to  con- 
vey only  one  of  eleven  shares.     Indeed,  the  burden  would 
be  on  the  purchaser  in  that  event  to  show  affirmatively 
title  in  his  grantor  Ferguson.     Meantime — until  title  should 
be  clearly  shown  in  the  trustee — the  plaintiffs  would  be  in 
possession  and  in  the  pernancy  of  the  profits. 

If  it  appears  in  considering  causes  of  this  kind,  that  the 
deeds,  records,  or  other  evidences  of  title,  relied  upon  by  a 
plaintiff,  will  prove  as  available  for  the  vindication  of  his 
rights  at  any  future  time  as  they  now  will,  then  both  his 
present  and  prospective  remedy  at  law  is  sufficient,  and  a 
court  of  equity  will  not  interpose  by  injunction,  nor  will 
an  action  lie  to  remove  the  alleged  cloud.  Where  the 
illegality  or  nullity  of  a  deed  or  record,  constituting  part 
of  the  adverse  chain  of  title,  which  is  alleged  to  be  a  cloud 
on  the  complainant's  title,  is  apparent  upon  its  face,  or  the 
alleged  defect  appears  of  record  from  one  or  many  instru- 
ments, and  is  in  no  way  dependent  upon  testimony  of  wit- 
nesses that  may  be  lost  by  lapse  of  time,  there  is  no  danger 
that  irreparable  injury  will  be  sustained,  and  no  sufficient 
reason  for  resorting  to  a  court  of  equity  for  relief  Butfbee 
v.  Ma4y,  85  N.  C,  329;  Busbee  v.  Lewis,  Ibid,  332;  Murray 
V.  HazeU,  99  N.  C,  168. 

The  controversy  between  plaintiffs  and  Furguson,  trustee, 
or  his  grantee,  must,  in  any  conceivable  event— even  in  the 
remote  future — depend  upon  the  construction  given  by  the 
Ck)urts  to  the  contract  made  between  B.  A.  Lavender  and 
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Margaret  Lavender  in  contemplation  of  marriage,  and  the 
will  and  other  instruments  purporting  to  have  been  executed 
in  pursuance  of  its  provisions,  and  relied  on  to  establish 
the  power  of  Ferguson  as  trustee  to  convey  the  title,  origi- 
nally admitted  to  have  been  in  John  Alston,  to  the  lands  in 
controversy,  or  any  interest  therein. 

On  the  other  hand,  where  a  forged  mortgage  deed  is 
wrongfully  admitted  to  registration,  and  constitutes  an 
apparent  lien  upon  a  tract  of  land,  with  power  to  sell  for  a 
spurious  debt,  it  is  settled  that  the  person  whose  name  has 
been  forged  to  the  mortgage  deed,  though  in  possession  of 
the  land  purporting  to  have  been  mortgaged,  may  bring  an 
action  to  have  the  deed  cancelleH,  as  a  cloud  upon  his  title. 
Byerly  v  Humphrey y  95  N.  C ,  151.  The  relief  in  that  case  is 
granted,  because  the  proof  available  to  show  the  forgery 
may  be  lost  by  the  lapse  of  time,  and  a  purchaser  at  a  sale 
under  the  power  contained  in  the  forged  deed,  must,  in  the 
absence  of  any  evidence  of  its  spurious  character,  recover 
in  an  action  against  one  deriving  title  from  the  apparent 
mortgagor  by  reason  of  the  estoppel.    Murray  v.  Hazelly  supra. 

The  case  of  Byerly  v.  Humphrey^  cited  for  plaintiffs,  is^ 
therefore,  distinguishable  from  our  case. 

The  judgment  of  the  Court  below  must  be  affirmed. 

Affirmed. 
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W.  B.  HOWERTON  et  al.  v.  JOHN  T.  SEXTON. 

Appeal — Undertaking — Reference — Guardian  and  Ward — Par- 
tition— Payment — Bonds  of  AdministratorSj  Guardians,  &c. 

1.  An  appeal  will  not  be  dismissed  where  the  undertaking  was  not  filed 

within  the  prescribed  time,  but  was  ^led  before  the  transcript  of 
the  record  was  transmitted  to  the  Supreme  Court.  Laws  1880, 
eh.  135.  §  6. 

2.  A  referee's  finding  of  fact,  under  an  order  of  reference  by  consent,  is 

conclusive. 

8.  A  payment  made  by  a  purchaser  of  lands,  under  a  decree  for  the  sale 
and  partition  of  lands  which  directed  the  proceeds  to  be  paid  over 
to  the  parties  according  to  law,  to  the  guardian  of  one  of  the  ten- 
ants in  common,  is  proper  and  in  pursuance  of  the  statute.  The 
Code,  %  1980. 

4.  The  giving  of  the  bonds  required  of  guardians  and  administrators  is 

not  essential  to  the  validity  of  the  appointment  itself ;  the  failure 
*      to  take  the  bond,  however,  subjects  the  officer  whose  duty  it  is  to 
see  that  it  is  made,  to  the  consequences  of  such  omission. 

5.  Therefore,  where  D,  having  been  duly  appointed  and  qualified  as 

guardian  of  one  minor  tenant  in  common,  subsequently  applied 
to  be  appointed  guardian  of  another,  and  the  Clerk  of  the  Superior 
Court  simply  inserted  the  name  of  the  latter  ward  in  the  order 
making  the  former  appointment,  without  requiring  any  further 
bond  :  HeLd,  that  such  appointment  was  not  ineffectual,  and  that 
payments  made  to  such  guardian  by  one  who  had  no  knowledge 
of  the  irregularity  would  be  protected. 

This  was  a  civil  action,  which  was  heard  upon  excep- 
tion to  referee's  report,  before  Merrimoriy  J.,  at  Spring  Term, 
1889,  of  Nash  Superior  Court. 

This  cause  was  before  the  Supreme  Court  at  Fall  Term, 
1884,  upon  an  application  to  annul  the  proceeding  for  par- 
tition and  the  sale  of  the  land  made  to  that  end,  upon  the 
ground  of  numerous  assigned  defects  and  irregularities 
therein,  which  was  denied  and  the  validity  of  the  proceeding 
upheld.    The  cause  was  remanded  for  an  inquiry  "  as  to  the 
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payment  of  the  purchase  money  and  the  manner  of  its  dis- 
position," of  which  this  Court  was  not  then  satisfied,  flino- 
erton  v  Sexton,  90  N.  C,  581.  At  Spring  Term,  1885,  of  the 
Superior  Court  of  Nash,  in  accordance  with  the  direction  of 
this  Court,  the  following  order  was  made : 

"  This  cause  is  recommitted  to  Geo.  W.  Blount  to  ascer- 
tain and  report  to  the  next  term  of  this  Court,  as  to  the  pay- 
ment of  the  purchase  money  by  the  defendant,  and  the  man- 
ner of  its  disposition,  and  to  ascertain  and  report  if  there 
was  any  fraud  or  negligence  on  the  part  of  the  defendant  in 
respect  to  the  interests  of  the  plaintiffs,  for  whom  he  was 
guardian  ad  litem,  and  by  reason  of  which  they  suffered 
damages,  and  how  much  damage." 

The  referee,  at  his  own  request,  was  subsequently  relieved 
of  the  duty  imposed,  and  James  M.  Mullen  appointed  in  his 
place,  who  made  his  report  at  Fall  Term,  1886,  as  follows: 

1.  That,  in  the  fall  of  1871,  defendant  bought  of  the  pur- 
chaser J.  R.  Moore,  83  acres  of  the  tract,  and  paid  him  $830 
therefor,  and  took  from  him  a  deed  for  same. 

2.  That,  at  that  time,  Moore  had  paid  no  part  of  the  defer- 
red payment  for  which  he  had  given  bond  with  surety. 

3.  That,  subsequently  thereto,  defendant  agreed  to  pur- 
chase of  Moore  the  whole  of  the  tract  for  $3,400  including 
the  $830  he  had  previously  paid. 

4.  That,  in  pursuance  of  said  agreement,  the  defendant  and 
the  commissioner  and  Moore  met  together  on  the  1st  of  Sep- 
tember, 1872.  At  that  time  Moore  was  guardian  of  plaintiff 
W.  B.  Howerton,  he  having  been  so  appointed  guardian  on 
the  13th  of -August,  1872.  It  was  agreed  that  defendant 
should  take  the  place  of  the  purchaser  and  settle  with  the 
commissioner  and  Moore,  as  guardian  of  W.  B.  Howerton, 
for  the  shares  of  George  T.  Howerton  and  W.  B.  Howerton, 
and  with  the  plaintiff  B.  F.  Draper  for  the  shares  of  his  wife 
Sally  B.,  and  W.  F.  Howerton.  Draper  was  also  present, 
representing  himself  as  guardian  of  his  wife  and  W.  F.  How- 
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erton,  and  assented  to  the  above  arrangement.  Deed  was 
thereupon  prepared  and  passed,  the  commissioner  conveying 
to  Moore  and  Moore  to  defendant. 

5.  That  it  does  not  appear  how  Moore,  as  guardian  of 
W.  B.  Howerton,  was  settled  with,  but  from  the  fact  that  he 
as  purchaser,  lost  8510  in  the  trade,  had,  previously  thereto, 
been  paid  $830,  which  was  accounted  for  in  the  settlement, 
and  that  defendant  assumed  the  payment  of  the  whole 
amount  due  Sallie  B.  Draper  and  W.  F.  Howerton,  and  also 
made  a  payment  to  the  commissioner,  the  referee  finds 
that  defendant  paid  Moore,  as  guardian  aforesaid,  nothing — 
the  said  Moore  acknowledging  satisfaction  of  his  said  ward's 
share  in  consideration  of  what  had  been  previously  paid  him, 
in  his  individual  capacity,  under  the  sale  of  the  eighty-three 
acres,  and,  in  part,  to  secure  his  loss  in  the  trade. 

6.  That,  for  the  shares  of  the  plaintiffs  Sallie  B.  Draper 
and  W.  F.  Howerton,  the  defendant  gave  to  plaintiff  B.  F. 
Draper,  as  guardian  of  said  plaintiffs,  his  notes,  which  notes 
he  subsequently,  and  very  soon  thereafter,  paid  Draper  in 
full. 

7.  That,  at  the  time  the  defendant  gave  said  notes,  B.  F. 
Draper  represented  himself  as  the  guardian  of  Sallie  B.  and 
W.  F.  Howerton,  and,  at  the  time  of  the  payment  of  said 
notes,  he  exhibited  to  defendant  his  letters  of  guardian- 
ship, and  defendant  fully  believed  him  to  be  such  guardian. 

8.  That  the  facts  as  to  his  alleged  appointment  are  these : 
On  the  11th  of  January,  1872,  B.  F.  Draper  applied  for  the 
guardianship  of  plaintiff  Sallie,  who  was  then  his  wife,  and 
was  appointed  and  duly  qualified,  and  letters  of  guardian- 
ship as  aforesaid,  with  her  name  only  inserted  therein,  were 
issued  to  him.  Not  long  thereafter,  and  before  the  settlement 
with  the  defendant.  Draper  applied  to  the  Judge  of  Probate 
to  be  appointed  guardian  of  W.  F.  Howerton,  who  was  then 
fifteen  years  of  age.  The  Judge  of  Probate,  misconstruing 
his  duty  in  the  premises,  simply  inserted  the  name  of  said 
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W.  F.  Howerton  in  the  letters  previously  issued  to  him  as 
guardian  of  Sallie  B.,  without  qualifying  him,  remarking 
that  his  former  bond  would  do.  Said  letters  of  guardian- 
ship, at  the  time  they  were  exhibited  to  defendant,  read  as 
follows:  "It  being  certified  to  the  Judge  of  Probate 
for  Nash  County  that  Bettie  Draper,  W.  F.  Howerton, 
minor  orphan,  is  without  guardian,  and  B.  F.  Draper  hav- 
ing applied  for  the  guardianship  of  said  minor  child,  and 
having  been  duly  qualified  as  such ;  now  these  are,  therefore, 
to  authorize  and  empower  said  guardian  to  enter  in  and 
upon  all  and  singular  the  goods  and  chatties,  rights  and 
credits  of  said  minor  orphan,  wheresoever  to  be  found,  and 
the  same  take  in  possession,  secure  arid  improve;  and,  fur- 
ther, to  manage  said  estate,  and  every  part  thereof,  for  the 
benefit  and  advantage  of  said  minor  orphan,  and  according 
to  law." 

9.  That  it  does  not  appear  what  disposition  the  plaintiff 
B.  F.  Draper  made  of  the  share  of  said  land  fund  he  received 
for  his  wife,  but  the  referee  finds  that  he  has  appropriated 
the  same  to  his  own  use,  and  is  chargeable  with  the  principal 
thereof.  It  does  not  appear  what  were  the  expenses  attend- 
ing the  sale  of  the  land,  but  the  referee  considers  $250  a 
liberal  allowance  therefor,  so  that  the  principal  amount  of 
€ach  share  is  $915. 

10.  That,  of  the  share  of  W.  B.  Howerton  received  by  said 
Draper,  he  has  paid  said  Howerton  $142  and  appropriated  the 
balance,  to-wit,  $773,  with  interest  from  December  7, 1870, 
to  his  own  use. 

11.  That  Moore,  guardian  of  W.  B.  Howerton,  sold  to  his 
ward  in  1871  two  horses  and  one  buggy  for  $510,  and  paid 
about  the  same  time  $60  to  one  Taylor  for  him,  and  in  1874, 
a  short  time  after  said  W.  B.  Howerton  became  of  age,  paid 
him  $130  as  balance  due  him,  the  above  amounts  ($570) 
being  allowed  in  the  settlement;.     It  does  not  appear  what 
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was  a  fair  value  for  the  horse  and  buggy,  and  the  referee 
finds  that  they  were  worth  the  suni  paid  for  them. 

12.  That  the  defendant,  as  guardian  ad  litem  for  plaintiffs, 
failed  to  represent  them  in  the  special  proceeding  for  the 
sale  of  the  land,  in  that  he  filed  no  answer,  and  did  not  see 
to  it  that  a  proper  order  was  made  for  the  distribution  of 
the  fund  arising  from  the  sale;  that  he  failed  to  make 
proper  payment  to  Moore,  as  guardian  of  the  i)laintiff  W. 
B.  Howerton,  and  was  a  party  to  the  misappropriation  by 
said  guardian  of  his  ward's  funds ;  that  he  made  no  inquiry 
of  the  Judge  of  Probate  to  ascertain  whether  the  plaintiff 
B.  F.  Draper  was  the  duly  appointed  and  qualified  guardian 
of  the  plaintiffs  Sallie  B.  Draper  and  W.  F.  Howerton,  but 
relied  solely  upon  the  representations  of  said  Draper  and 
upon  the  letters  of  guardianship  shown  him. 

13.  That  no  damage  was  suffered  by  plaintiffs  by  reason 
of  defendant's  failure  to  file  answer  for  them  in  the  special 
proceeding  aforesaid.  It  was  to  their  interest  to  have  the 
land  sold,  and  it  brought  more  than  a  full  and  fair  price. 
Neither  have  they  sustained  damage  on  account  of  the 
imperfect  order  of  distribution ;  that  the  payment  to  B.  F. 
Draper,  guardian  of  plaintiff  Sally,  was  right  and  proper, 
and  she  has  suflfered  no  damage  at  the  hands  of  defendant. 

That  the  payment  of  said  Draper  of  the  share  of  W.  F. 
Howerton  was  not  a  valid  payment,  and  the  defendant  is 
chargeable  therewith,  less  |140  paid  said  Howerton.  Amount 
to  which  said  Howerton  is  entitled  is  $773  ($915  less  $142), 
with  interest  from  December  7, 1870,  till  paid. 

That  there  was  no  payment  by  defendant  of  the  share  of 
plaintiff  W.  B.  Howerton,  but  as  said  plaintiff  has  received 
large  amounts  from  his  guardian  on  account  thereof,  the 
defendant  is  entitled  to  credits  therefor: 


80 


IN  THE  SUPREME  COURT. 


HowERTON  V.  Sexton. 


Amount  due  him  as  of  Dec.  7, 1870 $915  00 

Interest  to  January  23,  1874 169  27 

Am'tpaid  to  him  in  71,  say  Jan.  23,  71.  $570  00 

Interest  to  January  23,  1874 102  60 

Amount  paid  him  January  23,  1874>._  130  00 

Amount  unpaid 


$1,084  27 


$802  GO 


$281  67 


Such  balance  (S281.67)  is  the  amount  with  which  defend- 
ant is  chargeable  on  account  of  the  share  of  plaintiff' W.  B. 
Ilowerton,  said  amount  bearing  interest  from  January  23, 
1874,  till  paid. 

Of  the  plaintiffs'  exceptions  to  the  report  all  were  aban- 
doned on  the  hearing,  except  one,  to-wit,  that  he  finds  no 
damage  to  have  been  sustained  by  plaintiff  by  reason  of 
defendants'  failure  to  file  an  answer  for  them  in  the  special 
proceeding;  that  it  was  to  their  interest  to  have  the  land 
sold  and  it  brought  more  than  a  fair  price ;  that  the  payment 
to  B.  F.  Draper,  as  guardian  of  Sallie  B.  Draper,  was  right 
and  proper,  and  that  she  has  sustained  no  damage  at  the 
hands  of  the  defendant. 

The  following  are  the  defendants'  exceptions: 

1.  Because  the  said  referee  finds  that,  when  the  commis- 
sioner Draper,  and  J.  R.  Moore  and  J.  T.  Sexton,  met 
together  September  1, 1872,  to  settle  the  matter  of  the  land 
purchased,  the  said  Sexton  paid  the  said  Moore  as  guardian 
of  W.  B.  Howerton  nothing,  the  said  Moore  acknowledging 
satisfaction  of  his  said  ward's  share,  in  consideration  of  what 
had  previously  been  paid  to  him  in  his  individual  capacity, 
&c.  That  the  evidence  previously  taken  by  Mr.  Blount, 
referee,  should  be  considered  as  taken  by  Mr.  Mullen,  cor- 
rected, however,  bj^  the  affidavits  of  J.  T.  Sexton  and  J.  R. 
Moore,  and  this  should  have  been  stated  by  Mr.  Mullen  in 
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his  report.  The  finding  of  fact  above  mentioned  is.contrary 
to  the  evidence,  nothing  of  the  kind  being  brought  out  on 
cross-examination  of  defendant  Sexton,  and  all  the  testimony 
showing  that  Moore,  as  guardian,  received  his  ward's  share 
in  full. 

2.  Because  the  referee  finds  that  Sexton  failed  to  make 
proper  payments  to  J.  R.  Moore,  as  guardian  of  W.  B.  How- 
erton,  and  was  a  party  to  the  misapplication  by  said  guardian 
of  his  ward's  funds. 

3.  Because  the  referee  makes  a  distinction  between  the 
payment  by  Sexton  of  the  share  of  Sallie  Bettie  Draper,  and 
his  payment  of  W.  F.  Howerton's  share,  to  their  guardian, 
B.  B.  Draper.  It  should  have  been  decided  that  each  was  a 
good  payment,  made  in  accordance  with  an  order  of  the 
Court  in  the  original  special  proceedings. 

4.  Because  the  referee  fails  to  declare,  as  a  matter  of  law, 
that  B.  F.  Draper  was  appointed  guardian  of  W.  F.  Hower- 
ton  by  the  proper  authority,  that  his  letters  were  not  void, 
and  would  protect  those  who  acted  on  the  faith  of  their  being 

.  valid.    (Complaint  is  filed  by  B.  F.  Draper,  as  guardian  of 
S.  B.  D.  and  W.  F.  H.) 

5.  Because  he  finds  that  tlie  defendant  was  derelict,  as 
guardian  ad  litem,  in  not  filing  an  answer  for  his  ward,  in 
not  causing  a  proper  order  of  distribution  to  be  made,  and 
in  not  inquiring  as  to  whether  B.  F.  Draper  was  duly 
appointed  guardian  of  W.  F.  Howerton — the  Supreme  Court 
having  declared,  when  passing  on  this  cause,  with  the  entire 
record  of  said  special  proceeding  before  them,  that  Sex- 
ton, as  guardian  ad  litem,  had  been  guilty  of  no  dereliction 
of  duty. 

6.  Because  it  is  erroneously  decided,  or  declared,  by  the 
referee,  that  Sexton  owes  W.  B.  Howerton  $281.67  and  interest, 
and  W.  F.  Howerton  $773  and  interest,  whereas  it  should 
have  been  declared  that  he  owes  neither  of  them  anything. 
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7.  Because  the  referee  failed  to  find  that  W.  B.  Howerton 
ratified  all  acts  of  his  guardian  in  reference  to  this  purchase 
money  by  settling  with  him. 

The  Court  overruled  all  the  exceptions  filed  by  the  plain- 
tiffs, sustained  the  defendant's  exceptions  numbered  1  and  2, 
overruled  the  remainder,  and  adjudged  "  that  the  plaintiff 
Wiley  F.  Howerton  recover  of  the  defendant  John  T.  Sex- 
ton J773,  with  interest  from  December  7th  1870,  until  paid, 
and  costs  of  this  action.  The  aforesaid  debts  and  costs  are 
a  charge  on  the  lands  described  in  the  pleadings,  and  if  the 
defendant  shall  fail  to  pay  said  debt  and  costs  on  or  before 
September  1,  1887,  then  Jacob  Battle  and  R.  A.  P.  Cooley, 
who  are  hereby  appointed  commissioners  for  that  purpose, 
shall  sell  at  public  auction  to  the  highest  bidder  for  cash, 
and.  out  of  the  proceeds  they  shall  pay  said  debt,  interest 
and  costs,  and  they  shall  make  report  to  the  next  term  of 
this  court." 

Mr,  CJiarles  M.  Cooke,  for  the  plaintiffs. 
Mr.  Jacob  Battle^  for  the  defendant. 

Smith,  C.  J.  (after  stating  the  case).  Preliminary  to  the 
hearing  of  the  plaintiflFs'  appeal,  the  defendant's  counsel 
entered  a  motion  to  dismiss  it,  on  the  ground  that  the  under- 
taking  required  to  perfect  it  was  not  executed  until  after 
the  expiration  of  the  sixty  days  allowed,  after  trial,  for  pre- 
paring the  case,  in  explanation  of  the  delay  in  which  affi- 
davits on  either  side  were  read.  The  term  of  the  Court  at 
which  the  trial  took  place,  ended  on  May  14,  1887,  from 
which  sixty  days  were  allowed,  and  entered  of  recford  to 
each  party,  in  which  to  perfect  their  appeals,  and  the  plain- 
tiffs' undertaking  bears  date  September  19,  1887,  more  than 
four  months  thereafter.  It  is  unnecessary  to  inquire  into 
the  matters  in  excuse,  controverted   in   some   degree,   and 
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doubtless  the  result  of  mutual  misunderstandings  of  counsel, 
since  an  answer  to  the  motion  is  found  in  the  enactment  of 
the  last  General  Assembly  (Acts  1889,  ch.  135),  of  whtch  sec- 
tion 6  provides  that  "  no  appeal  shall  be  dismissed  in  the 
Supreme  Court  on  the  ground  that  the  undertaking  on 
appeal  was  not  filed  or  the  deposit  made  earlier;  provided, 
the  undertaking  shall  be  filed,  or  such  deposit  made,  before 
the  record  of  the  case  is  transmitted  by  the  Clerk  of  the 
Superior  Court  to  the  Supreme  Court." 

The  act  declares,  further,  that  its  provisions  "  shall  apply 
to  causes  now  pending  in  the  Supreme  Court." 

This  removes  the  objection  growing  out  of  the  delay  in 
giving  the  security,  and  requires  us  to  refuse  the  motion  to 
dismiss. 

While  both  parties  complain  of  the  overruling  of  their 
several  exceptions,  and  the  plaintiffs  of  the  sustaining  of  the 
defendant's  exceptions  in  part,  we  deem  it  most  convenient 
to  enter  upon  a  consideration  of  the  entire  subject  matter  in 
controversy,  and  dispose  of  both  appeals  at  once. 

1.  The  defendant's  exception  is  pointed  mainly  to  findings 
of  fact  which,  as  the  order  of  reference,  made  without  objec- 
tion, and  transferred  to  the  referee  the  determination  of 
issues  of  fact  as  well  as  of  law,  substituting  him  in  place  of 
both  Judge  and  jury,  are  conclusively  determined  in  the 
Court  below.  This  has  been  repeatedly  decided.  Barcroft 
V.  Roberts,  91  N.  C,  363  ;  Cooper  v.  MUdldon,  94  N.  C ,  86; 
Rhyne  v.  Lme,  98  N.  C,  486 ;  BalUe  v.  Mayo,  102  N.  C,  413. 

There  is  in  the  plaintiffs'  sole  exception  to  the  adverse 
ruling,  one  involving  a  question  of  law  which  we  are  required 
to  notice  and  dispose  of,  and  that  is  the  payment  of  the  share 
of  Sallie  B.  Draper  to  B.  F.  Draper  as  her  guardian. 

There  is  no  controversy  as  to  the  validityof  an  order  com- 
mitting to  him  the  trust  of  the  guardianship,  but  objection 
is  taken  to  his  receiving  her  share  of  the  fund,  while  the 


84  IN  THE  SUPREME  COURT. 


HowKRTON  v.  Sexton. 


statute  then  in  force  (Bat.  Rev.,  ch.  84,  §  17)  requires  the 
shares  belonging  to  "atl  infant,  a  married  woman,  noa  com- 
po8f  imprisoned  or  beyond  the  limits  of  the  State  "  *  *  "to 
be  so  invested  or  settled  that  the  same  may  be  secured  to 
such  party  or  his  real  representative."     The  Code,  §  1908. 

The  answer  to  this  exception  is  found  in  the  judgment 
that  the  proceeds  of  sale  be  paid  over  to  the  several  parties, 
tenants  in  common,  as  they  were  *  entitled  to  the  land 
according  to  law,"  and,  of  course,  this  was  a  direction  to  pay 
over  the  shares  of  infant  owners  to  their  guardian,  who  rep- 
resents them/?ind  such,  we  believe,  is  not  only  consonant 
with  the  general  practice  in  the  construction  of  the  statute, 
but  a  correct  interpretation  of  its  meaning.  For  such  deliv- 
ery to  a  guardian  who  has  given  bond  is  a  settling,  and  the 
share  is  "secured  to  such  party  or  his  real  representative." 

And  so  it  is  recoverable  by  the  real  representative,  in  case 
of  death,  in  an  action  upon  the  guardian  bond,  as  decided 
in  Allison  v.  Robinson^  78  N.  C,  222,  and  in  other  cases. 

Certainly  a  payment  to  the  guardian  Draper  was  rightful 
and  proper,  as  the  only  party  entitled  to  receive  his  wife's 
share,  as  her  guardian,  and  an  acquittance  of  the  defendant, 
who  had  assumed  the  place  of  purchaser. 

This  disposes  of  the  plaintiffs'  exception,  and^we  now  pro- 
ceed to  consider  those  of  the  defendant. 

His  first  two  exceptions,  which,  in  effect,  exonerate  the 
defendant  from  liability  for  the  share  of  W.  B.  Howerton, 
are  sustained,  and  the  other  five  overruled.  These  may  be 
grouped  in  one  general  complaint,  that  the  defendant  is 
charged  with  the  payment  of  any  sum  to  W.  F.  Howerton, 
expanded  into  several  particulars,  to- wit: 

1.  That  B.  F.  Draper  is  not  declared  the  legally  appointed 
guardian  to  the  infant,  and  as  such  entitled  to  recover  his 
share : 


SEPTEMBER  TERM,  1889.  85 


HowKRTON  V.  Sexton. 


2.  Because  the  defendant  is  held  to  be  derelict  in  not 
inquiring  fully  into  the  manner  of  the  alleged  appointment 
before  making  such  payment  to  him. 

3.  For  that  he  was  negligent  in  his  duty  as  guardian  ad 
litem,  in  not  seeing  that  a  proper  order  for  the  distribution 
of  the  fund  was  made. 

The  essential  inquiry  in  disposing  of  these  matters  relates 
to  the  legality  and  regularity  of  the  action  of  the  Clerk  in 
appointing  the  guardian  of  W.  F.  Howerton,  and  its  suffi- 
ciency to  authorize  his  reception  of  the  infant's  share  and 
giving  eifectual  acquittance  to  the  defendant. 

The  referee  in  his  report  sets  out  the  order  of  appointment 
which  is  full  and  explicit,  conferring  upon  the  guardian  all 
the  rights  incident  to  the  appointment  made  of  the  guardian 
to  both  infants. 

It  invests  the  defendant  with  all  the  powers  incident  to 
the  trust  and  necessary  in  taking  into  possession  and 
managing  the  estate  of  each,  and  nothing  in  its  form 
awakens  suspicion,  or  is  calculated  to  cause  distrust.  When 
the  defendant  gave  his  notes  to  Draper,  the  latter  assured 
him  of  his  being  appointed  guardian,  both  to  Sallie  B.  and 
W.  F.  Howerton,  and  when  he  paid  his  notes  the  letter  of 
appointment  was  exhibited,  and  the  defendant  fully  believed 
him  to  be  guardian.  With  these  findings,  notwithstanding 
the  irregularity  of  the  appointment,  which  was  unknown  to 
the  defendant,  we  think  the  defendant,  acting  in  entire  good 
faith,  was  warranted  in  recognizing  the  appointment  and 
making  a  payment.  He  had  a  right  to  assume  that  the 
appointment  was  regularly  made  with  an  observance 
of  the  requirements  of  law,  and  with  the  full  security  of 
the  bond  given  for  the  faithful  discharge  of  the  trust 
attaching  thereto.  Furthermore,  we  are  disposed  to  hold 
the  appointment  itself  effectual,  for  it  is  made  in  proper 
form,  and  the  defect  lies  in  the  omission  to  take  the 
bond,  with  surety,  of  the  defendant,  an  omission  not  affect- 


86  IN  THE  SUPREME  COURT. 

Harris  v,  Allbn. 

ing  its  validity,  but  subjecting  the  Clerk  to  the  consequences 
of  such  neglect. 

The  giving  the  bond,  though  required,  is  not  essential  to 
the  efficiency  of  the  act  of  appointment  itself,  and  this 
principle  is  established  in  several  cases  where  the  letters  of 
administration  were  granted  on  giving  the  proper  bond, 
when  none  was,  in  fact,  given.  Hoakins  v.  AlUler,  2  Dev., 
360;  Spencer  v.  Cdhoon,  4  Dev.,  225;  Spencer  v.  Cahooriy  1  D. 
<fe  B.,  27;  Hvghes  v.  Hodges,  94  N.  C,  56. 

Judgment  will  be  entered  according  to  this  opinion,  in 
favor  of  defendant. 

AflSrmed  on  plaintiffs'  appeal.  Error  on  defendant's 
appeal. 


A.  J.  P.  HARRIS  V.  W,  B.  ALDEN  and  F.  C.  HOLDEN. 

Mortgage — Registraiion  —  Evidence  —  Homestead — Descriptive 

Wf/rds: 

8.,  in  the  year  1884,  being  then  a  resident  of  the  county  of  Wake, 
executed  to  the  plaintiff  a  mortgage,  conveying  certain  lands  (of 
(lees  value  than  }|;1,000),  and  '*a/Z  the  personal  property  of  every 
kiTid  of  which  he  vxis  then  possesited ;"  the  deed  was  only  admit- 
ted to  probate  and  registered  in  Wake.  Subsequently,  the  mort- 
gagor removed  to  the  county  of  Franklin,  taking  with  him  the 
personal  property  in  controversy,  a  portion  of  which  defendants 
claimed  by  virtue  of  mortgage,  executed  after  the*  removal  to 
Franklin,  and  duly  recovered  therein,  and  a  portion  under  execu- 
tion sale  in  an  action  to  recover  the  possession.  Held — 

1.  That  it  was  not  necessary  to  register  the  mortgage  in  Franklin 

CJounty  after  mortgagor's  removal  thereto. 

2.  That  the  words  "all  the  personal  property,"  &c.,  were  sufficient  to 

pass  the  title  to  the  chattels  in  existence  and  possession  at  the 
time  of  the  conveyance,  and  that  the  parol  testimony  was  com- 
petent to  identify  it. 

8.  That,  even  if  this  were  a  proper  case  for  marshalling  assets,  that  power 
would  not  be  exercised  to  the  prejudice  of  the  mortgagor's 
hoviestead. 
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This  was  a  civil  action  for  the  recovery  of  a  mule  and 
wagon,  tried  before  Avery ,  J.,  at  the  April  Term,  1888,  of  the 
Superior  Court  of  Franklin  County. 

The  plaintiff  claimed  under  a  mortgage  executed  to  him 
by  Robert  Strickland  and  wife,  registered  in  the  county  of 
Wake  on  the  28th  day  of  March,  1884.  At  the  time  of  the 
execution  and  registration,  the  mortgagor  lived  in  the  county 
of  Wake.  The  mortgage  conveyed  certain  real  estate  in 
Wake  County,  and  "  all  the  personal  property  of  every  kind 
of  which  they  are  possessed."  About  two  years  after  the 
execution  of  the  mortgage,  the  mortgagors  moved  to  Frank- 
lin County,  taking  with  them  the  property  in  controversy. 
The  mortgage  was  never  registered  in  Franklin  County,  and 
the  mortgage  debt  has  never  been  paid. 

The  jury  found  that  the  land  was  worth  only  $700,  and 
that  the  homestead  had  never  been  laid  off.  The  defendants 
claimed  the  wagon  and  harness  under  a  subsequent  mort- 
gage, executed  after  the  removal  to  Franklin,  and  duly  reg- 
istered. This  property  was  sold,  leaving  a  balance  due, 
which  defendants  reduced  to  judgment.  Under  this  judg- 
ment the  mule  was  sold.  The  property  was  replevied  by  the 
defendants  and  sold.  Defendants  bought  the  mule  at  the 
Sheriff's  sale;  it  does  not  appear  who  bought  the  wagon. 

Plaintiff  Robert  Strickland  lived  near  R.  C.  MitchelPs 
mill,  in  Wake  County,  when  the  mortgage  was  made,  and 
moved  in  Franklin  and  lived  part  of  the  year  1886.  Plain- 
tiff proposed  to  show  by  the  witness  that  the  mule  and 
wagon  in  controversy  constituted  a  part  of  Strickland's  per- 
sonal property  when  the  mortgage  was  made. 

Defendants  objected.  Objection  overruled.  Excepted  by 
defendants. 

The  following  issues  were  submitted,  viz: 

1.  Is  the  plaintiff  the  owner  of  the  wagon  and  mule  in 
controversy  ?    Yes. 
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2.  What  was  the  value  of  the  mule  and  wagon  in  contro- 
versy at  the  time  of  the  seizure?     Mule,  |125;  wagon,  |40. 

3.  What  is  the  value  of  the  land  conveyed  by  Robert 
Strickland  by  virtue  of  the  mortgage  mentioned  in  the 
pleadings  to  the  plaintiff?    Seven  hundred  dollars. 

The  defendants  asked  the  Court  to  instruct  the  jury  as 
follows: 

That  the  plaintiff  cannot  recover  against  this  defendant, 
for  thai — 

1.  The  registration  of  the  mortgage  to  A.  J.  P.  Harris 
from  Robert  Strickland,  being  only  in  Wake  County,  was 
not  sufficient  as  against  execution  creditors,  of  whom  this 
defendant  was  one. 

2.  That  the  description  of  the  personal  property  attempted 
to  be  conveyed  is  not  suflHcient  as  against  execution  creditors. 

3.  That  plaintiff  would  be  compelled  to  resort  to  the 
singly-charged  estate  conveyed  in  the  mortgage,  before  suing 
this  delendaut. 

4.  That  a  demand  of  the  property,  for  the  value  of  which 
this  suit  is  brought,  would  be  necessary  before  suit  would  lie 
against  this  defendant,  the  possession  of  the  defendant  being 
rightful. 

The  Court  instructed  the  jury  as  follows:  . 

The  mortgage  deed  executed  by  Strickland  to  plaintiff 
conveys  al)  of  Strickland's  personal  property,  and  if  the 
mule  and  wagon  in  controversy  constituted,  at  the  time  the 
mortgage  was  made,  a  part  of  such  personal  property,  and 
the  debt  Fccured  by  said  mortgage  had  not  been  satisfied 
when  the  sei/Aire  was  made  under  defendant  Allen's  execu- 
tion for  the  debt  due  him,  then  the  legal  title  to  the  property 
in  controversy  was  in  plaintiff  when  the  action  was  brought, 
and  the  jury  should  respond  to  the  first  issue,  Yes. 

It  is  admitted  that  the  debt  has  not  been  paid,  and  that 
the  wagon  and  mule  in  controversy  were  a  part  of  Strick- 
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land's  personal  property  when  he  executed  the  mortgage 
deed. 

The  Court  gave  the  foregoing  instruction  in  lieu  of  the  first 
and  second  paragraphs  of  the  said  prayer  for  instructions. 

The  Court  reserved  the  question  involved  in  the  instruc- 
tion asked,  and  numbered  third,  until  after  verdict  as  to  value 
of  the  land. 

There  was  no  issue  asked  as  to  demand,  and  the  defend- 
ants, in  their  answer,  set  up  title  to  the  property  in  contro- 
versy. 

The  Court  refused  to  give  the  instruction  asked  for  in  the 
fourth  paragraph  of  said  prayer  for  instruction. 

The  defendants  excepted  to  the  refusal  of  the  Court  to  give 
the  instruction  asked,  and  to  the  instruction  given  in  lieu  of 
that  asked. 

There  was  no  evidence  that  the  land  mortgaged  was  worth 
over  $1,000,  but  tbe  Court  allowed  the  jury  to  pass  upon  the 
value.  Defendant  Allen  had  testified  that  it  was  worth 
11,000  to  $1,200. 

There  was  a  verdict  Upon  the  issues  for  plaintiff^,  and  the 
land  was  found  to  be  worth  only  $700. 

The  land  is  subject  to  Strickland's  right  to  homestead,  if 
he  has  such  right.  No  homestead  has  as  yet  been  allotted 
to  him. 

The  defendant  Allen  insist*  d  that  he  had  a  right  in  equity 
to  compel  the  plaintiff"  to  sell  the  land,  first,  for  the  payment 
of  tlie  tiebt,  and  moved  the  Court  for  judgment  accordingly. 

The  Court  being  of  a  different  opinion,  the  defendant 
excepts. 

The  defendant  Allen  moved  for  a  new  trial  on  the  grounds 
stated  in  his  three  first  exceptions.  The  motion  was  refused, 
and  the  defendant  appealed. 

Mr.  C.  M.  Cooke,  for  the  plaintiff: 
Mr.  K  Y.  GvMyy  for  the  defendants. 
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Harris  v,  Aixbn. 

Shepherd,  J.  (after  stating  the  case). 

First  ExceptUm, — For  that  the  Court  charged  that  the  plain- 
tiflF's  mortgage  "  being  only  registered  in  Wake  County,  was 
sufficient  as  against  execution  creditors,  of  whom  the  defend- 
ant was  one." 

The  CodCy  §  1254,  provides  that  mortgages  upon  personal 
property  shall  be  registered  in  the  county  where  the  mort- 
gagor resides.  We  know  of  no  law  requiring  a  new  registra- 
tion of  mortgages  of  personal  property  whenever  the  mort- 
gagor changes  his  residence.    Weaver  v.  Chuiin,  99  N,  C.,431. 

Second  Exception. — For  that  parol  testimony  was  admitted 
to  identify  the  property,  *'  the  said  mortgage  being  insuffi- 
cient tts  against  creditors." 

In  supp(»rt  of  this  exception,  the  defendant  relies  upon 
Atkinson  v.  Qraves,  91  N.  C,  99,  and  Rountree  v.  BrUt,  94  N. 
C,  105. 

In  the  first  case,  there  was  a  mortgage  on  "  one  bale  of 
good  middling  cotton  that  I  may  make  or  cause  to  be  made 
or  grown  during  this  year."  Held,  to  be  insufficient  because 
"  it  does  not  designate  and  identify  the  property  sought  to 
be  conveyed,  so  it  could  be  separated  from  other  property  of 
like  kind  raised  by  the  mortgagor."  In  Rountree^s  case,  the 
mortgage  was  upon  "  my  entire  crop  of  every  description." 
Held,  to  be  insufficient,  because  the  place  where  the  crop  was 
to  be  raised  was  not  described.  It  was  intimated,  however^ 
that  parol  testimony  was  competent  to  fit  the  description 
to  the  property  and  show  the  agreement  of  the  parties. 
Neither  case  is  in  point,  nor  do  they  conflict,  in  the  slightest 
degree,  with  the  well  settled  law  that  the  words  **  all  the 
personal  property  of  every  kind  of  which  (one)  is  possessed," 
will  pass  chattels  in  existence  and  possession  at  the  time  of 
the  conveyance.  Jones  Chat.  Mort.  65;  Herman  Chat. 
Mort.,  7o. 
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Third  Exception, — "  That  the  plaintiff  should  be  compelled 
to  resort  to  the  singly  charged  estate  conveyed  in  the  mort- 
gage^  before  suing  this  defendant." 

Even  if  this  were  a  proper  case  for  marshalling,  the 
power  would  not  be  exercised  to  the  prejudice  of  the 
homestead.  "  To  apply  the  principle  in  such  a  case,  would 
be  but  an  indirect  way  of  subjecting  a  homestead  to  the 
payment  of  the  debts,  when  the  very  object  of  the  law  is 
to  confer  a  homestead  exemption,  superior  to  all  creditors, 
and  ever  consecrated,  except  so  far  as  it  may  be  impaired  by 
the  voluntary  act  of  the  claimant  himself"  Ruffin,  J.,  in 
Bvtief  v.  StaiTiback,  87  N.  C,  216. 

Fourth  Exception, — This  is  not  insisted  upon  in  this  Court. 

The  defendant  objected  in  this  Court  to  the  form  of  the 
judgment.  No  error,  in  this  respect,  is  assigned  in  the  case 
upon  appeal,  and  as  the  judgment  rendered  is  not  inconsis- 
tent with  the  record,  it  will  not  be  disturbed. 

AflBrmed. 


CX)MMISSIONERS  OF  THE  TOWN  OF  GREENVILLE  v.  OLD 
DOMINION  STEAMSHIP  COMPANY. 

Pleadin{is — Evidence — Judge^s  Charge — Action  to  Recover  Land. 

1.  Pleadings  are  not  evidence  upon  the  trial  of  issues  raised  thereby, 

unless  they  are  introduced  for  such  purpose. 

2.  Where  the  Ck>urt  instructed  the  jury  that  the  plaintiffs  had  not  o£fered 

sufficient  evidence  of  possession  to  acquire  title — the  defendant 
having  denied  plaintiffs'  title — and  the  case  on  appeal  disclosed  no 
such  evidence  :  Held,  not  to  be  erroneous,  although  the  defendant 
had,  in  its  answer,  deduced  its  title  to  a  part  of  the  land  in  contro- 
versy from  the  plaintififis — che  defendant  having  averred  a  good 
title  in  itself. 

This  was  a  civil  action,  which  was  tried  before  Avery,  J.y. 
at  Spring  Term,  1888,  of  Pitt  Superior  Court. 
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The  case  is  stated  in  the  opinion. 

Mr.  A,  W.  Haywood,  for  the  plaintiffs. 

Messrs.  Rodman  &  Son  filed  a  brief  for  defendant 

Smith,  C.  J.  This  action,  begun  on  September  8th,  1882, 
is  prosecuted  to  recover  possession  and  damages  for  detain- 
ing the  lot  of  land  described  in  the  complaint,  the  title  and 
right  to  which  is  contested  by  the  defendant  company  that 
claims  itself  to  be  the  owner.  The  case  sent  up  on  the  plain- 
tiffs' appeal,  singularly  enough,  shows  the  various  deeds 
offered  in  support  of  the  plaintiffs'  title,  with  the  accompa- 
nying explanatory  evidence,  and  the  defendant's  exceptions 
thereto,  with  the  rulings  thereon  complained  of — none  of 
which  are  before  us  on  this,  the  plaintiffs'  appeal,  and  no 
exceptions  whatever  to  them. 

Upon  the  hearing  of  the  evidence  at  the  trial  upon  the 
issues  derived  from  the  contesting  claims  of  the  parties,  the 
Court  being  of  opinion  against  the  plaintiffs'  ability  to  main- 
tain their  action,  intimated  that,  as  the  first  defence  of  the 
defendant  raised  the  question  of  title  and  put  the  burden  on 
plaintiffs  of  showing  a  title  good  against  all  the  world,  the 
burden  would  be  upon  the  plaintiffs — as  they  relied  on  the 
Susannah  Evans  deed,  and  had  offered  no  grant  from  the 
State — to  show,  nd  only  that  the  Susannah  Evans  deed  cov- 
ered the  Ipcus  in  qxtOy  but,  also,  that  the  plaintiffs  had  had 
open,  notorious  and  continuous  adverse  possession  of  the 
lociia  in  quo  under  that  deed  for  twenty-one  years. 

The  Court  further  stated  that  the  jury  would  be  instructed 
that  the  plaintiffs  had  offered  no  evidence  of  possession 
except  the  testimony  of  J.  J.  Cherry;  that  the  Plank-road 
Company,  at  some  time,  received  freights  at  a  landing  that 
extended  west  of  Short  street,  but  there  was  no  evidence  how 
long  such  acts  of  ownership  continued,  nor  whether  a  wharf 
was  constructed  and  such  ownership  exercised  as  would  have 
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subjected  that  company  to  an  action.     Plaintiffs  submitted 
to  a  non-suit  and  appealed. 

The  defendant  relied  upon  his  first  defence,  and  insisted 
that  the  plaintiffs  had  not  shown  title  out  of  the  State,  and, 
if  he  had  done  so,  that  the  defendant  and  J.  J.  Perkins  and 
Greene  had  shown  possession  for  more  than  seven  years,  and 
it  did  not  appear  from  what  source  Greene  derived  title. 

The  plaintiffs  denied  that  the  Greene  deed  to  Perkins 
covered  the  locus  in  quo.  The  defendant  contended  that  it 
did  include  it. 

The  Judge  stated  that  he  would  instruct  the  jury  that  there 
was  no  evidence  of  possession  under  the  Evans  deed  for  a 
sufficient  period  of  time  to  divest  title  out  of  the  State,  and 
none  was  shown,  except  in  the  testimony  of  J.  J.  Cherry. 
Upon  this  point,  aside  from  the  direct  statement  of  the  Judge, 
we  find  none  in  the  reported  testimony,  and,  therefore,  must 
uphold  the  ruling,  unless,  as  is  argued  here,  there  are  admis- 
sions in  the  answer  that  dispense  with  the  necessity  of  such 
proof.    It  does  not  appear  that  the  answer  was  read  to  the 
jury  as  evidence  in  the  cause,  even  if,  upon  an  examination, 
an  admission  of  plaintiffs'  title  to  the  disputed  lot  would  be 
disclosed.     Unless  it  was  so  read,  it  furnished  no  evidence 
on  which  the  jury  could  act,  and  this  should  be  made  to 
appear  to  enable  us  to  determine  upon  the  correctness  of  the 
ruling.    Adams  v.  JJtky,  87  N.  C,  356 ;  Orey  v.  Manuel,  89 
N.  C,  83;  Brooks  v.  Brooks,  90  N.  C,  142;  Smithy.  Nimocks, 
94  N.  C,  243. 

But,  if  permitted  to  look  into  the  pleadings  to  see  what  is 
put  in  issue,  it  will  be  found  that  the  defendant  positively 
denies  the  plaintiffs'  title  to  the  lot,  contradicting  the  aver- 
ment to  that  effect  in  the  complaint,  while  in  another  form 
of  defence  the  answer  concedes  title  to  have  been  in  the 
plaintiff  to  land,  of  part  of  which  the  defendant  was  in  pos- 
session, yet  deduces  it  thence  to  itself,  so  that,  taking  the 
answer  as  a  whole,  it  controverts  the  plaintiff's  alleged  own- 
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ership  and  declares  that,  it  having  once  had  it,  it  has,  by 

conveyances,  been  transmitted  to  the  defendant. 

Further,  the  case  comes  bef  ^re  us  upon  an  exception  to  the 

ruling  that  the  plaintiffs  have  failed  to  show  title  out  of  the 

State  by  proving  a  supporting  possession  under  the  deeds 

for  the  required  period  to  divest. 

In  this  Nve  find  no  error. 

Affirmed. 


H.  WEIL  &  BROTHER  v.  JOHN  E.  WOODARD  et  al. 
Vacati7}g  Jwlgments — ** Excusable  Neglect'^ — JurisdidioiL 

1.  Upon  an  application  to  relieve  a  party  from  a  judgment,  because  of 

mistake,  surprise,  or  excusable  neglect,  it  is  the  exclusive  prov- 
ince of  the  Judge  hearing  the  matter  to  find  the  facts,  and  bis 
finding  is  not  reviewable. 

2.  When  the  Judge  grants  the  relief,  in  the  exercise  of  his  discretion, 

that  conclusion  is  also  not  reviewable ;  but  whether  the  facts  found 
constitute,  in  law.  mistake,  inadvertence,  surprise,  or  excusable 
neglect,  may  be  reviewed,  and  if  it  be  determined  that  the  Court 
below  erred  therein,  the  judgment  will  be  corrected,  and  the 
motion  remanded .  to  the  end  that  the  trial  Judge  may  exercise 
the  discretion  conferred  on  him  alone  by  the  statute. 

3.  When  notice  had  been  issued  to  the  purchasers  at  a  judicial  sale  to 

appear  at  a  term  of  the  Court  and  show  cause  why  the  deeds 
theretofore  made  them  by  the  commissioners  appointed  to  make 
the  sale  should  not  be  set  aside  and  a  re-sale  directed,  appeared 
as  notified  and  were  informed  by  one  of  the  commissioners,  who 
was  also  the  attorney  of  the  plaintiffs  in  the  action,  that  no 
judgment  would  then  be  asked  against  them,  and  that  he  was 
satisfied  the  matter  would  be  satisfactorily  arranged  before  next 
term,  and  the  other  commissioner  assured  them  that  it  was 
entirely  unnecessary  for  them  to  employ  counsel,  that  they  were 
ignorant  persons,  that  they  relied  upon  these  statements  and  took 
no  further  steps  to  answer  the  motion,  that  at  the  next  term, 
without  their  knowledge  or  consent,  a  decree  was  signed,  but  not 
entered  on  the  minutes  allowing  the  motion :  Held,  to  constitute 
such  excusable  neglect  as  would  justify  the  Court  in  setting 
aside  the  judgment. 
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This  was  a  motion  to  set  aside  a  judgment,  heard  before 
Armfiddf  J.,  at  February  Term  1889  of  Wilson  Superior 
Court. 

This  action  was  brought  to  foreclose  a  mortgage  of  real 
estate,  and  a  decree  of  foreclosure  thereof,  directing  a  sale 
of  the  land  to  pay  the  mortgage  debt,  and  appointing  com- 
missioners to  make  such  sale,  execute  deeds  to  the   pur- 
chasers, <fec.,  &c.,  was  passed  at  the  Fall  Term  of  1885  of  the 
Superior    Court.     The    commissioners    accordingly,   after- 
wards made  such  sale,  at  which  the  appellees,  each  respec- 
tively, purchased  certain  tracts  of  land  so  sold.     They  after- 
wards purported  and  intended,  by  an  arrangement,  which 
they  insist   was  a  valid   payment,   but   which  the   appel- 
lants contend  was  not  a  valid  and  efficient  payment,  to  pay 
to  the  commissioners,  or  particularly  to  one  of  them,  the 
purchase  money  for  the  laud  they  respectively  so  purchased, 
and  the  commissioners  executed  to  them  respectively,  or  to 
certain  persons  by  their  direction,  deeds  of  conveyance  to 
the  land.     Such  sale  was  reported  to  the  Court,  and  con- 
firmed by  proper  order  at  February  Term  thereof  of  1886. 
Afterwards,  on  the  25th  day. of  May,  1888,  the  plaintiffs 
notified  the  appellees,  as  such  purchasers,  that  they  would 
enter  a  motion  at  the  June  Term  of  that  year  of  the  Court, 
"  to  set  aside  the  deeds  that  had  been  made  as  aforesaid," 
and  for  an  order  directing  a  re-sale  of  the  land  sold  to  them 
respectively,  upon  the   alleged  ground  that  they  had  not 
paid  the  purchase  money  for  the  land  which  they  respect- 
ively bid  for  it,  and  had  not  complied  with  the  order  of  sale 
thereof,  &c. 

The  appellees  attended  the  last  mentioned  term  of  the 
Court,  and  one  of  the  commissioners  assured  them  "  that  it 
was  entirely  unnecessary  for  them  to  employ  counsel,  and 
that  the  land  had  in  each  case  been  fully  paid  for,  and  could 
not  be  re-sold,"  and,  at  the  same  term,  the  other  commis- 
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sioner,  who  was  then  and  had  before  that  time  been  the 
counsel  of  the  plaintiff  in  the  action,  informed  them  "  that 
no  judgment  would  then  be  asked  for  against  them;  that 
he  was  satisfied  that  his  co- commissioner  would  arrange 
matters  before  the  term  following,  and  the  impression  made 
on  their  minds  (they  being  ignorant  persons  and  entirely 
unacquainted  with  the  forms  of  law),  was  that  the  purpose 
of  Mr.  Blount  was  to  coerce  his  co-commissioner  into  a  set- 
tlement, and  that  he  certainly  would  not  ask  for  an  order  of 
re-sale  without  further  notice  to  them;"  "they  did  not  hear 
of  the  alleged  order  of  re-sale  till  December  last,  and  then, 
for  the  first  time,  they  employed  counsel  in  the  matter  of  tlie 


motion." 


Afterwards,  at  the  November  Term  of  the  Court  of  1888, 
the  Court,  at  the  instance  of  the  plaintifiFs,  made  an  order 
requiring  the  appellees  each  to  pay  into  Court  the  sum  of 
money  he  had  bid  for  the  land  so  purchased  by  him  by  a 
time  specified,  and  in  default  of  such  payment,  directing  a 
re-sale  of  the  land,  &c.  The  appellees  did  not  consent  to 
such  order,  or  know  of  the  same,  until  in  December  next 
afterwards.  There  is  no  entry  of  record  of  the  order  of  re-sale ; 
the  Clerk  of  the  Court  knew  nothing  of  it  and  no  record 
entry  of  it  was  evt^r  made.  It  was  withheld  from  the 
papers  of  the  case  by  plaintiffs'  counsel,  "  out  of  tender  con- 
sideration for  the  feelings  of  his  co-commissioner,  who,  it 
was  hoped  to  the  last,  would  adjust  matters." 

Afterwards,  at  the  February  Term  of  1889  of  the  Court, 
the  appellees  moved  to  set  aside  the  order  of  re-sale  of  the 
land  last  above  mentioned,  upon  the  ground  of  their  excu- 
sable neglect  in  failing  to  appear  and  make  opposition  to  the 
grant  of  such  order,  &c.  &c.  The  Court  heard  the  motion, 
and  having  found  the  facts,  from  affidavits  submitted,  the 
material  parts  of  which  are  substantially  stated  above,  it 
ordered  and  adjudged,  **  that  the  failure  of  the  respondents, 
(the  appellees)  to  answer  the  affidavit  of  petitioners  in  the 
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cause  filed  at  June  Term  of  1888,  Uy  the  plaintiffs,  *  *  * 
was  due  to  excusable  negligence  on  the  part  of  the  respond- 
ents, and  that  the  two  orders  aforesaid  (the  orders  of  re-sale 
and  reference)  be  now  stricken  out,  and  that  the  defendants 
are  here  allowed  at  this  term  to  answer  said  petition."  The 
appellants,  having  excepted,  appealed. 

Messrs.   Fred.    A.    Woodard  and    H.   F.    Murray,   for   the 
plaintiff. 
Mr.  Jacob  B'ltile^  for  the  defendants. 

Merrimon,  J.  (after  stilting  the  case).  It  is  the  exclusive 
province  of  the  Judge  of  the  Superior  Court  to  find  the  facts 
of  the  matter  in  applications  to  "  relieve  a  party  from  a 
judgment,  order  or  other  proceeding  taken  against  him, 
through  his  mistake,  inadvertence,  surprise  or  excusable 
neglect,"  as  allowed  by  the  statute  (  The  Code,  §  274),  and 
such  findings  of  the  facts  are  not  reviewable  by  this  Court. 
And  if  the  facts  so  found  in  any  such  case,  in  any  reason- 
able view  of  them,  constitute  such  "  mistake,  inadvertence, 
surprise  or  excusable  neglect,"  and  if  the  Judge  grants  the 
motion,  in  the  exercise  of  his  sound  discretion,  this  Court 
has  no  authority  to  reverse  or  disturb  his  action,  because  the 
statute  makes  the  discretion  his.  .  It  is,  however,  the  duty  of 
this  Court  on  appeal,  to  determine  whether  or  not  the  facts 
as  found  by  the  Judge  below,  in  a!iy  reasonable  view  of  them  ^ 
constitute  such  "  mistake,  inadvertejiee,  surprise  or  excusa- 
ble neglect,"  and  if  they  do  not,  then  the  order  of  the  Court 
allowing  the  motion  will  be  reversed  ;  or,  if  the  Court  below 
denies  the  motion,  upon  the  ground  that  the  facts  do  not 
present  a  case  for  the  exercise  of  his  discretion  in  allowing 
or  disallowing  it,  then  this  Court  may  review  his  decision, 
and  if  it  decides  that  there  is  error,  then  the  Judge  below^ 
must  exercise  his  discretion  and  allow  or  disallow  the  motion. 
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This  is  settled  by  numerous  decisions.  Branch  v  Walter, 
92  N.  C,  91 ;  Foley  v.  Blank,  Id.,  476 ;  Beck  v.  Bdhmy,  93  N. 
C,  129 ;    Winbome  v.  Johnson,  95  N.  C,  46. 

It  seems  to  us  clear  that  the  facts  found  in  the  case  show 
excusable  neglect  on  the  part  of  the  appellees  in  their  fail- 
ure to  interpose  their  objection  to  the  motion  of  the  plain- 
tiffs for  an  order  of  resale  of  the  land  at  the  June  and 
November  Terms  of  188S  of  the  Court.  They  were  not,  reg- 
ularly, parties  to  the  action,  and  were  not  brought  into  it  by 
summons;  nor  were  they  brought  into  it  for  any  of  its 
principle  purposes;  they  were  simj)ly  notified,  not  by  the 
process  or  under  the  direction  of  the  Court,  as  to  a  matter 
and  motion  incidentally  affecting  them  as  jmrchasers  of  the 
land,  and  such  a  purpose  as  the  plaintiffs  might,  in  their 
discretion,  abandon  at  their  pleasure,  without  having  the 
('ourt  make  any  order,  or  entry  of  record,  or  take  any 
action  in  respect  to  it,  and  hence,  they  might  discharge  the 
parties  of  the  notification  given  altogether,  or  for  a  time 
specified,  or  until  they  should  receive  further  notice  The 
appellees  were  not  in  Court  and  parties  to  the  action  by 
virtue  of  anj'  regular  or  other  process  of  the  Court;  they 
had  only  notice  of  the  plaintiffs,  which  the'  latter  could 
control. 

The  appellees,  in  pursuance  of  the  notice  to  them, 
attended  the  Court  at  the  June  Term  thereof  of  1888,  but 
did  not  appear  in  the  action.  While  they  were  there, 
intending  to  make  resistance  to  the  proposed  motion  of  the 
plaintiffs  for  a  re-sale  of  the  land,  the  counsel  of  the  latter, 
who  had  authority  in  law  so  to  do,  and  who  was  also  one  of 
the  commissioners  who  sold  the  land,  assured  them  "that 
no  judgment  would  then  be  asked  for  against  them;  that 
he  was  satisfied  that  his  co-commissioner  would  arrange 
matters  before  the  term  following,"  and  the  impression  was 
made  on  their  minds  by  the  counsel  that  the  purpose  "was 
to  coerce  his  co-commissioner  into  a  settlement,  and  that 


SEPTEMBER  TERM,  1889.  99 


Weil  v.  W«'ODard. 


he  certainly  would  not  ask  for  an  order  of  re-sale  without 
further  notice  to  them/'  This  is  found  as  a  fact.  No 
further  notice  was  given;  nevertheless,  at  the  next  Novem- 
ber  Term  of  the  Court  the  order  of  re-sale  was  taken,  but 
not  spread  upon  the  record;  the  ('lerk  of  the  Court  did  not 
know  that  the  Court  had  signed  it,  nor  was  it  filed  among 
the  papers  in  the  action,  and  the  appellees  knew  nothing  of 
it  until  in  December  next  afterwards. 

Now,  in  view  of  the  nature  of  the  proposed  m'otion,  the 
relation  of  the  appellees  to  it  when  made,  the  character  of 
the  notice  given  them,  the  assurances  given  them  that  no 
action  would  be  takeu  until  further  notice,  coming  from  the 
plaintiffs'  counsel,  they  might  well — certainly  not  impru- 
dently—delay to  employ  counsel  until  the  plaintiffs  had 
settled  their  purpose  to  move  for  the  order  of  re  sale  of  the 
land,  and  give  them  further  notice  accordingly.  Moreover, 
the  other  commissioner,  who  seems  to  have  been  in  some 
serious  default,  assured  them  "that  it  was  entirely  unnec- 
essary for  them  to  employ  counsel,  and  that  the  land  had, 
in  each  case,  been  fully  paid  for,  and  could  not  be  re-sold." 
This  commissioner  was  one  of  the  agents  of  the  Court,  and, 
in  a  sense,  of  the  plaintitis,  to  sell  the  land,  and  the  appel- 
lees being  ignorant  men — it  appears  that  they  were — might 
not,  unreasonably,  the  more  readily  act  upon  the  assurances 
given  them  by  the  plaintiffs'  counsel.  They  certainly 
intended  to  resist  the  motion,  and  the  facts  show  that  they 
confidently  expected  to  make  serious  opposition  to  it,  and 
this  the  plaintiff  and  their  counsel  knew.  Their  purpose 
was  not  captious  and  trifling,  but  serious.  We  cannot 
hesitate  to  decide  that  the  Court  below  properly  held  that 
there  was  excusable  negligence. 

Affirmed. 
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J.  B.  WILLIAMSON  et  al.  v.  E.  J.  D.  BOYKIN  et  al. 

Rt8  jvdicaia — Vacating  Judgments — ^'Excusable  Neglect'' — 

Certiorari. 

Where  it  appeared,  upon  a  motion  made  in  the  Supreme  Court  to  set 
aeide  a  judgment  therein  rendered,  refusing  to  grant  the  writ  of 
certiorari,  that  the  facts  upon  which  the  motion  was  based  were 
known,  or  might,  with  reasonable  diligence,  have  been  ascertarned, 
upon  the  hearing  of  the  petition  for  the  certiorari,  the  motion  to 
vacate  was  denied. 

At  February  Term,  1888,  of  the  Supreme  Court,  the  defend 
ants  filed  a  petition  for  a  writ  of  certiorari  to  bring  up  for 
review  the  judgment  rendered  in  this  action  a>iainst  them 
in  the  Superior  Court  of  Wilson  County.    (See .99  N.  C,  238.) 

That  petition  having  been  dismissed,  they  now  move  to 
set  aside  the  judgment  dismissing  it,  with  a  view  to  a  recon- 
sideration of  the  matter. 

In  support  of  the  present  motion,  they  offered  affidavits 
tending  to  show  that  the  sum  referred  to  in  the  affidavits  of 
respondents  and  in  the  opinion  of  this  Court  on  the  hearing 
of  the  petition,  as  being  paid  by  way  of  compromise,  were 
not,  in  fact,  so  paid,  but  for  an  entirely  different  purpose, 
and  that  the  defendants  had  no  knowledge  that  such  judg- 
ments were  intended  to  be,  or  had  been,  so  applied,  until 
after  the  dismissal  of  the  petition,  and,  therefore,  they  had 
no  opportunity  to  combat  that  contention. 

The  plaintiffs  filed  affidavits  denying  these  allegations. 

Messrs.  F.  A.  Woodard  and  Gforge  Rountree,  for  the  plaintiffis. 
Messrs.  George  V.  Strong  and  H.  F.  Murray,  for  the  defend- 
ants. 
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Avery,  J.  If  this  Court  has  the  power  to  vacate  such  a 
judgment  at  all,  on  the  ground  of  surprise  or  excusable  neg- 
lect (as  the  petitioners  contend  it  has),  the  petitioner  has 
not,  even  if  the  allegations  of  his  petition  be  admitted,  shown 
such  facts  as  would  justify  the  exercise  of  the  right  in  this 
case.  The  proposition,  upon  its  face,  to  first  annul  the  order 
disallowing  the  motion  for  a  writ  of  certiorari,  and  then 
rehear  the  petition,  with  such  supporting  affidavits  as  might 
be  offered  by  the  defendants,  is  certainly  a  novel  one. 

It  is  not  necessary  that  we  should  determine  whether  we. 
could  grant  such  relief  in  any  case.  It  is  sufficient  to  state 
that, conceding  the  power  to  exist,  the  petitioners  have  failed 
to  show,  in  any  view,  such  merit  as  ought  to  induce  us  to 
exercise  it.  Both  petitioners  and  respondents  were  before 
this  Court,  and  had  the  op[)ortunity  to  present  affidavits  of 
all  persons  who  were  cognizant  of  any  material  facts,  and, 
from  the  nature  of  the  case,  they  must  have  known  the  per- 
sons who  were  consulted  or  had  knowledge  of  any  agree- 
ment in  reference  to  the  right  of  appeal,  made  while  the 
parties  were  imparling  as  to  a  compromise. 

To  hold  that  the  losing  party  might  have  the  controversy 
re-opened  now  to  strengthen  his  case,  by  the  use  of  greater 
diligence  in  procuring  affidavits,  would  be  to  make  a  prece- 
dent calculated  to  subvert  the  old  maxim/' Interest  repuhliar, 
utsit  finis  litis. 

■ 

Petition  dismissed. 


" 
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R.  R.  PINKSTON  and  H.  M.  SHEARIN  v.  R.  E.  YOUNG. 

Lieii — Sub- contractors — Mechanics — Statuie, 

1.  The  lien  in  favor  of  sub- contract  ore,  laborers  and  material  men,  con- 
templated in  sections  1801  and  1802,  The  Code,  does  not  attach 
until  the  pt-rson  asserting  it  shall  have  given  the  notice  therein 
pi  escribed  to  the  owner  of  the  premises  upon  which  the  labor  or 
material!^  were  employed. 

^.  This  rule  is  not  affected  by  the  amendatory  act  (ch.  67,  Laws  1887), 
except  in  so  far  as  it  dispenses  with  the  necessity  for  filing  an 
itemized  statement  of  claim  l>efore  a  Justice  of  the  Peace  or  the 
Ulerk  of  the  Superior  Court.  This  act  is  directed  against  the  con- 
tractor, and  is  intended  to  compel  him  to  furnish  to  the  owner  of 
the  premises  the  statement  necessary  to  give  notice  of  claims  of 
sub- contractors  and  others. 

• 

This  is  a  civil  action,  commenced  before  a  Justice  of  the 
Peace,  and  tried,  upon  a{)peal,  before  GraveSj  7.,  at  Fall  Term, 
1888,  of  Vanx'e  Superior  Court. 

The  plaintiffs  brought  this  action  in  the  Court  of  a  Justice 
of  the  Peace,  to  enforce  their  alleged  lien  for  materials  of  the 
value  of  $139,  furnished  and  supplied  to  a  contractor  (one 
Linthicum),  who  had  contracted  to  build,  and  had  built, 
certain  houses  for  the  defendant,  and  had  put  such  material 
in  and  about  the  houses  he  had  so  built,  and  failed  to  pay 
the  plaintiffs  for  the  same,  as  allowed,  in  certain  cases,  by  the 
statute.  The  Code,  §§1801,  1802  and  1803,  and  Acts  1887, 
ch.  ()7. 

The  pleadings  raised  issues  of  fact,  and,  on  the  trial,  the 
Court  instructed  the  jur}^  as  follows: 

"The  law  requires  a  contractor  to  make  and  furnish  to  the 
owner  of  the  building  an  itemized  statement  of  the  materials 
furnished,  and  not  paid  for,  before  he  receives  his  pay. 
When  this  statement  is  filed,  the  owner  of  the  building  is  put 
on  notice,  and  the  lien  attaches  from  the  time  such  statement 
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is  filed;  but,  if  no  such  statement  is  filed  by  the  contractor, 
there  is  nothing  to  put  the  owner  on  notice,  and  no  lien 
attaches,  and  the  owner  is  not  liable  to  the  men  furnishing 
materials,  unless  something  more  appears. 

"The  law  does  not  require  the  sub-contractor, or  man  who 
furnishes  materials,  to  rely  on  the  contractor,  but  allows  him, 
if  he  wishes,  to  give  the  owner  notice  of  his  claim,  and  the 
moment  he  gives  this  notice  of  his  claim  for  materials,  his 
lien  attaches,  and  the  owner  cannot  pay  the  contractor  any 
money  due  to  him  on  the  contract.  Tlie  owner  may  [)ay 
the  contractor  in  advance,  and  the  owner  and  contractor 
may  vary  or  change  the  terms  of  the  contract  before  the  lien 
attaches,  but  they  cannot  vary  the  contract  after  the  lien 
attaches,  to  the  injury  of  sub-contractors  or  persons  furnish- 
ing materials. 

'*If  the  contractor  Linthicum'did  not  furnish  an  itemized 
statement  to  Young,  then  no  lien  attaches;  and,  if  Young 
paid  Linthicum  before  the  plaintifl's  gave  notice  of  the  claim, 
then  he  is  not  liable  to  the  plaintifis  in  this  action. 

"  If  Linthicum  was  indebted  to  Young,  and,  to  pay  such 
indebtedness,  he  undertook  to  put  up  the  shelves  and  coun- 
ters in  the  storehouses  of  Young,  the  defendant  Young  could 
not  be  liable  to  plaintiffs  in  this  action,  althougl)  they  fur- 
nished materials  used  therein;  but,  if  Linthicum  contracted 
to  put  up  the  shelves  and  counters  in  Young's  storehouses 
for  1325,  to  be  thereafter  paid,  the  building  would  be  sub- 
jected to  the  lien  of  the  })laintiffs  as  soon  as  an  itemized 
statement  was  filed  bv  the  contractor  Linthicum,  or  as  soon 
as  plaintiffs  gave  notice  to  Young;  but  if  Young  paid  Linthi- 
cum before  such  statement  or  such  notice,  he  would  not  be 
liable,  and  no  lien  did  attach." 

The  jury  found,  by  their  verdict,  that  the  plaintiffs  fur- 
nished the  contractors  named  with  materials  which  were 
use<l  in  the  construction  of  the  hoiises  of  the  defendant,  to 
the  amount  of  $139.49;  that  the  contractor  did  not  file  with 
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the  defendant  anj'  Ufmized  statemeiU  of  the  amount  due  to 
the  plaintiffs  for  such  materials;  that  the  plaintiffs  gave 
defendant  notice  that  they  had  furnished  such  materials  to 
the  contractor  on  the  first  day  of  September,  1889,  and  tbat,at 
that  time,  the  defendant  did  not  have  in  his  hand  any  money 
due  the  contractor. 

The  Cou-rt  gave  judgment  for  the  defendant,  and  the 
plaintiffs,  having  excepted,  appealed. 

Mr.  T.  T,  Hicks,  for  the  plaintiffs. 
Mr.  C.  M.  Cooke,  for  the  defendaiit. 

Merrimon,  J.  (after  stnting  the  case).  The  lien  given  in 
favor  of  sub-contractors,  laborers  and  persons  furnishing 
materials  for  improvement  on  real  estate,  by  the  statute 
{The  C'^de,  §§  1801, 1802), do^s  not  arise  and  become  effe«tual 
unless  the  person  entitled  to  have  the  same  "shall  give  notice 
to  the  ofrner  or  lessee  of  the  real  estate,  who  makes  the  con- 
tract for  such  building  or  improvement,  at  any  time  before 
the  settlement  with  the  contractor,'^  of  ''the  amount  of  such 
Inbor  done  or  material  furnished. '*  If,  at  the  time  of  such 
notice,  the  owner  or  lessee  of  the  land  has  not  paid  to  the 
contractor  the  money  due,  or  to  come  due,  to  him  upon  or 
on  account  of  the  contract,  and  shall  refuse  to  retain  out  of 
the  amount  so  due  so  much,  if  there  shall  be  so  much  due, 
as  shall  be  due  or  claimed  by  the  party  having  the  lien,  the 
latter  may  proceed  to  enforce  his  lien,  and  any  payments  to 
the  contrncfor  will  not  have  the  effect  to  discharg»-  the  lien 
so  arising.     The  statute  so  plainly  provides 

The  plaintiffs,  clearly,  are  not  entitled  to  have  their  alleged 
lien  enforced  under  the  statutory  provision  cited,  because,  it 
appears  that  at  the  time  they  gave  the  defendant  notice  of 
their  debt  against  the  contractor  for  the  material  suppH^ 
by  them,  he  had  paid  him,  and  owed  him  nothing  on  account 
of  the  contract. 


. ' 


J 
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Plaintiffs,  however,  contend  that  the  statutory   provisions  • 
cited  are  so  amended  and  modified  by  the  subsequent  enact- 
ment (Acts  1887,  ch.,  67),  as  to  render  their  alleged  lien 
effectual  without  such  notice  given   by  them.     We   cannot 
so  interpret  that  statute.     It  is  entitled  **  An  Act  for  the  bet- 
ter protection  of  mechanics  and  laborers,"  and  provides,  in 
substance,  that  the  "sub-contractors  lien  law"  {Tlie  Code, 
ch.  41),  shall  be  amended  by  adding  thereto  the  sections 
enacted,  which  prescribe  an  additional   method   of  creating 
and  enforcing  a  lien  in  favor  of  mechanics  and  laborers.     It 
does  not  purport  in  terms,  or  by  reasonable  implication,  to 
repeal  or  modify  the  existing  law,  exce{)t  that  it  provides 
that  the  sum  due  to  the  laborer,  mechanic  or  artisan,  shown 
in  the  itemized  statement  required,  "shall  be  a  lien  on  the 
building  or  vessel   built,  altered   or  improved,  without  any 
lien  being  filed  before  a  Justice  of  the  Peace  or  the  Superior 
Court,"  as  required  by  the  statute  {The  Code,  §  1784).     This 
additional   method  requires  that  it  shall  be  the  duty  of  the 
contractor  "  to  furnish   the  owner  of  the   property  or  his 
agent,  before  receiving  any  part  of  the  contract  price,  as  it 
may  become   due,  an   itemized  statement  of  the   amount 
owin^  to  any   laborer,  mechanic,  or  artisan   employed  by 
such  contractor,  architect  or  other   person,  or  to  any  person 
for  material  furnished,  and  upon  the  delivery  to  the  owner 
or  his  agent  of  the  itemized  statement  aforesaid,  itslall  be 
the  dutv  of  the  owner  to  retain   from  the  monev   then  due 
the  oniractor  a  sum  not  exceeding  the  price  contracted  for, 
which  shall  be  sufficient  to  pay  such  laborer,  artisan   or 
DQeelianic  for  labor  done,  or  such   person   for  material   fur- 
nishcMl,  which  said  amount  the  owner  shall  pay  directly  to 
the  laborer,  mechanic,  artisan  or  person  furnishing  material," 
<fee.  &c. 

It  is  further  provided,  that  if  any  such  contractor  or  archi- 
tect shall  fail  to  furnish  such  itemized  statement,  he  shall 
be  guilty  of  a  misdemeanor,  and,  upon  conviction,  fined  or 
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imprisoned,  or  both,  in  the  discretion  of  the  Court.    This 
stringent  provision  is  directed  against,  not  the  owner  of  the 
property,  but  the  contractor.     Tlie  {)urpose  is  to  compel  the 
latter  to  supply  the  itemized  statement,  so  that  the  laborer 
may   be   benefitted,   have    his    right    facilitated,    and  the 
owner  of  the  i)roperty  may  be  reasonably  protected.    There 
is  no  liability  created  on  tlie  part  of  the  latter  if  the  item- 
ized statement  is  not  supplied  to  him  ;  he  cannot  compelthe 
contractor  to  furnish  him  with  it,  nor  is  he  presumed  to 
know  that  he  has  not  paid  the  laborer  or  mechanic,  or  that 
he  owes  him  any  particuhir  sum.     It  may  be,  that  the  con- 
tractor has  paid  him  or  secured  the  sum  due  him  to  his  sat- 
isfaction.    It  would  be  alike  unreasonable  and   unjust  to 
create  such  liability  on  the  part  of  the  owner  of  the  property 
in  the  absence  of  the  statement  required.     It  would  tend 
strongly  to  prevent  such  owners  from  improving  their  prop- 
erty, and  such  a  purpose  cannot  be  attributed  to  the  Legis- 
lature, in  the  absence  of  some  language  or  provision  making 
it  manifest. 

If  the  contractor  shall  so  furnish  the  itemized  statement, 
the  laborers'  lien  will  arise  and  be  effectual,  as  prescribed.  If 
he  fails  to  do  so,  then  the  laborer  may  give  the  owner  of  the 
property  notice,  and  thus  create  the  lien  in  his  favor,  as 
allowed  and  provided  by  the  statute  {The  Code,  §§  1801t 
1802). 

He  may  do  this  anyhow,  and  it  will  be  safer  to  do  so,  as 
the  contractor  may  fail  to  do  his  duty  in  furnishing  the 
statement  required  of  him.    • 

In  this  case,  the  contractor  did  not  furnish  anv  itemized 
statement  to  the  defendaat,  and,  hence,  the  plaintiffs  have 
no  lien,  as  contemplated  and  allowed  by  the  siatute  (Acts 
18S7,  ch.  67).  The  instructions  complained  of  are  substan- 
tially correct,  and  the  judgment  must  be  aflBrmed. 

Affirmed. 
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JOHN  B.  KNIGHT  v.  RICHARD  HOLDEN. 

Arbitral  on — Possession —  Costs. 

K.  and  H.,  by  a^eement  in  writing,  submitted  all  matters  in  dispute 
between  them.  **  including  the  title  and  right  of  possession''  to  a 
tract  of  land  to  the  arbitrament  of  B.,  who  awarded  that,  upon 
the  payment  of  a  certain  sum  by  H.  to  K.,  the  title  to  the  land 
should  be  vested  in  H.,  and  that  thereupon  K  should  convey, 
and  in  default  of  payment  the  land  should  be  sold  by  commis- 
sioners, and  the  proceeds  applied  to  the  satisfaction  of  the  amount 
awarded  to  be  paid.  The  land  was  sold  and  purchased  by  K., 
who  brought  suit  to  confirm  his  title  and  for  other  relief.  The 
defendant  assailed  the  award,  and  particularly  that  part  which 
directed  the  sale,  and  upon  the  trial,  it  was  adjudged  so  much  of 
the  award  as  directed  the  ^ale  was  void,  but  that  plaintiff  held 
the  legal  title  to  the  land  and  was  entitled  to  have  it  charged 
with  the  amount  fixed  by  the  award,  and  gave  judgment  against 
defendant  for  costs :  Held — 

1.  That  the  arbitrator  did  pass  upon  the  right  to  the  possession,  when 

he  awarded  that  the  title  was  in  K. ,  the  right  of  possession  fol- 
io wing  the  title. 

2.  That  defendant  was  properly  adjudged  to  pay  the  costs. 

This  is  a  civil  action,  which  was  tried  before  Graves,  J., 
at  September  Term,  1889,  of  Fkanklin  Superior  Court. 

While  an  action  by  the  plaintiff  against  the  defendant 
for  the  recovery  of  certain  personal  property,  of •  which  the 
latter  had  taken  possession,  under  a  claim  of  right  thereto, 
was  pending  in  the  Superior  Court  of  Franklin,  the  parties, 
with  a  view  to  an  adjustment  of  matters  in  controversy, 
entered  into  a  written  agreement  to  submit  the  same  to 
arbitration,  as  follows  : 

"We  agree  to  refer  all  matters  in  dispute  between  us, 
including  the  title  and  right  of  possession  to  a  lot  situated 
m  the  town  of  Youngsville,  adjoining  the  lands  of  M. 
Woodlief,  Dora  Green,  Joseph  Young  and  John  Young,  con- 
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taining  seven  acres,  and  including  mi  action  for  claim  and 
deliverj',  now  pending  in  Franklin  Superior  Court,  at  the 
instance  of  John  Knight  against  Richard  Holden,  and  all 
claims  in  regard  thereto,  to  C.  M.  Busbee,  as  arbitrator,  and 
we  agree  to  stand  by,  abide  and  perform  his  award. 
"Witness  our  hand  and  seal,  July  11,  188^." 
The  arbitrator  proceeded  to  hear  the  evidence  and  made 
his  award  in  these  words: 

"  In  respect  to  the  matter  referred  to  me,  as  arbitrator,  in 
the  foregoing  agreement  of  arbitration,  I  award  as  follows: 

1.  That  Richard  Holden,  Sr.,  pay  to  John  R.  Knight  the 
sum  of  two  hundred  and  seventy-five  dollars,  and  that  upon 
payment  thereof,  the  title  and  right  of  possession  of  the  lot 
of  land,  described  in  said  agreement  of  arbitration,  be  veste3 
in  said  Richard  Holden,  Sr.,  in  fee. 

2.  That  upon  payment  of  said  two  hundred  and  seventy- 
five  dollars  to  said  John  R.  Knight,  he,  the  said  John  R. 
Knight,  shall  execute  and  deliver  to  said  Richard  Holden, 
Sr.,  a  good  and  sufficient  deed  of  quit-claim  in  fee  in  and 
to  said  lot  of  land. 

3.  If  the  said  Richard  Holden,  Sr.,  shall  fail  to  pay  the 
said  John  R.  Knight  said  sum  of  two  hundred  and  seventy- 
five  dollars  within  sixty  days  after  the  date  hereof,  then 
Jos.  J.  Davis  and  Chas.  M.  Cooke,  as  commissioners,  shall 
sell  said  lot  of  land  at  public  sale  in  the  town  of  Youngs- 
ville,  to  the  highest  bidder  for  cash,  after  advertisement  for 
ten  days,  by  notice  posted  at  the  Railroad  Warehouse  in 
said  town,  and  upon  such  sale  shall  execute  title  to  the  pur- 
chaser, and  out  of  the  proceeds  of  sile  pay  the  expenses  of 
sale,  including  five  per  cent,  commi.-sions  to  said  commis- 
sioners, and  the  said  two  hundred  and  seventy-five  dollars 
to  said  John  R  Knight,  and  the  balance  then  remaining, to 
the  said  Richard  Holden,  Sr. 

4.  If,  upon  tender  of  said  two  hundred  and  seventy-five 
dollars  bv  said  Richard  Holden,  Sr.,  to  said  John  R.  Knight, 
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the  said  John  R.  Knight  shall  fail  to  execute  and  deliver 
the  quit-claim  before  mentioned,  then  the  said  commission- 
ers shall  sell  said  lot  of  land  in  manner  as  aforesaid,  and 
out  of  the  proceeds  of  sale  shall  pay  the  said  John  R. 
Knight  said  sum  of  two  hundred  and  seventy-tive  dollars, 
less  the  expenses  of  sale  and  commissions  as  aforesaid, 
which  shall  be  paid  out  of  said  two  hundred  and  seventy- 
five  dollars,  and  the  balance  of  the  proceeds  shall  be  paid 
to  the  said  Richard  Holden,  Sr. 

That  the  acion  pending  in  the  Superior  Court  of  Frank- 
lin County,  wherein  said  John  R.  Knight  is  plaintiff  and 
said  Richard  Holden,  Sr.,  is  defendant,  shall  abate,  each 
party  to  pay  his  own  cost.     This  20th  day  of  August,  1885.'*^ 

In  pursuance  of  the  award,  the  land  was,  after  adver- 
tisement, put  up  and  sold  by  the  commissioners  to  the  plain- 
tiff at  the  price  of  two  hundred  and  seventy-five  dollars, 
and  their  deed  made  to  him  therefor.  The  present  action 
is  to  recover  compensation  for  trespasses  committed  on  the 
land,  to  have  title  declared  to  be  in  the  plaintiff,  and  for  a 
perpetual  injunction  against  the  committing  of  further 
waste,  for  which,  by  reason  of  defendant's  alleged  insolvency, 
no  redress  could  be  obtained.  Upon  the  trial,  the  Court 
rendered  the  following  judgment: 

1.  That  the  award  of  C.  M.  Busbee,  in  so  far  as  it  pro- 
vides for  the  sale  of  the  land  described  in  the  complaint, 
and  the  sale  of  said  land,  and  the  deed  made  by  the  com- 
missioners in  pursuance  of  said  sale,  be  and  is  hereby  set 
aside 

2.  That  the  plaintiff  hold  the  said  land  charged  with  the 
sum  of  two  hundred  and  seventy-five  dollars. 

3.  That  the  defendant  shall  have  ninety  daj's  in  which 
to  pay  said  sum,  and  upon  its  payment  the  plaintiff  is 
directed  to  make  title  to  the  defendant  for  said  land,  and 
to  deliver  possession  thereof  to  the  defendant. 
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4  That  upon  the  default  of  the  defendant  to  pay  the  said 
sum  within  the  said  time,  then  C.  M.  Cook  and  J.  W.  Hinsdale 
are  appointed  commissioners,  and  directed  to  sell  the  said 
land  in  Youngsville  for  cash,  after  thirty  days'  advertise- 
ment at  the  court-house  and  four  other  public  places  in 
Franklin  county,  and  out  of  the  i)roceeds  to  pay  to  the  said 
plaintiff  the  sum  hereinbefore  adjudged  to  be  due  to  him, 
and  the  balance  to  pay  to  the  defendant,  after  retaining 
cost  of  sale,  including  a  commission  of  five  per  cent,  to 
each. 

5.  That  the  plaintiff  recover  against  the  defendant  the 
costs  of  this  action. 

The  defendant  at  the  trial  admitted  the  legal  title  to  the 
locus  in.  quo  to  be  in  the  plaintiff,  and  set  up  an  equitable 
title  in  himself,  insisting  that  the  award  of  the  arbitrator  is 
void,  and  that  it  certainly  is  void,  in  so  far  as  it  provides  for 
the  sale  of  the  land. 

The  action  was  tried  before  his  Honor  upon  the  pleadings, 
upon  the  suggestion  that,  if  he  should  sustain  the  award,  it 
would  not  be  necessary  to  go  any  further  in  the  trial  of  the 
case. 

His  Honor  held  that  the  award  was  void,  in  so  far  as  it 
provided  for  a  sale  of  the  land,  and  set  it  aside  to  that 
extent;  and,  also,  held  that  the  defendant  must  pay  all  the 
costs,  though  his  Honor  sustained-  :he  defendant  in  his 
equitable  defence,  and  held  that  the  plaintiff  could  not 
recover  upon  his  legal  title,  but  that  he  held  the  land  in  trust 
for  the  defendant  to  secure  the  amount  of  the  award  and 
costs  ($275)  due  to  him,  and  ordered  a  judgment  accordingly, 
and  all  costs. 

From  this  judgment  the  defendant  appealed. 

Messrs.  C  M.  Cooke  and  K  Y.  Gully,  for  the  plaintiff. 
Mr.  J.  W.  Hinsdale,  for  the  defendant. 
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Smith,  C.  J.  (after  stating  the  case).  The  suflBciency  of 
the  terms  of  the  submission  to  sustain  fo  much  of  the  award 
as  authorizes  and  directs  a  sale  of  the  land  upon  the  orc*ur- 
ring  contingency,  adversely  decided  by  the  Judge,  is  not 
before  us,  as  the  ydaintiff,  acquiescing  therein,  does  not 
appe»l;  and  it  is  plain  that  the  excess  of  ihe  arbitrator, 
being  severable  from  the  rest  of  his  award,  does  not  invali- 
dat  what  is  done  within  the  terms  of  the  reference.  Gi'ijfin 
V.  Hadleyj  8  Jt»nes,  82,  citing  Cowan  v.  McScdij,  10  Iredell,  5. 

It  is  insisted  by  the  appellant  that  the  award  is  inoperative 
and  void,  because  it  does  not  dispose  of  the  question  of  tiile 
and  right  of  possession.  We  do  not  concur  in  this  view  of 
the  award.  The  title,  if  not  in  direct  terms,  by  clear  and 
irresistible  implication,  is  declared  to  be  in  the  I'laintiff,  and 
this  was  admitted  at  the  trial.  At  the  same  time,  the  land 
is  declared  to  be  charged  with  the  sum  of  two  hundred  and 
seventy-five  dollars  due  to  the  defendant.  Possession  follows 
title,  and  is  drawn  to  it — nothirg  else  appearing  to  tlie  con- 
trary—and so  the  award,  in  legal  effect,  in  determining  the 
one,  determines  the  other.  Hence  the  necessity  of  the  sale 
to  discharge  the  attaching  incum^ -ranee.  The  award,  then, 
does  pass  upon  both  inquiries  as  fully  as  if  expressed  in 
more  particular  terms. 

The  last  objection  is  to  the  judgment  taxing  the  appellant 
with  the  cost  of  the  action.  In  this  w^e  find,  also,  no  error. 
The  defendant  resists  the  award  as  ineffectual  in  toto,  and, 
in  tliis,  is  overruled,  and  the  same  relief  ^iven  as  was 
attempted  to  be  given  by  the  arbitrator,  so  that  the  present 
action  was  necessary  to  secure  the  fruits  of  the  award,  and 
the  general  rule  prevails  which  taxes  the  unsuccessful  party 
with  the  costs  of  the  action.  % 

The  case  relied  on  to  sustain  the  contention  of  the  appel- 
lant (Fe«toZ  V.  Sloan,  83  N.  C,  555)  is  not  in  point.  There, 
the  defence  was  a  trust  to  redeem  the  land,  whose  possession 
was  sought  to  be  recovered  in  the  suit,  and  most  of  the  costs 
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were  incurred  in  determining  this  controversy,  in  which  the 
defendant  previiiled.  As,  under  a  divided  s\>tem,  this  relief 
against  an  action  of  the  legal  owner  to  recover  liis  land 
woukl  have  to  be  suught  in  a  Court  of  Equity,  the  cost  of 
which  would  fall  upon  him,  so  he  must  be  charged  when 
the  same  result  is  reached  in  an  equitable  defence  relied  on 
in  the  single  action  which  now  admits  it.  Here,  the  defence 
is,  that  :hi'  award  is  invalid,  and  the  delendanc  fails  in  his 
resistiune  to  its  enforcement,  and,  of  course,  ought  to  pay 
the  coMs  his  conduct  has  rendered  necessary. 

There  is  no  error.  Affirmed. 


McG.  MOBLEY  v.  E.  W.  GRIFFIN  and  D.  T.  WATERS. 

Pleading — Adioii  to  Recovtr  Land — Homestead — Sale,  Exeoi- 

tioii — Eviden  ce. 

1.  Under  a  general  denial  in  the  present  system  of  pleading,  as  under 

the  general  issue  in  the  former  practice,  in  an  action  to  recover 
possession  of  land,  any  conveyance  produced  by  the  plaintiff  as  a 
link  in  his  chain  of  title  may  be  attacked  by  showing  its  invalidity 
to  pass  title. 

2.  Where  the  plaintiff  in  an  action  to  recover  Und  deduces  his  title 

through  execution  sale,  the  burden  is  on  the  defendant  to  show 
thacnohomesttad  had  been  allotted  to  the  execution  debtor  before 
sale  :  but  where  that  fact  appears,  whether  by  the  admission  of  ibe 
parties  or  by  evidence  proceeding  from  either  of  them,  it  will  pre- 
vent a  recovi.Ty  although  not  specially  pleaded. 

3.  The  several  methods  of  establishing  &  prima  facie  case,  in  actions  to 

recover  land,  pointed  out  by  Avery,  J. 

This  was  a  civil  action,  for  the  recovery  of  land,  tried 
before  Connor,  J.,  at  the  March  Term,  1889,  of  the  Superior 
Court  of  Martin  County. 
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The  plaintiff  claimed  title  to  a  tract  of  land  described  in 
the  complaint,  and  alleged  that  the  defendant  was  in  the 
wrongful  possession  thereof. 

The  defendant  Griffin  disclaimed  title,  but  the  defendant 
Waters  denied  the  plaintiff's  title  to  the  land  and  the  wrong- 
ful possession  thereof. 

The  plaintiff,  for  the  purpose  of  showing  title  in  himself, 
introduced — 

1.  The  will  of  Martin  (Jriffin,  dated  April  1,  1796,  duly 
admitted  to  probate. 

2.  The  will  of  Edward  Griffin,  dated  October  18, 1843, 
admitted  to  probate  at  the  July  Term,  1857,  of  the  Court  of 
Pleas  and  Quarter  Sessions  of  Martin  County,  devising  the 
land  in  controversy  to  Ely  H.  Brewer ;  and  then  proved  the 
death  of  Ely  H.  Brewer,  and  that  Mary  Brewer  was  his  sole 
heir  at  law,  and  as  such  entered  into  the  possession  of  the 
land. 

The  plaintiff  next  introduced  a  judgment  in  the  Superior 
Court  of  Martin  Ck)unty,  dated  December  11,  1878,  for  the 
sum  of  thirlv  dollars  and  ten  cents,  with  interest  thereon 
from  the  28th  day  of  September,  1878,  and  costs,  in  an  action 
wherein  McG  Mobley,  the  present  plaintiff,  was  plaintiff,  and 
the  said  Mary  Brewer  was  defendant,  and  an  execution 
issued  on  said  judgment  December  26,  1878,  to  the  Sheriff 
of  Martin  County,  which  was  returned  with  the  following 
endorsement : 

"Levied  this  execution  on  Mary  Brewer's  (now  Mary 
Ten*y)  interest  in  the  tract  of  land  whereon  she  now  lives, 
adjoining  the  lands  of  H.  C.  Hardison  and  others,  contain- 
iDg  one  hundred  and  twenty-four  acres,  more  or  less. 

"December  31, 1878." 

"  I  duly  advertised  the  land  levied  on,  according  to  law, 
Mid  sold  the  same  for  cash,  before  the  court-house  door  in 
104—8 
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the  town  of  Williaraston,  on  the  3d  day  of  February,  1879, 
when  and  where  McG.  Moble}^  became  the  last  and  highest 
bidder  in  the  sum  of  thirty-six  dollars.  After  deducting 
the  Court  costs  and  my  commissions,  I  apply  to  this  execu- 
tion thirty  dolhirs  and  ten  cents,  which  satisfies  the  same, 
and  there  is  still  in  m)'  hands  the  sum  of  forty  cents. 
"  This  the  3d  day  of  February,  1879. 

"  W.  J.  Hardison,  ShMffr 

And  then  showed,  in  evidence,  a  deed  from  W.  J.  Hardi- 
son, Sheriff,  to  himself,  dated  February  3,  1879,  and  duly 
recorded. 

It  was  in  evidence,  and  admitted  to  be  true,  that  the  said 
Mary  Brewer,  who  had,  after  the  judgment,  intermarried 
with  one  George  Terry,  had  at  tbe  time  of  the  levy  and  sale 
no  other  property  ;  that  she  removed  to  the  county  of  Wash- 
ington, and  died,  since  the  institution  of  this  action. 

The  defendant  demurred  to  the  evidence,  and  contended 
that  the  plaintiff  could  not  recover,  for  that  no  homestead 
had  been  allotted  to  the  defendant  in  the  execution,  and 
that  the  sale  by  the  Sheriff  was  void  and  passed  no  title  to 
the  plaintiff  to  said  land. 

Upon  an  intimation  by  the  Court  that  the  sale  was  void 
for  the  reason  assigned,  and  that,  therefore,  the  plaintiff  could 
not  recover,  he  submitted  to  a  non-suit  and  appealed. 

Mr,  J.  E.  Moore,  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Avery,  J.  (after  stating  the  facts).  The  general  rule  iS) 
that  the  burden  is  on  the  plaintiff,  in  the  trial  of  actions  for 
the  possession  of  land,  as  in  the  old  action  of  ejectment,  to 
either  prove  a  title  good  against  the  whole  world,  or  good 
against  the  defendant  by  estoppel.  Taylor  v.  Gooch,  3  Jones, 
467;  Kitchm  v.  Wilsm,  80  N.  C,  191. 
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The  plaintiff  may  safely  rest  his  case  upon  showing  such 
fects  and  such  evidences  of  title  as  would  establish  his  right 
to  recover,  if  no  further  testimony  were  offered.  This  prima 
facie  showing  of  title  may  be  made  by  either  ot  several 
methods.  Waif  &  Sedgwick  on  Trial  of  Title  to  Land,  §801 ; 
Qmwdl  V.  Maun,  100  N.  C,  234;  M alone  Real  Property 
Trials,  83. 

1.  He  may  offer  a  connected  chain  of  tide,  or  a  grant 
direct  from  the  State  to  himself. 

2.  Without  exhibiting  any  grant  from  the  State,  he  may 
show  open,  notorious,  continuous  adverse  and  unequivocal 
possession  of  the  land  in  controversy,  uuder  color  of  title  in 
himself  and  those  under  whom  he  claims,  for  twenty-one 
years  before  the  action  was  brought.  Graham  v.  Houston,  4 
Dev.,  232;  Christenbury  v.  King,  85  N.  C,  229;  Osborne  v. 
Johnston,  65  N.  C,  22. 

3.  He  may  show  title  out  of  the  State  by  off^eriug  a  grant 
to  a  stranger,  without  connecting  himself  wath  it,  and  then 
offer  proof  of  open,  notorious,  continuous  adverse  possession, 
under  color  of  title  in  himself,  and  those  under  whom  he 
claims,  for  seven  years  before  the  action  was  brought.  Blair 
V.  MUler,  2  Dev.,  407 ;  Chrisenbury  v.  King,  supra ;  Isler  v. 
Dewey,  84  N.  C,  345. 

4.  He  may  show,  as  against  the  State,  possession,  under 
known  and  visible  boundaries,  for  thirty  years,  or,  as  against 
individuals,  for  twenty  years,  before  tlie  action  was  brought. 
Sections  139  and  144,  Code  of  North  Carolina. 

5.  Hfe  can  prove  title  by  estoppel,'as  by  showing  that  the 
defendant  was  his  tenant,  or  derived  his  title  through  his 
tenant,  when  the  action  was  brought.  Code,  §  147;  Conwell 
T.  Mann,  supra;  Melvin  v.  Waddell,  75  N.  C,  361. 

6.  He  may  connect  the  defendant  with  a  common  source 
of  title,  and  show  in  himself  a  better  title  from  that  source. 
Whmenhuvd  v.  Jones,  78  N.  C,  361 ;  Love  v.  Gates,  4  Dev.  & 
Bat.,  363;  Spivey  v.  Jmes,  82  N.  C,  179. 
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While  the  plaintiflP  in  this  actk)n  did  not  introduce  a  grant 
from  the  State,  he  offered  a  chain  of  title  connecting  himself 
with  the  will  of  Edmund  GriflBn,  dated  April  1, 1796,  and 
we  infer,  both  from  the  record  and  the  argument  in  this 
Court,  that  possession  for  twenty-one  years,  under  this  title, 
by  Mary  Brewer  and  those  under  whom  she  claims,  was 
shown  or  admitted  in  the  Court  below.  But,  after  making 
this  admission,  the  defendant  demurred  ore  temtA  to  the  testi- 
mony, for  that  it  had  also  been  proven  on  the  part  of  the 
plaintiff  that  the  homestead  of  Mary  Brewer,  the  defendant 
in  the  execution  under  which  plaintiff  bought  at  Sheriff's 
sale,  owned  no  other  land  at  the  time  of  the  sale,  and  the 
land  in  controversy  was  sold  as  her  property,  without  allotr 
ting  her  homestead,  wherefore  the  Sheriff's  deed  was  void. 

If  the  plaintiff  had  offered,  in  connection  with  his  other 
evidence  tending  to  show  title,  the  Sheriff's  deed,  with  judg- 
ment, execution  and  proceeding  by  virtue  of  it,  simply,  but. 
no  testimony  tending  to  show  that  a  homestead  had  or  had 
not  been  allotted  to  Mary  Brewer,  he  would  have  made  a 
prima  facie  case,  upon  which  the  defendant  could  not  have 
asked  for  judgment  of  non-suit. 

Counsel  for  plaintiff'  contended,  on  the  argument  in  this 
Court,  that  the  defendant  could  not  object  to  the  validity  of 
the  Sheriff's  deed,  unless  he  had  specially  set  up  in  his 
answer  that  it  was  void  for  the  reason  assigned. 

Both  under  The  Code  pleadings  and  the  more  formal  rules 
applicable  in  the  trial  of  ejectment,  it  is  competent,  under  a 
general  denial  or  the  general  issue,  to  show  that  any  deed 
offered  by  a  party  as  evidence  of  title  is  void,  for  the  reason 
that  it  was  executed  in  the  face  of  a  statute  prohibiting  its 
execution,  or  by  reason  of  a  want  of  capacity  in  the  grantor, 
or  for  fraud  in  the  factum,  as  where  the  deed  was  executed 
by  one,  at  the  time,  too  drunk  to  know  what  he  wa*-  doing, 
or  by  an  ignorant  man,  who  could  not  read,  and  to  whom 
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the  deed  was  fraudulently  misrecited.  Nichols  v.  HolmeSy 
1  Jones,  360;  Perry  v.  Fleming,  2  Car.  L.  R.,  458,  344;  Sui- 
Ues  T.  Hay,  H  Ired.  Eq.,  124. 

In  the  case  oi  Jones  v.  Cohen,  82  N.  C,  75,  Chief  Justice 
Smith  lays  down  the  rule  as  follows:  "In  ejectment,  any 
deed,  produced  as  a  link  in  the  chain  of  title,  may  be 
attacked  and  invalidated  by  showing  incapacity  in  the 
maker,  and  this  without  any  record  specification  of  the 
nature  of  the  obligation."  Indeed,  in  all  controversies  as  to 
title,  evidence  impeaching  an  alleged  title  deed  is  always  as 
competent  as  that  sustaining  it.  Clayton  v.  Rose,  87  N.  C, 
106;  Freeman  v.  Sprague,  82  N.  C,  306. 

The  case  of  Wilson  v.  Taylor,  98  N.  C,  275,  was  cited  and 
relied  upon  to  sustain  the  view  advanced  by  the  appellant. 
In  that  case,  however,  there  was  no  evidence  offered  to  show 
whether  a  homestead  had  been  allotted  or  not,  and,  after  the 
close  of  the  evidence,  the  defendant  contended  that  the  bur- 
den was  on  the  pLiintiff  to  show,  affirmatively,  that  the 
homestead  of  the  debtor  was  laid  off  in  land  other  than  that 
sold,  and  thus  establish  the  validity  of  his  deed.  In  hold- 
ing with  the  Judge  below,  that  the  plaintiff  was  not  required 
to  make  such  proof  as  a  part  of  his  prima  facie  case,  this 
Court  sustained  the  rule  already  announced.  The  question 
of  the  competency  of  testimony  impeaching  the  deed,  in  the 
absence  of  a  special  plea  in  the  answer,  was  not  raised, 
because  no  such  evidence  was,  in  fact,  given  or  offered. 

In  ilcCracken  v.  Adler,  98  N.  C,  400,  it  was  admitted,  as 
in  the  case  at  bar,  that  no  homestead  had  been  allotted  to 
the  defendant  Jn  execution,  and  the  Cojurt  held  that  the 
Sheriff's  deed  to  the  purchaser  at  the  execution  sale  was  void 
as  against  a  defendant  who  had  set  up  in  his  answer  only  a 
general  denial  of  the  plaintifl's  title.     There  was  no  error. 

Let  this  opinion  be  certified,  to  the  end  that  judgment  may 
be  entered  accordingly. 

Affirmed. 


118  IN  THE  SUPREME  COURT. 


BURWELL  V,   SNEED. 


ARMISTEAD  BURWELL  et  al.  v.  W.  M.  SNEED  et  al. 

Cart-way — Evidence  —  Opinion — Maps. 

1.  Maps  which  are  not  public  maps,  or  not  male  in  pursuance  of  any 

order  in  a  cause,  are  not  |)er  ae  evidence  of  the  facts  which  they 
represent.  Under  proper  circumstances,  their  use  may  be  permit- 
ted to  aid  a  witness  in  explaining  his  testimony. 

2.  Upon  the  trial  of  an  issue  whether  a  proposed  cart- way  was  necessary 

and  reasonable,  the  opinions  of  witnesses  are  not  competent,  the 
question  not  being  one  of  science,  peculiar  skill  or  professional 
knowledge. 

3.  The  fact  that  there  is  no  public  road  leading  to  the  premises  upon 

which  a  petitioner  for  a  cart- way  resides,  and  chat  such  way  will 
be  more  convenient  to  him,  will  not  warrant  its  establishment; 
it  must  be  made  to  appear  further  that  petitioner  has  no  other 
way  of  egress  and  ingress,  and  that  it  is  necessary,  reasonable 
and  just. 

This  was  an  issue,  made  upon  a  petition  for  a  cart-way, 
tried  upon  appeal,  before  Armjield^  J.,  at  May  Terra,  1889, 
of  Vance  Superior  Court. 

It  appears  that  the  principal  petitioner  is  the  owner  of  a 
tract  of  land  embracing  148  acres,  and  an  additional  adjoin- 
ing tract  of  eight  acres,  on  which  is  situate  a  grist-mill ;  and 
that  Corbin  Burwell,  who  joins  in  the  petition,  is  a  tenant 
of  the  principal  petitioner  and  cultivates  three  or  four  acres 
of  the  smaller  tract.  A  public  road  passes  by,  and  there  is 
out-let  to  it  from  the  larger  tract  mentioned,  but  no  public 
road  touches,  passes  through,  or  leads  from  the  smaller  tract 

The  petitioners,  alleging  the  material  facts,  pray  that  a 
cart-way  be  kept  open  across  the  lands  of  the  defendants, 
leadinir  from  tlio  smaller  tract  to  the  Townesville  road, 
which  is  ii  public  road.  The  defendants  made  opposition  to 
the  petition,  alleging  that  the  petitioners  had  sufficient  out- 
let, and  that  the  cart-way  prayed  for  was  not  **  necessary, 
reasonable  and  just,"  &c.     Issues  of  fact  were  raised. 
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"  On  the  trial  in  the  Superior  Court,  the  plaintiffs  oflFered 
to  introduce  a  map  of  the  lands  of  Burwell,  made  by  the 
surveyor  appointed  by  the  Court  of  Mecklenburg  County, 
Virginia,  to  survey  said  land  for  partition,  upon  which  was 
shown  the  various  roads  alluded  to.  Defendants  objected  ; 
objection  sustained ;  plaintiffs  excepted. 

"  They  also,  proposed  to  ask  witness  if,  in  his  opinion,  it 
would  be  necessary,  reasonable  aud  just  to  plaintiffs  to  have 
the  road  opened  as  prayed  for.  Defendants  objected  ;  objec- 
tion sustained  ;  plaintiffs  excepted. 

"Tliere  was  evidence  tending  to  prove  that  the  tenant 
petitioner  had  a  way  by  which  he  could  reach  a  public  road 
over  the  principal  tract  mentioned,  but  it  was  not  a  very 
good  one,  was  longer  and  less  convenient,  especially  to 
patrons  of  the  grist-mill  situate  on  the  smaller  tract." 

The  jury  found  by  the  verdict,  that  "  there  was  no  public 
road  leading  to  the  land  (the  smaller  tract),  and  that  it  was 
not  necessary,  reasonable  and  just  that  the  cart-way  should 
be  laid  out  over  the  lands  of  the  defendants." 

Upon  the  conclusion  of  the  testimony,  the  plaintiffs 
requested  his  Honor  to  charge  the  jury  that,  taking  all  the 
evidence  together,  the  defendants  had  shown  no  sufficient 
reason  why  the  cart-way  should  not  be  granted,  which 
request  his  Honor  <leclined. 

Plaintiffs  then  asked  his  Honor  to  charge  the  jury  that, 
taking  the  testimony  altogether,  they  had  sh^wn  the  cart- 
way was  necessary,  reasonable  and  just,  and  they  should  find 
the  second  issue  in  favor  of  the  plaintiffs.  His  Honor 
declined  to  charge  as  requested. 

To  the  refusal  of  which  prayer,  plaintiffs  excepted. 

"The  plaintiffs  moved  for  judgment  upon  the  verdict, 
upon  the  ground  that  the  first  issue  having  been  found  in 
their  favor,  that  there  was  no  sufficient  testimony  to  warrant 
the  jury  in  finding  the  second  issue  in  favor  of  defendants. 
Motion  overruled  ;  plaintiffs  excepted." 
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"  Plaintiffs  then  moved  for  a  new  trial,  upon  the  ground 
of  error  in  excluding  testimony  offered  by  them  and  admit- 
ting incompetent  testimony  in  favor  of  defendants,  and  in 
refusing  to  give  instructions  prayed  for,  and  in  giving  those 
in  the  charge  of  his  Honor.  Motion  overruled  ;  plaintiJb 
excepted." 

The  Court  gave  judgment  for  the  defendants,  and  the 
plaintiffs  appealed. 


Messrs,  A.  W.  Graham  &  R.  W.  Wiiislony  for  the  plaintiflb. 
Mr.  A.  C.  Zollicoffer,  for  the  defendants. 

Merrimon,  J.  (after  stating  the  case).  The  first  and 
second  exceptions  cannot  be  sustained.  The  map  was 
offered  in  evidence  to  prove  the  existence  and  location  of 
certain  alleged  roads  designated  on  it  by  appropriate  indicia. 
It  was  not  a  public  map,  nor  was  it  made  in  pursuance  of 
an  order  of  survey  made  in  this  case,  nor  was  it  to  be  used, 
so  far  as  appears,  simply  to  help  a  witness  testifying  to 
explain  his  testimony  to  the  Court  and  jury.  It  had  no 
sanction  or  quality  that  made  it  of  itself  evidence.  JoMi 
v.  HugginSf  1  Dev.,  223 ;  Dohsou  v.  Whisenhant,  101  N.  C, 
645. 

The  inquiry  before  the  Court  did  not  involve  any  ques- 
tion of  science,  peculiar  skill,  or  professional  knowledge. 
Whether  it  is  necessary,  reasonable  and  just  that  a  par- 
ticular cart-way  shall  be  allowed,  involves  facts  plain  and 
simple  in  their  nature  and  application,  that  ordinary  jury- 
men readily  understand  and  appreciate.  In  such  cases  and 
matters,  witnesses  must  testify  as  to  facts;  their  opinions 
are  not  required  nor  allowed.  Bailey  v.  Pool.,13  Ired.,  404; 
DeBerry  v.  The  Railroad  Co.,  100  N.  C,  310. 

The  Court  properly  declined  to  give  the  jury  the  special 
instructions  asked  for,  because  there  was  evidence  before 
them  tending  to  prove  that  the  cart-way  was  not  necessary; 
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that  the  petitioner,  the  owner  of  the  land,  had  placed  his 
co-petitioner  and  tenant  on  a  part  of  the  smaller  tract  of 
land  with  the  view  to  enable  him  to  obtain  the  cart  way  for 
his  own  convenience,  and  that  he  and  his  tenants  had  an 
outlet,  more  than  one,  to  a  public  road,  though  by  a 
longer^  rougher  and  not  so  convenient  a  route  as  that  pro- 
posed, and  it  was  for  the  jury  to  determine  the  weight  of 
this  evidence,  under  proper  instructions  from  the  Court. 
There  was  much  evidence,  more  or  less  conflicting  as  to  the 
necessity  for  the  cart-way,  as  contemplated  and  allowed  by 
the  statute.    ( The  Code  §  2056). 

The  plaintiff  seems  to  have  thought  that,  inasmuch  as  the 
jury  found  by  their  verdict  that  there  was  no  public  road 
leading  to  the  smaller  tract  of  land,  on  which  the  tenant 
resided,  they  should  have  found  further,  as  a  consequence, 
that  the  proposed  cart- way  was  "necessary,  reasonable  and 
just,"  This  is  a  misapprehension  of  the  law  applicable. 
The  petitioner  is  not  entitled  to  have  a  cart-way  simply 
upon  the  ground  that  no  public  road  leads  to  his  land,  or 
because  it  will  be  more  convenient  for  him  to  have  it;  it 
must  appear,  further,  that  it  is  "  necessary,  reasonable  and 
just"  that  he  shall  have  it;  that  he  resides  on  the  land  and 
has  no  way  to  get  to  and  from  a  public  road  witliout  it. 
Lea  V.  Johnston,  9  Ired,  15;  Caroon  v.  Doxey,  3  Jones,  23; 
Bwrgwyn  v.  Lockhart,  1  Winst.,  269;  ^State  v.  Purify,  86  N.  C, 
681;  Warlick  v.  Lowman,  103  N.  C,  122. 

As  we  have  seen,  there  was  evidence  from  which  the  jury 
might  have  found,  as  they  did,  that  the  cart-way  was  not 
necessary,  that  really  the  owner  of  the  land,  and  not  the 
tenant,  wanted  it,  and  that  he  had  an  outlet  directly  from 
his  land  to  a  public  road.  It  was  the  province  of  the  jury, 
under  proper  instructions  from  the  Court,  to  so  find,  or  to 
find  otherwise  from  the  evidence  submitted  to  them. 

The  plaintiff  further  excepted,  generally,  that  the  Court 
admitted  incompetent  evidence  in  favor  of  the  defendant, 
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and  in  the  instructions  it  gave  the  jury,  but  no  error  is 
specified  in  terms  or  by  reasonable  implication.  Such 
exception  is  so  uncertain  and  indefinite  that  it  must  go  for 
naught.  McDonald  v.  Carson^  94  N.  C,  497;  Hammond  v. 
ScUff,  100  N.  C,  161 ;  Duxjger  v.  McKesson,  100  N.  C,  1 ;  L^ 
V.  Lytic,  94  N.  C,  522;  Pleasants  v.  Railroad^  95  N.  C,  195. 

Affirmed. 


JOHN  W.  ALDRIDGE  v.  JAMES  H.  LOFTIN. 

•     Execution — Claim  and  Ddive^y, 

1.  The  Clerk  of  the  Superior  Court  has  power  to  recall  an  execation 

improperly  issued. 

2.  A  levy  by  the  Sheriff  on  goods,  when  he  allows  them  to  remain  in 

the  hands  of  the  debtor,  or  when  the  debtor  regains  possession 
after  seizure,  against  the  will  of  the  Sheriff,  is  not  a  satisfaction 
of  the  execution.  A  levy  is  only  held  to  be  a  constructive  pay- 
ment to  prevent  a  wrong. 

3.  Where,  in  claim  and  delivery,  the  plaintiff  takes  possession  of  the 

property,  and  a  judgment  is  entered,  by  consent,  that  he  is  entitled 
to  the  possession,  and  the  defendant,  by  some  means,  subee- 
quently  gets  possession  of  the  property,  the  plaintiff  id  entitled  to 
an  execution  to  retake  it. 

Motion,  before  the  Clerk  of  the  Superior  Court  of  Lenoib 
County  to  recall  an  execution,  heard  on  appeal  by  BoyHn^J-i 
at  Chambers,  on  12th  day  of  December,  1888. 

A  civil  action  was  brought  for  the  recovery  of  a  horse, 
or  his  value,  in  the  Superior  Court  of  Lenoir  County,  and  at 
February  Term,  1888,  the  following  judgment  was  entered: 
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"This  cause,  coming  on  to  be  heard,  and  it  appearing  to 
the  Court  that  the  facts  in  the  plaintiff's  complaint  are  admit- 
ted by  the  defendant  to  be  true :  Now,  therefore,  it  is  ordered 
and  adjudged,  that  the  plaintiff  recover  of  the  defendant 
the  horse  described  in  the  complaint  of  this  cause,  and  costs 

of  this  action. 

"Jas.  E.   Shepherd, 

"  Judge,  S.  C, 

The  Sheriff  had  seized  the  horse  and  turned  him  over  to 
the  plaintiff,  on  his  filing  the  usual  bond  prescribed  for  the 
ancillary  proceeding  of  claim  and  delivery.  It  did  not 
appear  that  the  defendant  had  filed  any  bond  or  gotten  pos- 
session of  the  horse  again. 

On  the  judgment  given  in  February,  no  execution  was 
issued  by  the  Clerk  till  on  December  11, 1888. 

On  the  same  day,  December  11, 1888,  the  defendant,  through 
his  counsel,  Messrs.  Loftin  &  Rountree,  made  an  application 
to  the  Clerk  by  motion  for  an  order  on  the  plaintiff  to  show 
cause,  at  a  subsequent  time,  why  the  said  execution  should 
not  be  recalled  and  set  aside. 

The  Clerk  granted  the  application,  and  issued  an  order  to 
the  plaintiff  to  show  cause  on  the  following  day,  to-wit,  on 
the  12th  day  of  December,  1888,  why  said  execution  should 
not  be  recalled  and  set  aside,  which  order  was  served  on  N. 
J.  Rouse,  Esq.,  counsel  for  plaintiff. 

On  the  following  day,  at  the  time  appointed,  came  the 
defendant,  through  his  counsel,  Messrs.  lioflin  and  Rountree, 
and  made  their  motion  to  set  aside  the  said  execution  as 
above  set  forth,  which  motion  was  resisted  by  the  plaintiff 
through  his  counsel,  N.  J.  Rouse,  Esq. 

The  defendant  contended  that  it  appeared  from  the  record 
and  papers  in  this  cause,  that  the  horse  sued  for,  and  for 
which  this  execution  was  issued,  was  delivered  to  the  plain- 
tiff by  the  Sheriff  under  claim  and  delivery  proceedings  in 
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this  cause ;  that  the  defendant  did  not  replevy  the  hoTae, 
and  that  the  horse  was  in  the  possession  of  the  plaintiff  «i 
the  time  the  judgment  was  rendered,  and  that  that  operated 
to  satisfy  the  judgment,  and  that  no  further  execution  could 
be  issued  on  that  judgment. 

This  contention  was  resisted  by  the  [)lciintiff,  who  con- 
tended that  it  did  not  appear  from  the  papers  in  the  cause 
and  the  record  that  the  judgment  was  satisfied. 

The  motion  was  heard  solely  upon  the  papers  and  the 
record  in  the  case. 

After  hearing  argument,  by  counsel  for  both  parties,  and 
considering  the  matter,  the  motion  of  the  defendant  to  set 
aside  the  execution  was  denied.  From  which  judgment 
defendant  appealed  to  the  Judge  of  the  District. 

His  Honor  Judge  Boykin  made  the  following  order,  when 
the  case  came  before  him  upon  appeal  from  the  ruHngof 
the  Clerk : 

"  At  Chambers — In  Clinton,  North  Carolina.  Upon  con- 
sidering the  foregoing  case  on  appeal,  it  is  adjudged  that 
there  is  error  in  judgment  of  the  Clerk.  Said  judgment  is 
therefore  reversed.  Let  writ  of  restitution  be  issued  by  said 
Clerk.  The  plaintiff  may  have  judgment  for  costs  against 
the  defendant." 

In  this  action,  the  Judge  having  transmitted  his  decision, 
reversing  the  judgment  of  the  Clerk,  herein  rendered  on 
December  12,  1888,  the  parties,  by  their  attorneys,  appear 
before  me  this  day.  The  plaintiff  appealed  from  the  said 
judgment  rendered  by  the  Judge  to  the  Supreme  Court. 

Mr.  N.  J,  liovse^  for  the  plaintiff. 

M.  George  RountreCj  for  the  defendant. 

Avery,  J.  (after  stating  the  facts).  The  Clerk  of  the 
Superior  Court  has  the  power  to  recall  an  execution  improvi- 
dently  and  improperly  issued.     Did  the  execution  in  this 
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fall  within  that  description  ?  The  plaintiff,  in  addition 
to  the  ancillary  proceeding,  filed  a  verified  complaint,  alleg- 
ing in  substance  that  he  was  the  owner  of  the  horse  in  con- 
troversy, and  that  it  was  unjustly  detained  by  the  defend- 
ant to  plaintiff's  damage.  When  the  case  was  called  for 
trial,  at  February  Term,  1888,  the  defendant  having  filed 
no  answer,  admitted  through  counsel  the  facts  alleged  in  the 
complaint,  and  thereupon  the  Court  gave  judgment  for  the 
borse  and  for  costs,  but  no  alternative  judgment  for  its 
value. 

Although  it  appears  that  the  seizure  had  been  made  by 
the  Sheriff,  by  virtue  of  the  order  of  the  Clerk  after  the  suit 
was  brought  and  the  horse  was  turned  over  to  the  plaintiff, 
it  is  an  admitted  fact  that,  when  execution,  for  the  first  time, 
was  issued  on  the  judgment,  on  December  11,  1888,  the 
Sheriff  found  the  horse  in  the  hands  of  the  defendant. 
How  or  when  he  passed  into  his  possession,  uj;)on  the  facts 
legitimately  before  this  Court  we  are  left  to  conjecture.  A 
judgment  for  a  horse,  and  costs,  upon  a  com[)Iaint  alleging 
ownership  and  unlawful  detention  by  defendant,  which  is 
unanswered,  and  admitted,  affirmatively,  to  be  true,  is  such 
a  judgment  as  the  Court  had  power  to  render,  and  is  not 
erroneous  or  irregular,  because  it  appeared  that  the  horse 
was  seized  and  delivered  by  the  Sheriff  to  the  plaintiff  by 
virtue  of  an  order  of  the  Clerk  made  in  the  ancillary  pro- 
ceeding. Upon  such  a  record,  it  may  be  assumed  that,  for 
some  reason  satisfactory  to  the  parties,  no  objection  was 
made  to  the  judgment  for  the  delivery  of  the  property, 
hooking  for  light  solely  to  the  record  and  statement  of  case 
on  appeal,  and  leaving  out  of  view'any  mention  of  extrinsic 
facts  made  by  counsel  in  this  Court,  we  might  assume  that, 
either  by  some  arrangement  or  stratagem,  the  defendant 
acquired  possession  of  the  horse  between  the  time  of  the  seiz- 
ure by  the  Sheriff  and  the  rendition  of  judgment.     But  the 
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argument  proceeds  upon  the  idea  that  the  possession  changed, 
in  some  way,  after  the  judgment  was  rendered.  If  that  be 
true,  the  judgment  for  the  horse  cannot  be  held  to  have  been 
satisfied,  either  because  the  return  of  the  Sheriff  on  the  order 
of  seizure  traced  him  into  the  hands  of  tlie  plainti(f,and  no 
replevin  bond  seemed  to  have  been  filed  by  defendant,  or 
because  the  horse  appears,  without  explanation,  to  have 
passed,  since  seizure,  into  the  hands  of  the  defendant.  We 
cannot  gather  from  the  authorities  cited  any  principle  or 
analogy  that  can  be  brought  to  defendants  aid.  If  a  plain- 
tiff in  ejectment,  pending  the  action,  took  possession  of  the 
land  in  dispute,  the  defendant  might  have  judgment  of  non- 
suit, upon  entering  a  plea  to  that  effect  since  the  last  continu- 
ance. Johnson  v.  iSwain,  Busb.,  335.  But,  if  no  such  plea 
was  entered,  the  plaintiff  was  entitled  to  his  judgment,  and 
if  the  defendant  re-entered  within  a  year,  a  writ  of  posses- 
sion might  b§  issued  and  the  defendant  turned  out,  just  as 
though  the  possession  had  neVer  changed.  This  was  in  no 
sense  a  judgment  for  money,  and,  by  virtue  of  the  execution 
issued  on  it,  the  Sheriff  could  only  collect  the  sum  inciden- 
tally recovered  for  costs. 

Generally,  a  levy  by  the  sheriff  on  goods,  when  he  allows 
them  to  remain  in  the  hands  of  the  debtor,  or  when  the 
debtor  regains  possession  after  seizure,  against  the  consent 
of  the  Sheriff,  is  not  deemed  a  payment  of  the  execution. 
It  is  held  that  a  levy  will  be  considered  a  constructive  pay- 
ment, only  to  prevent  wrong,  as  when  a  Sheriff  really  seizes 
sufficient  property  to  pay  the  debt,  and  will  not  dispose  of  it 
In  the  matter  of  King  and  others,  2  Dev.,  341 ;  Binford  v. 
Alston,  4  Dev.,  351. 

We  conclude,  therefore,  that  there  was  no  sufficient  reason 
why  the  Clerk  should  have  recalled  the  execution.  There 
was  error  in  the  judgment  of  his  Honor,  directing  the  Clerk 
to  order  a  writ  of  restitution  to  issue,  because,  as  we  have 
already  stated,  the  plaintiff  had  the  right  to  have  execution 
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issue  and  have  the  horse  seized.  It  is  too  late,  after  he 
assented,  or  did  not  object,  to  the  rendition,  to  try  to  evade 
its  enforcement,  or  modify  it  in  form,  because  of  some  change 
in  his  relations  to  the  property  in  controversy.  The  order 
for  a  writ  of  restitution  ought  not  to  have  been  issued  in 
this  case,  unless  the  judgment  had  previously  been  modified 
so  as  to  constitute  a  recovery  for  costs  onlv.  There  was  no 
attempt  to  do  this,  either  on  tlic  ground  of  excusable  neglect 
or  fraud. 

There  was  error,  'i'he  order  of  the  Judge  made  at  Cham- 
bers is  reversed.  Let  this  be  certified,  to  the  end  that  the 
order  for  the  restitution  of  the  property,  made  by  the  Clerk,, 
be  vacated,  and  that  an  order  for  the  restitution  of  the  horse 

to  the  plaintiff  may  be  issued. 

Error. 


F.  G.  SIMMONS,  Ex'tr,  v.  GEORGE  E.  ANDREWS. 

Case  on  Appeal. 

Where,  upon  disagreement,  the  case  on  appeal  was  settled  by  the  Judge^ 
who  added  to  the  case,  '*I  do  not  remember  distinctly  what 
occurred ;  I  believe  that  this  statement  is  correct ;  therefore  adopt 
it,''  it  was  remanded  to  the  Judge,  in  order  to  settle  the  case  again. 

Civil  action,  tried  before  Shipp,  J.,  at  Spring  Term,  1889,. 
of  the  Superior  Court  of  Jones  County. 
The  plain tiflF  appealed. 
The  case  is  stated  in  the  opinion. 

No  counsel  for  the  plaintiff. 

ifr.  C.  If.  Busbee,  for  the  defendant. 

Mekrimon,  J.  The  defendant  appealed  from  the  judg- 
ment adverse  to  him  to  this  Court,  and  served  a  state- 
ment of  the  case  on  appeal  upon  the  appellee.  The  latter 
returned  such  statement  with  specific  objections  thereto,  a» 
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a  substitute  for  it,  and  the  appellant  thereupon  requested 
the  Judge  who  presided  at  the  trial  to  settle  the  case,  <ic. 
The  Judge  adopted  the  amendments  of  the  appellee  as  the 
case  settled,  at  the  end  thereof  in  these  words : 

"This  day,  October  15,  this  matter  has  been  called  to  my 
attention.  I  do  not  remember  distinctly  what  occurred. 
I  believe  that  tliis  statement  is  correct;  therefore,  adopt  it 
I  am  sure  that  I  did  not  assume  authority  to  try  facts  with- 
out consent,''  and  signed  the  same,  adding  over  his  initials 
the  other  words:  * 

"There  should  be  legislation  upon  this  subject.  It  is 
impossible  for  a  Judge  of  the  Superior  Court  to  remenaber 
cases  after  they  have  long  passed.  In  this  case,  without 
reminder  for  six  months." 

We  think  such  settlement  of  the  case  very  unsatisfactory, 
if  not  altogether  insufficient.  It  is  obvious  that  the  Judge 
was  not  satisfied  with  it — that  he  was  in  much  doubt, 
because  of  reasons  stated  by  him.  He  seems  to  have 
accepted  the  amendment  of  the  appellee  without  much,  if 
any,  inquiry  or  scrutiny.  He  might  have  examined  the 
record,  the  Clerk  of  the  Court,  the  counsel,  his  notes,  if 
these  had  been  preserved — he  may  do  so  yet. 

The  case  should  be  settled  by  the  Judge  upon  informa- 
tion satisfactory  to  him,  such  as  enables  him  to  do  so  free 
from  such  perplexing  doubts  and  uncertainty  as  he  might 
feel  called  upon  to  express.  If  he  cannot  so  settle  the  case, 
it  would  be  better  that  he  shf»uld  say  at  once  he  cannot  set- 
tle it  at  all. 

It  may  be,  that,  upon  further  inquiry,  the  Judge  may  be 
able  to  settle  the  case  as  we  have  indicated.  To  the  end  he 
may  have  opportunity  to  do  so,  the  case  must  be  remanded. 
The  Clerk  of  the  Superior  Court  will  notify  him  that  it  is 
remanded,  and  transmit  to  him  a  copy  of  this  opinion,  to 
be  certified  by  the  Clerk  of  this  Court. 

Remanded. 
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F.  W.  TRIMBLE  and  JNO.  H.  TRIMBLE  v.  CLAUDE  HUNTER  et  al. 

Deed — TVitst — Equitable  Fi  Fa — Lien,  Creditors — Marshalling, 

H.  being  indebted  to  A. ,  a  commission  merchant,  for  advances,  executed 
a  deed  in  trust,  in  which  the  amount  of  the  indebtedness  was 
precifiely  stated,  and  in  which  it  was  recited  that  A.  then  had  on 
consignment  certain  tobacco,  the  proceeds  of  which  were  to  be 
applied  to  the  said  indebtedness,  and  then  conveyed  certain  grow- 
ing crops  and  real  estate  to  secure  any  balance  due  after  the  appli- 
cation of  the  proceeds  of  the  sale  of  the  tobacco.  An  unsecured 
creditor  of  H.  recovered  judgment  upon  his  debt,  and  upon  the 
return  of  execution  unsatisfied,  brought  his  action  to  compel  a 
settlement  of  the  trust,  and  to  subject  the  excess  of  the  property, 
after  satisfying  the  secured  creditors,  to  payment  of  his  judg- 
ment: Heldf 

1.  That  H.  had  a  resulting  trust  under  the  deed  upon  which  the  judg- 

ment, when  docketed,  acquired  a  lien,  but  which  could  only  be 
enforced  by  an  action  in  the  nature  of  an  equitable  execution. 

2.  That,  although  the  amount  due  the  secured  creditors  was  inaccurately 

recited  in  the  deed  by  mistake — a  larger  sum  being  due  them — yet 
as  against  creditors  not  parties  to  the  deed,  they  were  bound 
thereby,  and  that  no  parol  agreement  between  them  and  the  debtor, 
that  any  such  excess  should  be  secured  by  the  conveyance,  could 
could  be  set  up  against  the  unsecured  creditor. 
8.  That  the  debtor  and  secured  creditors  could  not  make  any  other  dis- 
position of  the  sales  of  the  tobacco  than  that  provided  in  the  con* 
veyance,  to  the  prejudice  of  other  creditors. 

This  is  a  civil  action,  tried  upon  exceptions  to  referee's 
report,  before  Armfieldy  J.,  at  May  Term,  1889,  of  Vance 
Superior  Court. 

It  appeared  that  the  plaintiffs  obtained  judgment  against 
the  defendant  Claude  Hunter,  in  the  Superior  Court  of  the 
County  of  Vance  at  the  May  Term  thereof  of  1887,  for 
$l,907.2tS,  with  the  interest  on  $1,851.08  thereof  from  the 
•  23d  of  May,  1887,  and  for  $7.51  costs ;  that  an  execution 
issued  upon  such  judgment  and  was  returned  wholly  unsat- 
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isfied,  and  that  such  judgment  debtor  had  no  property  in 
this  State  other  than  such  as  shall  presently  be  mentioned. 

It  further  appeared,  that  the  said  Hunter  on,  and  before 
the  10th  day  of  July,  1886,  was  indebted  to  the  defendants 
composing  the  business  firm  of  Arrington  &  Scott  of  Rich- 
mond, Virginia;  and,  likewise,  to  the  defendants,  composing 
the  like  firm  of  John  Arrington  &  Sons  of  Petersburg,  in  the 
same  State,  in  large  sums  of  money ;  that  to  secure  the  pay- 
ment of  such  indebtedness.  Hunter  and  his  wife  executed  to 
the  defendant  William  J.  White  their  deed  of  trust,  which 
was  duly  registered,  and  the  following  is  so  much  and  such 
parts  thereof  as  need  be  reported  here : 

"  This  indenture,  made  and  entered  into  on  the  10th  day  of 
July,  A.  D.  188G,  between  Claude  Hunter  and  Lizzie  Hun- 
ter his  wife,  of  the  county  of  Vance  and  the  State  of  N'»rth 
Carolina,  of  the  first  part,  and  Wm.  J.  White,  of  the  county 
of  Warren  and  the  State  aforesaid,  of  the  second  part,  wit- 
nesseth :  That,  whereas  the  said  Claude  Hunter  is  justly 
indebted  to  R.  T.  Arrington,  S.  P.  Arrington,  R.  T.  Arring- 
ton, Jr.,  and  F.  W.  Scott,  of  the  firm  of  Arrington  &  Scott, 
of  the  city  of  Richmond  and  the  State  of  Virginia,  by 
account  for  money  advanced  and  lent  by  them  to  him  up 
to  and  including  this  date,  in  the  sum  of  ten  thousand  and 
five  hundred  dollars,  and  to  R.  T.  Arrington  and  S.  P. 
Arrington,  of  the  firm  of  John  Arrington  &  Sons,  of  the 
city  of  Petersburg  and  State  of  Virginia,  by  account  for 
money  advanced  and  lent  by  them  to  him  up  to  and  includ- 
ing this  date,  in  the  sum  of  ten  thousand  dollars;  and,  whereas 
the  said  Claude  Hunter  has  consigned  and  delivered  to  said 
Arrington  &  Scott  forty  cases  and  packages  of  leaf  tobacco 
on  their  said  account  against  him,  to  be  sold  by  them  for 
him,  and  the  net  proceeds  of  the  sales,  after  deducting  their 
commissions  and  charges  for  selling  the  same,  to  be  applied 
to  their  said  account  against  him,  and  has  consigned  and 
delivered  to  said  Arrington  &  Sons  forty-two  cases  and  pack- 
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ages  of  leaf  tobacco  ou  their  said  account  against  him,  to  be 
sold  by  them  for  him,  and  the  net  proceeds  of  the  sales,  after 
deducting  their  commissions  and  charges  for  selling  the 
same, to  be  applied  to  their  said  account  against  hira;  and, 
whereas,  after  the  sale  of  the  said  leaf  tobacco  as  aforesaid 
by  the  said  Arrington  &  Scotland  the  said  John  Arrington  & 
Sons,  and  after  the  application  of  the  net  proceeds  of  the  same 
towards  the  payment  of  the  said  account,  due  as  aforesaid 
by  the  said  Claude  Hunter  to  the  said  Arrington  &  Scott, 
and  to  the  said  John  Arrington  &  Sons,  there  may  remain 
balance  due  on  the  same;  whereas  the  said  parties  of  the 
first  part  desire  to  secure  the  payment  of  any  such  balance 
as  may  remain  by  a  deed  of  trust  upon  real  and  personal 
estate:  Now,  this  indenture  witnesseth,  That  the  said  par- 
ties of  the  first  part,  &c.,  *****  have  bargained, 
sold  and  conveyed,  and  do  hereby  bargain,  sell  and  convey, 
unto  the  said  party  of  the  second  part  and  his  heirs  and 
assigns  forever,  the  following  lots  or  parcels  of  land,  sit- 
uated in  the  said  county  of  Vance,  *  *  ^  *  ^nd  also 
all  the  right,  title,  interest  in  and  to  the  tobacco  crop  now 
growing  and  being  cultivated  by  the  said  Claude  Hunter 
upon  certain  lands  in  said  Vance  County,  near  Henderson, 
on  the  lands  of  Walter  Milne  and  J.  W.  Booth:  To  have 
and  to  hold, &c.,  *  *  *  *  in  trust,  nevertheless,  and  for 
the  purpose  in  this  deed  declared.  If,  after  the  sale  of  the 
said  leaf  tobacco  as  aforesaid,  consigned  and  delivered  as 
aforesaid  by  the  said  Claude  Hunter  to  the  said  Arrington  & 
Scott,  and  to  the  said  John  Arrington  &  Sons,  and  after  they 
shall  have  applied  the  net  proceeds  of  said  sale  to  the  said 
accounts  against  the  said  Claude  Hunter,  there  shall  remain 
any  balance  or  balances  due  to  either  one  or  both  of  said 
firms  on  their  said  accounts  against  the  said  Claude  Hunter, 
and  the  said  Claude  Hunter  shall  pay,  or  cause  to  be 
paid,  to  the  said  Arrington  &  Scott  and  to  the  said  John 
Arrington  &  Sons,    or   their   assigns,    the    said    balances, 
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with  interest  on  the  said  balances  at  the  rate  of  8  per  cent. 
per  annum,  on   or  before  the  Isl  day  of  December,  1886, 
then  this   indenture  to  be  void  and  of  no  effect.     If,  how- 
ever, after  the  said  sale  of  the  said  leaf  tobacco  by  the  said 
Arrington  &  Scott  and   John  Arritigton  &  Sons,  and  the 
application   of    the    net   proceeds    aforesaid   of   the   sales 
towards  their  said  accounts  against  the  said  Claude  Hunter, 
any  balance  or  balances  on  the  same  shall  remain  unpaid, 
and  if  the  said  Claude  Hunter  shall  fail  to  pay  the  same  on 
or  before  the  1st  day  of  December,  1886,  then  the  said  party 
of  the  second  part  shall  take  possession  of  the  said  crops  of 
tobacco   now  growing  and   being  cultivated   by   the  said 
Claude  Hunter  upon  the  lands  aforesaid  of  Milne  and  Boothe, 
and  sell  the  same  in  open  market  in  Henderson,  North  Car- 
olins,  for  cash,  and  apply  the  net  proceeds  of  the  said  sale 
proportionately  to  the  payment  of  the  said  balance  which 
may  be  due  to  the  said  Arrington  &  Scott  and  John  Arring- 
ton &  Sons,  and  pay  the  surplus,  if  any  should  remain,  to 
the  said  Claude  Hunter,  after  deducting  a  reasonable  com- 
pensation for  his  services ;  and  if  the  proceeds  of  the  sale  of 
the  said  crops  of  growing  tobacco,  now  growing  and  being 
cultivated  by  the  said  Claude  Hunter,  shall  not  be  suflScient 
to  pay  said  balance  or  balances,  then  it  shall  be  lawful  for 
the  said  party  of  the  second  part  to  sell  the  real  estate,  and 
the  appurtenances  herein  conveyed  and  mentioned,  at  pub- 
lic auction,  to  the  highest  bidder,  for  cash,  at  the  court- 
house door  in  Henderson,  in  said  county  of  Vance,  after 
having  advertised  the  sale  at  the  court-house  door  aforesaid 
and  at  four  otlier  places  in  said  county  of  Vance  for  at  least 
thirty  days,  and  with  the  proceeds  of  the  sale  he  is  to  pay  what- 
ever sum  or  sums  may  be  due  by  said  Claude  Hunter  to  the 
said  Arrington  cfe  Scott  and  John  Arrington  &  Sons  on  the 
balance  of  which  may  be  due  to  them  by  the  said  Gaude 
Hunter  on  the  aforesaid  accounts,  and  surplus,  if  any,  he  is 
to  pay  to  the  said  Claude  Hunter,  after  deducting  a  reason- 
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able  compensation  for  his  services  in  making  the  sale.  It  is 
agreed  and  understood  between  the  parties  aforesaid  that  if 
it  should  turn  out  that,  after  a  sale  of  said  leaf  tobacco, 
consigned  and  delivered  as  aforesaid  by  the  said  Claude 
Hunter  to  the  said  Arrington  &  Scott,  the  amount  realized 
from  said  sale  should  be  more  than  sufficient  to  pay  their 
said  account,  then  that  they  may  pay  the  said  John  Arring- 
ton &  Sons  such  excess,  the  same  to  be  credited  on  the  said 
accounts  of  the  said  John  Arrington  &  Sons  against  said 
Claude  Hunter,  should  anything  be  due  thereon ;  and  that, 
should  it  turn  out  that  the  amount  of  the  sales  of  the  said 
leaf  tobacco,  consigned  to  the  said  John  Arrington  &  Sons 
by  the  said  Claude  Hunter,  be  more  than  sufficient  to  pay* 
their  said  account  against  the  said  Claude  Hunter,  the  said 
John  Arrington  &  Sons  may  pay  to  said  Arrington  &  Scott 
such  excess,  the  same  to  be  credited  to  the  said  account  of 
the  said  Arrington  &  Scott  against  the  said  Claude  Hunter, 
if  anything  should  be  due  thereon,"  &c. 

The  plaintiffs  brought  this  action  to  compel  the  defend- 
ants to  an  account  and  settlement  of  the  debts  due  to  the 
defendants  creditors,  mentioned  in  the  deeds  of  trust  set 
forth  above,  to  compel  such  creditors  to  an  account  of  the 
cases  of  tobacco  and  the  crop  of  tobacco  received  by  them 
and  the  sales  thereof  made  by  them,  and  to  apply  the  pro- 
ceeds of  such  sales  in  discharge  of  their  debts  as  provided 
and  directed  in  the  deed  of  trust — to  have  the  deed  and  the 
trust  therein  created  discharged,  and  the  land  therein  men- 
tioned sold  to  pay  the  plaintiffs' judgment,  first  above  men- 
tioned, and  to  obtain  general  relief,  &c. 

The  creditor  defendants  in  their  answer  admitted  some  of 
the  allegations  of  the  complaint  and  denied  others;  they 
alleged  that  they  had,  in  all  things,  observed  the  purpose  and 
spirit  of  the  trust  mentioned,  and  they  filed  accounts  stated 
of  sales  of  tobacco  received  by  them,  and  the  application  of 
the  proceeds  of  such  sales  in  discharge  of  their  debts  in 
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part,  and  they  alleged  that  large  balances  thereof  are  yet 
unpaid,  &c.,  <fec. 

In  the  course  of  the  action,  it  was  referred  to  a  referee  to 
take  and  state  an  account  of  the  matters  of  account  embraced 
by  the  pleadings  and  the  trust.  He  took  evidence,  found  the 
facts  and  conclusions  of  law  arising  thereupon,  took  and 
stated  an  account,  and  made  report  of  the  whole  thereof 
To  this  report,  the  plaintiffs  filed  divers  exceptions  to  the 
findings  of  law  and  fact,  as  did,  also,  the  defendants.  The 
Court  overruled  the  plaintiffs*  exceptions,  except  one  of  fact, 
and  sustained  the  defendants*  exceptions,  except  three,  as  to 
findings  of  fact,  and  gave  judgment  in  favor  of  the  defend- 
ants creditors  and  against  the  defendant  Hunter,  and  directed 
a  sale  of  the  land,  &c.,  <fec. ;  and  the  plaintiffs,  having  excepted, 
appealed. 

Messrs.  T,  T.  Hicks  and  E,  C,  Smithy  for  the  plaintiffs 
Messrs.  J.  B.  Batcfielor  and    W.   A.  Montgomery^  for  the 
defendants. 


Merrimon,  C.  J.  (after  stating  the  case).  There  was  a 
resulting  trust  in  the  deed  of  trust,  to  be  interpreted  in  favor 
of  the  defendant  Hunter,  and  he  had,  by  virtue  of  it,  an 
equitable  estate,  or  interest,  in  all  the  land  embraced  by  the 
deed.  Sprinkle  v.  Martin,  66  N.  C,  55.  The  docketed  judg- 
ment of  the  plaintiffs  was  a  lien  upon  that  interest,  but,  for 
reasons  clearly  expressed  in  the  ca«e  just  cited,  this  lien 
could  not  be  enforced  by  tlie  ordinary  process  of  execution. 
To  do  this,  the  plaintiffs  were  put  to  their  action  for  that 
purpose,  in  which  the  trust  provided  by  the  deed  could  be 
settled  and  discharged,  and  the  interests  of  the  defendant 
Huijter  could  be  devoted  to  the  satisfaction  of  the  plaintiffs* 
judgment,  as  far  as  they  might  be  adequate  for  the  purpose. 
The  Code,  §435;    Sprinkle  v.    Martin,  supra;    McKeihan  v. 
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WaUcer,  66  N.  C,  95 ;  Hoppock  v.  Shober,  69  N.  C,  153 ;  Dixon 
V.  i)/a?(wi,  81  N.  C,  323. 

This  action  has  the  nature  of  an  equitable  execution.  Its 
purpose  is  to  enforce  the  plaintifiFs'  lien  by  first  settling  and 
discharging  a  prior  lien  upon  the  land,  created  by  the  deed 
of  trust  in  favor  of  the  creditor  defendants,  and,  secondly, 
applying  any  surplus  of  the  fund  arising  from  a  sale  of  the 
land,  as  far  as  the  same  may  be  adequate,  to  the  discharge 
of  the  plaintiffs'  judgment.  To  do  this,  requires  that  an 
account  shall  be  taken  to  ascertain  the  amount  of  the  debt 
secured  by  the  first  lien,  and  a  sale  of  the  land,  unless  the 
debtor  shall  pay  the  d^bts  without  such  sale.  Hence,  it 
becomes,  necessary  to  interpret  the  deed  of  trust  and  settle 
the  rights,  and  the  extent  of  them,  of  the  creditors  having 
the  first  lien  under  it. 

This  deed,  though  clearly  expressed  in  terras,  is  peculiar 
in  some  of  its  material  provisions.  Its  true  intent  and  mean- 
ing, as  expressed  in  it^  tnust  prevail.  The  Court  cannot  go 
beyond  it,  as  was  contended  it  should  do,  and  give  effect  to 
an  intention  of  the  maker,  and  the  parties  having  benefit  oi 
it,  not  expressed  in  it,  because,  to  do  so  would  be  to  render 
nugatory,  in  great  part,  the  deed — ^a  chief  purpose  of  which 
was  to  prevent  and  exclude  merely  verbal  agreements  and 
stipulations  not  expressed  in  it.  These  parties  could  not,  by 
mere  verbal  agreement,  have  changed  or  modified  its  pur- 
pose; they  could  only  have  done  so  by  deed,  or  other  proper 
instrument  in  writing,  executed  and  perfected  before  the  lien 
of  the  plaintiflFs  attached.  As  soon  as  their  lien  took  effect,, 
the  trust  could  not  be  changed  in  any  respect,  to  their  preju- 
dice, without  their  consent.  By  virtue  of  it,  they  at  once 
came  to  have  an  interest  in  the  land  that  could  not  be 
abridged  or  lessened  in  its  extent  or  in  its  character  by  the 
defendants,  by  contract  in  writing  or  otherwise. 

Then,  what  does  the  deed  before  us  provide  in  favor  of  the 
creditor  defendants?     What  of  their  debts  are  secured,  and 
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bow  are  they  secured,  by  its  provisions?    It  appears  from 
tbe  recitals  therein  expressed  in  clear,  explicit  and  unequivo- 
cal language  and  phraseology,  that  the  debts  of  the  defendant 
debtor  due  to  the  creditor  defendants,  as  composiog  two 
business  firms,  were  ascertained  definite  sums  of  monev  due 
to   such   firms   respectively  on   the  day  it   was  executed. 
Those   debts   were   made  up   of,   and    embraced,  "money 
advanced  and  lent  by  them  (the  creditor  firms)  to  him  (the 
debtor  defendant)  up  to  and  including  this  date"  (tbe  date 
of  the  deed).     There  is  no  recital,  or  expression,  or  provision, 
in  the  body  of  the  deed,  that,  in  terms  or  by  implication, 
suggests  a  debt,  greater  or  smaller,  so  due  and   j>wing,  than 
those  so  expressly  and  certainly  expressed ;  nor  does  it  appear 
from  the  deed  that  the  debtor  defendant  owed,  or  expected 
thereafter  to  owe,  to  the  creditor  defendants  any  debt  or 
debts  other  than  those  mentioned;  nor,  as  to  these  debts, 
was  it  agreed  in  writing  that  they  should  bear  interest  at  the 
rate  of  eight  per  cent,  per  annum.     There  was  no  stipulation 
in  the  deed  as  to  the  rate  of  interest  thev  should  bear. 

Tlie  debts  thus  specified  with  particularity  were  not,  as  a 
whole,  the  debts  secured  by  the  trust  created  by  the  deed. 
It  is  further  recited  in  the  deed  that,  at  the  time  it  was  exe- 
cuted, the  creditor  defendant  firms  had  in  their  possession 
certain  cases  of  tobacco  to  be  sold  by  them  for  the  debtor 
defendant;  that  they  should  sell  this  tobacco  and  apply  the 
proceeds  thereof  to  the  payment  of  the  debts  already  men- 
tioned, to  the  extent  they  might  be  sufficient  for  that  pur- 
pose. It  is  manifest  from  the  carefully  and  precisely  expressed 
recitals,  and,  as  well,  all  the  provisions  of  the  deed  in 
perfect  harmony  with  them,  that  the  tobacco  mentioned 
should  be  thus  devoted  and  applied,  and  not  otherwise.  The 
deed  is  based  upon  the  assumption  and  express  agreement 
that  the  proceeds  of  the  sales  of  the  tobacco  should  be  thus 
applied.     That  it  should  be,  was  made  a  subs^uitial  consid- 
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eratioQ  nnderlying,  supporting  and  giving  life  and  opera- 
tive effect  to  the  deed. 

In  like  explicit  terms  it  is  declared  in  the  deed,  and  all 
and  every  of  its  provisions  are  to  the  same  effect,  that  its 
purpose  was  to  secure  not  the  debts  specified,  butthefcoZanc^ 
thereof  that  the  proceeds  of  the  tobacco  might  not  be  suflB- 
cient  to  pay.  It  is  declared  that  there  may  be  such  unpaid 
balance,  and  it  recites  that,  "  whereas,  the  said  parties  of  the 
first  part  (the  debtor  and  his  wife)  desire  to  secure  the  pay- 
ment of  any  mch  balance  as  may  remain,  by  a  deed  of  trust 
upon  real  and  personal  estate,"  &c.,  the  property  is  con- 
veyed, *' in  trust,  nevertheless,  and  for  the  purpose  in  this 
deed  declared."  It  is  then  provided  that,  "  if  after  the  sale 
of  the  said  leaf  tobacco  as  aforesaid,  consigned  and  delivered 
as  aforesaid,"  &c.,  there  shall  remain  a  "  balance"  of  the 
debts  mentioned  unpaid,  Ac,  and  the  debtor  shall  pay  this 
balance,  "with  interest  on  said  balance  at  the  rate  of  eight 
percent,  per  annum,  on  or  before  the  first  day  of  December, 
1886,  then  this  indenture  to  be  void  and  of  no  effect.  If, 
however,  after  the  said  sales  of  the  said  le  if  tobacco  by  the 
said,"  &c ,  *  *  *  **  and  the  application  of  the  net  proceeds 
aforesaid  of  the  sales  toward  the  said  accounts  against  the 
said  Claude  Hunter,  any  balance  or  balances  on  sau)e  shall 
remain  unpaid,  &c.,"  then  the  property  shall  be  sold,  &c., 
as  directed,  and  the  proceeds  thereof  applied  as  may  be 
necessary  to  the  payment  of  such  "  balance."  It  is  too  plain 
to  admit  of  serious  question  that  it  was  intended  by  the 
deed  to  secure  only  such  "  balance  "  of  the  debts  mentioned, 
after  applying  to  their  payment  the  proceeds  of  the  tobacco 
mentioned. 

The  deed  conveyed  a  growing  crop  of  tobacco.  It  is  pro- 
vided therein  that  this  shall  be  sold  when  gathered,  and  the 
proceeds  thereof  applied  to  the  payment  of  such  "  balance; " 
and  if  there  shall  not  be  sufficient  for  such  purpose,  then  and 
tt«M  only  shall  the  land  be  sold  to  pay  the  same. 
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All  the  provisions  of  the  deed — its  terms  and  phraseology- 
all  go  to  show  and  make  manifest  that  its  sole  purpose  was 
to  secure  such  "  balance  "  of  the  indebtedness  specified,  and 
that  it  should  be  operative  and  have  effect  only  for  that 
purpose. 

No  doubt  the  defendants  debtor  and  creditors  could  agree 
to  apply  the  proceeds  of  the  tobacco  as  it  appears  they  did 
do  in  part,  to  the  payment  of  debts  other  than  those  speci- 
fied in  the  deed,  or  to  other  purposes,  but  the  creditors  could 
avail  themselves  of  tlie  trust  onlv  to  secure  so  much  of  the 
indebtednessspecified  as  the  net  proceeds  of  the  tobacco  were 
inadequate  to  discharge ;  and  this  is  so,  because  the  sole 
purpose  of  the  trust  was  to  secure  such  "  balance"  as  indicated 
above. 

In  ascertaining  the  "  balance  " — the  debt  of  the  defendant 
and  creditors  secured  by  the  deed — they  can  be  allowed  to 
charge  interest  onl}^  at  the  rate  of  six  per  centum  per  annum, 
because  there  was  no  agreement  in  writing  that  they  should 
have  a  greater  rate,  not  exceeding  eight  per  centum  per 
annum,  as  allowed  by  the  statute  (The  Code,  §.3835).  As  to 
any  ascertained  "  balance,"  they  will  be  entitled  to  interest 
at  the  rate  of  eight  per  centum  per  annum,  because  it  is  so  pro- 
vided in  the  deed  signed  by  the  debtor.  They  will  also  be 
entitled  to  have  commissions  for  selling  the  tobacco,  includ- 
ing the  crop  gathered  and  sold,  as  agreed  upon  between 
themselves  and  the  defendant  debtor ;  and,  also,  to  ordinary, 
reasonable  charges  and  expenses  incident  to  selling  the 
tobacco  in  the  regular  course  of  business. 

The  plaintiffs  are  not  parties  to  the  deed  of  trust,  and  are 
not  bound  by  its  recitals  as  to  the  amount  of  indebtedness  of 
the  debtor  defendant  to  the  creditor  defendants.  Thev  liave 
the  right,  therefore,  if  they  can,  to  show  that  such  indebted- 
ness was  less  as  to  each  firm  than  was  stated  in  the  deed. 
When  such  "balance  "  due  the  defendant  creditors  shall  be 
ascertained  and  paid  out  of  the  proceeds  of  the  sales  of  the 


SEPTEMBER  TERM,  1889.  139 


Smith  v.  Coor. 


land,  any  surplus  thereof  shall  be  applied  to  the  payment  of 
the  plaintiffs'  judgment  to  the  extent  the  same  may  be  suffi- 
cient for  that  purpose. 

We  do  not  deem  it  necessary  to  advert  directly  to  the 
numerous  exceptions  to  the  report  of  the  referee.  In  view 
of  what  we  have  said,  it  is  clear  that  the  account  was  not 
properly  taken  and  stated.  We  deem  it  expedient  and  bet- 
ter to  direct  that  the  account  as  stated  be  set  aside,  and  that 
it  be  re-referred  to  the  referee  to  retake  and  state  the  same 
in  accordance  with  this  opinion,  and  to  this  end  he  will  be 
at  liberty  to  hear  and  consider  further  evidence,  if  need  be. 

erawU\£e/Z,  90  N.  C,  558. 

Error. 


AMOS  SMITH  V.  H.  H.  COOR. 

Mortgagor  and  Mortgagee — Crops,  Removal  of. 

C,  in  1882,  sold  and  conveyed  to  S.  a  tract  of  land,  and,  to  secure  the 
purchase  money,  S.  executed  a  mortgage  which  contained  a  cove- 
nant that  all  crops  raised  on  the  land  should  be  a  security  for  the 
payment  of  that  portion  of  the  purchase  money  falling  due  in  that 
year,  and  should  not  be  removed  until  it  was  paid :  Held — 

1.  That  the  mortgage  of  the  crops  was  invalid,  except  for  those  grown 

in  the  year  next  after  its  execution. 

2.  That  the  mortgagor  was  not  indictable  for  removing  the  crops  raised 

inl886. 

3.  That,  as  hetioeen  mortgagor  and  mortgagee^  the  latter  might  have 

entered  and  possessed  himself  of  the  crops  and  applied  them  to 
his  debt,  without  being  compelled  to  account  for  them  as  rents. 

This  was  a  civil  action,  tried  at  April  Term,  1889,  of  the 
Superior  Court  of  Wayne  County,  by  Graves^  J. 
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The  action  was  brought  to  recover  damages  for  malicious 
prosecution  of  the  plaintiff  by  the  defendant,  in  that  the 
defendant  had  sued  out  a  warrant  against  the  plaintiff  for 
disposing  of  mortgaged  property  with  intent  to  defraud  the 
mortgagee.     The  property  disposed  of  was  a  part  of  the  crop 
raised  by  the  plaintiff  on  the  land  he  was  in  possession  of 
under  a  purchase  from  defendant  and  his  wife,  H.  A.  Coor, 
which  land  the  defendant  and  his  wife  had  conveyed  to  the 
plaintiff,  and  the  plaintiff  had  executed  a  mortgage  to  the 
defendant's  wife  to  secure  the  purchase  money,  with  the  fur- 
ther provision  that  "all  crops  of  any  kind  raised  on  said 
land  to  be  security  for  the  annual  payment  of  each  year, 
and  shall  not  be  removed  from  said  land  until  the  note  due 
that  year  is  paid  in   full."     The  mortgage  was  executed 
December  16,  1882,  and  the  crop — for  the  disposal  of  which 
the  prosecution  was  instituted — was  raised  during  the  year 
1886.     The  note  due  for  that  year  had  not  been  paid  iu  full 
at  the  time  of  the  disposition  of  the  crop  by  the  plaintiff. 

The  Judge  charged  the  jury  that,  "if  they  believed  that 
the  condition  of  the  mortgage  sued  on  was  broken,  and  the 
plaintiff  had  removed  a  part  of  the  crop  raised  on  said  land, 
with  intent  to  defraud  the  mortgagee  of  her  rights  under  the 
mortgage,  then  there  would  have  been  probable  cause  for  the 
prosecution  of  the  plaintiff  by  the  defendant,  acting  as  the 
agent  of  the  mortgagee."  The  plaintiff  excepted  to  this  part 
of  the  charge  of  the  Judge,  on  the  ground  that  the  mortgage 
on  the  crops  was  invalid,  except  for  crops  raised  the  year 
next  succeeding  the  execution  of  the  mortgage. 

Verdict  and  judgment  for  the  dc  fendant,  from  which  the 
plaintiff  appealed. 


Mr,  W,  C\  MonroCj  for  the  plaintiff. 
Mr.  C.  B.  Aycock,  for  the  defendant. 
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Shepherd,  J.  The  defendant's  counsel  was  candid  enough 
to  concede  that,  if  the  crops  for  the  year  1886  did  not  pass 
under  the  mortgage  executed  in  1882,  there  should  be  a  new 
trial.  The  question  was  decided  in  Wooten  v.  Hillj  98  N.  C, 
49,  and  Sate  v.  GarriSy  ibid,y  733.  It  was  held  in  those  cases 
that  the  lien  existed  only  as  to  the  "crops  planted,  or  about 
to  be  planted,  in  the  year  next  following  the  execution  of  the 
conveyance."  We  are,  therefore,  of  the  opinion  that  there 
was  no  lien  on  the  crop  of  1886,  and  that,  for  this  reason,  the 
prosecution  of  the  plaintiff  by  the  defendant  for  its  unlawful 
removal  was  unfounded. 

If,  however,  the  mortgagee  had  entered  and  possessed  him- 
self of  the  growing  crops,  he  would  not,  as  against  the  mort- 
gagoTj  be  compelled  in  equity  to  account  for  them  as  rents,  as 
in  other  cases.  The  agreement  would  authorize  him  to 
directly  apply  the  crops  to  his  mortgage  indebtedness. 

Error. 


ABRAM  FRENCH  &  Co.  v.  C.  F.  GRIFFIN  et  al. 
Contract — Partnerbhip, 

A  finn  made  an  order  on  plaintifF  for  certain  merchandise  to  be  deliv- 
ered at  a  future  day.  The  order  was  an  "importation  order," 
which,  by  custom  of  merchants,  is  not  subject  to  countermand. 
Before  the  goods  were  delivered,  the  firm  was  dissolved  and  notice 
given  the  plaintiff,  and  a  member  of  the  dissolved  firm,  also, 
wrote  countermanding  the  order;  but  upon  receiving  a  reply 
that  it  was  impossible  to  do  so,  directed  the  goods  to  be  shipped,  and 
they  were  sent  and  received :  Hddy  that  all  the  members  of  the 
firm  were  bound  by  the  contract. 

This  was  an  action,  tried  on  appeal  from  the  court  of  a 
Justice  of  the  Peace,  before  his  Honor,  GraveSy  J.,  at  Spring 
Term,  1889,  of  Wayne  Superior  Court,  upon  the  following 
case  agreed : 
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On  the  10th  day  of  March,  1887,  the  defendants  were 
co-partners  under  the  name  and  style  of  C.  F.  Griffin  & 
Bros,  and  on  that  day  the  plaintiffs,  by  F.A.Mowbray, 
their  agent,  agreed  to  deliver  to  the  defendant  merchan- 
dise, at  the  prices  named  September  1,  1887,  amounting  to 
$146.48,  to  be  paid  for  in  ninety  days  after  date  of  bill  for 
the  same,  to-wii,  on  the  r2th  day  of  January,  1888. 

That,  the  order  for  said  merchandise  was  an  importation 
order,  and  the  custom  of  the  trade  on  such  orders  is  that 
thev  cannot  be  countermanded,  but  this  custom  was  then 
unknown  to  the  defendants;  said  goods  were  delivered  in 
good  ordtr  to  the  defendant  C.  F.  GriflSn  on  or  about  the 
10th  day  of  October,  1887,  and  no  part  of  the  same  has 
been  j)aid  for,  nor  did  the  defendants,  except  C.  F.  Griffin, 
know  that  sai'l  order  had  been  made 

That,  on  the  22d  day  of  March,  1887,  the  defendant  firm 
dissolved,  and  on  or  about  the  25th  day  of  March,  1887, 
notice  thereof  was  made  to  plaintiffs. 

The  "  order"  referred  to  in  the  case  was  in  this  form: 


March  10,  1887. 

Sold  by  Mowbray. 

Terms,  90  days. 


Send  by  Norfolk 
Care  A.  C.  Line,  R.  R. 


IMPORTATION    OKDKK. 

Delivered  about  Sept.  1st 
C.  F.  Griffin  &  Bro., 

Wilson,  N.  C. 
523 — 2  crates,  &c.,  &c. 

On  June  22,  1887,  the  partner  C.  F.  Griffin  wrote  to  the 
plaintiffs,  requesting  them  to  countermand  the  order,  to 
which  an  answer  was  returned,  under  date  of  June  28th,  in 
which  plaintiffs  say :  "  This  was  an  order  for  importation 
sent  out  according  to  your  assortment  desired,  and  assorted 
entirely  different  from  anything  we  can  use.     It  is  not  cus- 
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ternary  for  us  to  accept  countermands  for  importation 
orders  made,  as  we  are  unable  to  countermand  the  orders 
ourselves  after  once  having  been  placed,  and,  as  is  above 
said,  the  assortment  will  not  suit  our  stock  " 

To  this,  the  defendant  C.  F.  Griffin  replied  on  July  1st: 

"It  will  be  all  right,  send  them  on;  I  think  I  (»rdered 
them  shipped  October  1st.  However,  that  will  be  early 
enough." 

The  goods  were  accordingly  sent  out,  and  this  action  is  to 
recover  the  price  thereof. 

Upon  this  case  the  Court  gave  judgment  for  the  plaintiHs, 
and  the  other  defendants  D.  H.  and  J.  R.  Griffin  appealed. 

No  counsel  for  the  plaintiffs. 

Mr.  C.  B,  Aycock,  for  the  defendants. 

Smith,  C.  J.  (after  stating  the  case).  The  order  was  given 
and  the  contract  entered  into  some  days  before  the  dissolution, 
and  was  binding  upon  all  the  members  of  the  firm,  so  that 
it  was  unaffected  by  the  notice  of  the  fact  given  to  the 
plaintiff  soon  after.  Such  notice  would  protect  against 
further  dealings  in  the  name  of  the  firm  by  any  member 
of  it  to  whom  credit  was  given.  The  future  delivery  was 
in  consummation  of  the  partnership  contract,  and  gave  it 
eflBcacy  as  the  act  of  all  the  members  of  it,  and  involving 
a  common  responsibility.  This  result  follows,  unless  upon 
counterniHud,  the  plaintiffs  should  have  stopped  and  been 
content  with  compensati«»n  for  damages  sustained  at  that 
point  But  the  countermand  given  by  C  F.  Griffin,  who 
continued  to  act  for  all  in  the  execution  of  the  common 
contract  upon  the  plaintiffs'  representation  of  the  nature 
of  their  undertaking  to  fill  the  order,  as  understood  among 
business  men,  and  the  impracticability  of  their  counter- 
manding their  orders  in  getting  the  assorted  articles  was 
withdrawn,  and  they  were  directed  to  proceed  in  furnishing 
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the  goods  under  the  defendants'  order,  as  was  done  on  or 
about  the  10th  day  of  October. 

Without,  therefore,  giving  undue  effect  to  this  special 
contract,  according  to  the  course  of  trade,  upon  general 
principles,  its  obligation  rests  upon  all  the  parties  who 
assumed  it,  and  was  not  removed  or  impaired  by  the  disso- 
lution which  soon  after  took  place  and  whicli  prevented  the 
formation  of  new  contracts  on  behalf  of  the  firm  by  one  or 
more  members  of  it. 

The  'lelivery  then  completed  the  contract,  and  entitled 
the  plaintiff  to  the  price  of  the  goods. 

There  is  no  error,  and  the  judgment  is  affirmed. 

Affirmed. 


D.  W.  RENCHER  v.  JACOB  AYCOCK. 

Evidence. 

A  party  to  an  action  offered  in  evidence  certain  lettei^  written  by  a  wit- 
ness examined  in  his  behalf,  shortly  after  the  occurrences  which 
were  the  subject  of  controversy,  with  a  view  to  corroborate  the 
testimony  of  the  witness ;  upon  objection,  the  Court  excluded 
them  unless  proof  was  |)roduced  of  their  identity :  Heldj  that,  the 
plaintiff  failing  to  make  such  proof,  the  letters  were  properly 
rejected. 


This  is  a  civil  action,  which  was  tried  before  Graves^  /, 
at  February  Term,  1889,  Johnstov  Superior  Court. 

On  the  trial  of  issues  of  fact  by  a  jury,  the  plaintiff  was 
examined  as  a  witness  in  his  own  behalf,  and  likewise  the 
defendant  was  so  examined  in  his  own  behalf.  There  was 
much  evidence,  more  or  less  conflicting.  In  reply,  the  wife 
of  the  plaintiff  whs  examined  as  a  witness  in  his  behalf.  She 
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testified  to  material  facts.  At  the  close  of  her  examination, 
"  the  plaintiff  offered  to  put  in  evidence  certain  papers  which 
he  stated  to  the  Court  were  written  by  this  witness,  and  pro- 
posed to  prove  by  the  witness  that  they  were  letters  which, 
soon  after  the  occurrences  in  question  as  they  severally  took 
place  (to-wit,  the  said  demands  by  her  husband  and  refusals 
by  defendant  to  furnish  hands),  she  wrote  and  sent  to  a  lady 
friend  of  hers  living  at  that  time  in  Pender  County,  and 
that  in  these  letters  the  witness  mentioned  the  said  occur- 
rences and  related  the  facts  of  them  exactly,  in  substance, 
as  they  had  been  testified  to  by  herself  and  her  husband — the 
plaintiff  stating  to  the  Court  that  the  offering  of  these  letters 
and  this  evidence  was  with  the  view  to  corroborate  this  wit- 
ness, as  showing  declarations  of  hers  soon  after  the  transac- 
tions in  question,  consistent  with  her  testimony  here. 

"This  evidence  was  objected  to  by  the  defendant.  The 
Court  said,  *  properly  identified,  the  letters  would  be  compe- 
tent, but  not  otherwise.'  No  evidence  was  given  about  the 
letters,  and  they  were  not  allowed  to  be  read  to  the  jury,  and 
the  plaintiff  excepted. 

"  Mrs.  Rencher  was  not  cross-examined,  and  her  character 
was  proven  and  admitted  to  be  good." 

There  was  a  verdict  and  judgment  thereupon  for  the 
defendant,  and  the  plaintiff,  having  excepted,  appealed. 

No  counsel  for  the  plaintiff. 

Mr,  C,  B.  Aycockf  for  the  defendant. 

Merrimon,  J. — after  stating  the  case:  The  plaintiff  offered 
the  letters  as  evidence,  saying  that  he  could  "  prove  "  them 
by  the  witness  whom  they  were  intended  to  corroborate. 
The  defendant  objected  to  such  evidence.  The  Court  did 
not  sustain  the  objection,  but  said,  "  properly  identified,  the 
letters  would  be  competent;  not  otherwise."  Thus,  the  plain- 
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tiff  was  encouraged,  but  he  refused  or  noglected  to  identify 
the  letters,  as  he  at  first  said  he  could  do  bv  the  witness 
before  the  Court.  Why  he  did  so,  does  not  appear.  He 
seems  to  have  abandoned  his  purpose  io  offer  them,  perhaps 
upon  the  ground  that  such  evidence,  generally,  is  not  of  much 
importance,  and  particularly  so  in  this  case,  as  the  witness 
to  be  corroborated  by  it  had  not  been  cross  examined,  and 
it  appeared  — was  admitted— that  her  character  was  good. 
But  whatever  may  have  been  his  motive,  he  did  not  act 
upon  the  ruling  and  suggestion  of  the  Court;  he  did  not 
offer  to  identify  the  letters,  but  after  the  jury  had  rendered 
their  verdict  adverse  to  him,  he  then  insisted  that  he  ought 
to  have  a  new  trial  because  the  letters  were  not  admitted ! 
That  thev  were  not,  was  the  laches  of  himself  if  he  could 
have  identified  them  by  the  witness  named,  or  otherwise- 
it  was  not  in  any  just  sense  the  fault  of  the  Court,  for  it  obvi- 
ously, in  effect,  told  him  he  might  identify  the  letters  and 
they  would  be  received. 

In  our  judgment,  there  is  no  legal  or  just  ground  upon 
which  the  exception  can  be  sustained,  and  it  would  savorof 
trifling  with  a  serious  niatter  to  allow  a  new  trial  for  the 

cause  assigned. 

AflSrmed. 


BERRY    GODWIN  v.  WILMINGTON  AND    WELDON  RAILROAD 

COMPANY. 


Measure  of  Damages — Judge^s  Charge. 

In  an  action  against  a  railway  company  for  negligently  killing  a  cow, 
where  there  was  no  testimony  as  to  the  value  of  the  dead  body, 
it  was  not  error  in  the  Court  to  instruct  the  jury  that  the  plaintiff 
was  entitled  to  recover,  as  damages,  the  value  of  the  cow  alive, 
less  the  sum  he  had  received  for  its  hide,  notwithstanding  he  had 
been  notified  by  the  defendant  to  remove  the  carcass. 
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Civil  action,  tried  before  Graves,  J.,  at  Spring  Term,  1889, 
of  Johnston  Superior  Court. 

This  action  commenced  before  a  Justice  of  the  Peace,  to 
recover  damages  for  killing  plaintiff's  cow.  The  Justice 
gave  judgment  for  plaintiff,  and  the  defendant  appealed  to 
the  Superior  Court,  where  the  following  issues  were  submit- 
ted to  a  jury: 

1.  Was  plaintiff's  cow,  killed  by  the  negligence  of  the 
defendant  company  ?     Answer :  Yes. 

2.  What  is  the  value  of  the  cow?     Answer:  $48.50. 
Thereupon  the  Court  gave  judgment  for  the  amount,  and 

interest  and  costs,  and  the  defendant  appealed. 

Od  the  trial  the  plaintiff  offered  evidence  tending  to  show 
that  he  was  the  owner  of  the  cow,  and  its  value  was  $50,  and 
that  it  was  killed  by  the  negligence  of  the  defendant. 

It  appeared  in  evidence  that  the  cow  was  about  six  years 
old,  and  in  good  order,  with  a  calf  six  months  old;  that 
plaintiff  had  been  paid  $1.50  for  the  hide,  and  had  been 
notified  to  remove  the  carcass  from  the  defendant's  right  of 
way,  and  this  was  the  only  evidence  in  regard  to  the  value 
of  the  carcass. 

There  were  no  written  prayers  for  instruction.  There  was 
no  exception  to  any  part  of  the  instruction  given,  except 
that  part  which  related  to  the  measure  of  damages.  Upon 
that  question  the  Court  instructed  the  jury  that,  if  it  should 
be  found  that  plaintiff  was  entitled  to  recover,  the  measure 
of  damages  was  the  value  of  the  cow,  less  the  $1.50  he  had 
received  for  the  hide.     To  this  the  defendant  excepted. 

No  counsel  for  the  plaintiff. 

Mr,  A.  W.  Haywood,  for  the  defendant. 

Smith,  C.  J.  The  direction  given  to  the  jury  in  meas- 
iiring  the  damages  was,  of  course,  based  upon  the  evidence 
before  the  jury,  and  we  do  not  well  see  how  it  could  have 
been  otherwise.    There  was  no  proof  of  the  value  of  the  dead 
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ly  of  the  animul,  or  that  it  was  of  any  value  beyond  the 
ce  paid  for  the  hide,  or  could  have  been  put  to  any  profit- 
e  uae.  The  ruling  is  not  at  variance  with  that  made  Id 
case  of  Roberta  v.  Railroad,  88  N.  C ,  560.  There,  the 
lof  from  the  owner  of  the  dead  cow  was  that  her  body 
3  worth  from  $18  lo  $20,  and  the  jury  was  instructed  that 
9  was  a  proper  deduction  fronr  the  value  of  the  living 
f,  and  the  Siune  principle,  upon  the  proofs,  is  enunciated 
the  present  ease.  Besides,  there  was  no  exception  to  the 
irge,  except  in  this  particular,  and  no  specific  iuatniction 
9  asked,  so  far  as  the  record  discloses,  on  the  point.  W^ 
RaUroad,  96  N.  C,  408. 

Affirmed. 


D.  PUFFER  &  SONS'  MANUFACTURING  CO.  v,  J.  M,  BAKER 
and  K.  C.  HARGRAVE. 

Contract — Bailment —  Trial — Evidence. 

Vhere  a  jurj  is  waived,  and  the  judge  tries  the  facta,  errors  com- 
mitted by  him  in  the  rwreption  or  rejection  of  evidence  •» 
reviewable  upon  appeal. 

?he  admiasion  of  irrelevant  testiaiony  is  not  ground  for  a  new  trill, 
if  it  ie  apparent  that  it  was  harmlese. 

!lie  plaintiffs  and  defendants  entered  into  a  contract,  whereb;  tfae 
former  "hired"  and  "leased"  to  the  latter  certain  personal  prop- 
ertj  for  a  fixed  period,  at  a  price  ascertained,  to  be  paid  forin 
instalmenta;  it  was  stipulated,  that  upon  the  payment  of  the 
entire  sum  the  title  should  vect  in  the  defendants,  but  upon  fail- 
ure to  pay  any  one  of  the  instalments  the  lease  should  terminate 
and  the  plaintiff  might  re-possess  himself  of  the  property :  BeU, 
(1)  that  this  contract  constituted  a  bailment ;  and  (2)  that  the 
defendants  might  terminate  it  at  any  time  by  a  refusal  to  pay  the 
instalments  then  due,  and  ac  offer  to  surrender  the  property. 
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Civil  action,  tried  before  MacRae^  /.,  at  Spring  Term, 
1889,  of  Edgecombe  Superior  Court. 

The  plaintiffs,  an  incorporated  company,  commenced  their 
action  on  April  4,  1889,  before  a  Justice  of  the  Peace  in 
Edgecombe  County,  to  recover  the  several  sums  due  on  four 
notes,  each  for  twenty-five  dollars,  and  maturing  on  August 
3d,  November  3d,  and  December  3d  of  that  year,  and  the 
fourth  on  January  3d  of  the  next  year.  The  first,  the  others 
differing  only  in  the  time  of  maturity,  is  in  form  as  fol- 
lows: 

"$25.00  Boston,  Mass.,  May  3d,  1888. 

"August3d,  1888, afterdate  we  promise  to  pay  A.  D.  Puffer 
A  Sons  Mfg.  Co.  or  order  twenty-five  dollars,  with  interest  at 
6 percent.,  as  per  a  lease  to  us  of  certain  goods  this  date — 
value  received. 

"This  obligation  is  not  to  be  taken  as  a  payment  of  the 

property  leased  in  connection   hereunto,  under  any  law  in 

any  State,  but  only  as  evidence  of  a  certain  amount  to  be 

paid  whenever  the  signers  shall  desire  to  become  owners  of 

the  property  leased. 

"No.  2.     Due  August  3d,  1888. 

"Baker  &  Hargrave. 
"Tarhoro,  N.  C." 

('ontempora  neon -sly  with  tlie  giving  of  these  and  other 
similar  note?,  »hc  dofendants  executed  the  following  paper, 
denominated  a  "Lcjise:" 

"Know  all  men  by  these  presents,  that  we.  Baker  &  Har- 
grave, of  Tarboro,  State  of  North  Carolina,  have  hired, 
leased  and  received  of  A.  D.  Puffer  &  Sons  Mfg.  Co.,  of 
Boston,  Commonwealth  of  Massachusetts,  for  the  term 
to-wit,  two  years  and  two  months,  ending  July  3,  1890, 
subject  to  the  conditions  herein  stated,  the  following 
described  goods  and  chattels:  One  Bartholdi  Wall  Soda  and 
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Mineral  Water  Draught  Apparatus,  &c ,  and  we  do  promiae 
and  agree  with  the  said  A.  D.  Puffer  &  Sons  Mfg.  Co.,  their 
representatives  and  assigns,  to  pay  them  for  the  possession 
and  reasonable  use  thereof  for  said  term,  the  sum  of  seven 
hundred  and  thirty-two  dollars,  as  rent,  to  be  paid,  cash 
seventy-five  dollars,  balance  in  the  instalments  set  forth  in 
the  several  obligations  given  by  us  therefor,  as  follows: 

"July  3,  1888,  fifty-seven  dollars;  August  3, 1888,  twenty- 
five  dollars,  and  twenty-four  other  notes,  each  for  the  sum 
of  twenty-five  dollars,  and  maturing,  one  on  the  3d  day  of 
each  succeeding  month  until  they  all  become  due  and 
payable. 

"It  is  further  provided  that  upon  full  payment  of  the  sev- 
eral obligations  aforesaid,  all  claim  and  title  to  said  property 
on  the  part  of  said  A.  D.  Puffer  &  Sons  Mfg.  Co.  shall  cease,  and 
the  whole  title  shall  vest  in  said  lessee  as  owner;  but  upon 
any  breach  of  the  provisions  of  this  lease,  especially  upon 
failure  by  the  said  lessee  to  pay  the  several  obligations, 
or  either  of  them,  as  they  become  due  and  payable,  then 
this  lease,  and  any  and  all  claims  or  right  on  the  part  of  said 
lessee  under  the  same,  or  to  the  further  use  and  possession  of 
said  property,  shall  be  thereby  terminated,  and  the  said 
A.  D.  Puffer  &  Sons  Mfg.  Co.  may  hereafter,  at  any  time, 
enter  the  premises  where  said  property  may  be  and  rosnme 
possession  of  the  same,  without  process  of  law  or  let  or  hin- 
drance from  lessee;  and  such  of  the  aforesaid  obligations  as 
mature  after  said  A.  D.  Puffer  &  Sons  Mfg.  Co.  have 
resumed  possession  of  said  property,  shall  be  taken  and 
held  to  be  void  and  returned  to  the  Irsseo  upon  demand; 
said  obligations  are  not  to  be  taken  us  a  payment  for  said 
goods  and  chattels  under  any  law  in  any  State,  hut  only  as 
evidence  of  the  amount  to  be  paid  whenever  the  lessee 
should  desire  to  become  owner  of  the  pro{)erty." 

On  November  3d,  when  the  second  instalment  became 
due,  the  defendants  wrote  to  the  plaintilfs  tliat  they  surren- 


SEPTEMBER  TERM,  1889.  151 


Puffer  v.  Baker. 


dered  the  fountain,  fixtures,  &c.,  and  demanded  the  return  of 
the  undue  notes,  adding  at  the  same  time  that  the  property 
was  subject  to  their  command. 

The  plaintiffs  recovered  judgment  before  the  Justice  for  the 
sum  and  interest  due  on  the  two  first  maturing  notes  only, 
and  on  the  trial  in  the  Superior  Court,  to  which  it  was  carried 
by  plaintiffs*  appeal,  a  similar  judgment  was  rendered 
upon  the  facts  found  by  the  Court  by  consent  of  parties, 
instead  of  by  a  jury  verdict,  and  the  appellants  taxed  with 
the  costs  of  the  appeal,  from  which  the  plaintiffs  appealed 
to  this  Court.     The  errors  assigned  are : — 

1.  The  admission  in  evidence,  after  objection,  of  the  fol- 
lowing paper  writing : 

"  February  25, 1888. 
"A.  D.  Puffer  &  Sons  Mfg.  Co, 

Manufacturers  Soda  Water  Apparatus, 
46  and  48  Portland  Street, 
Boston,  Mass. 

"Please  forward  to  our  address,  Tarboro»  N.  C,  on  or  about 
April  1, 1888,  the  following  described  property :  Bartholdi 
wall  apparatus,  <fec.,  which  we  hereby  agree  to  lease  upon 
the  following  terms : 

"For  the  first  we  will  pay  rent  on  delivery  $75;  fol- 
lowing $57;  balance  $25  per  month  till  paid  for,  with  6  per 
cent.  .    ' 

"And  I  further  agree  to  sign  the  usual  form  of  lease  and 
obligations  as  used  by  the  said  A.  D.  Puffer  &  Sons  Mfg.  Co., 
and  covering  the  above  described  goods  and  payments. 
They  to  have  the  right  to  take  said  property  without  legal 
process,  and  without  liability  to  any  person,  if  said  rent  is 
not  paid  at  the  time  aforesaid,  or  if  said  lease  and  obliga- 
tions are  not  signed  and  returned  to  said  A.  D.  Puffer  & 
Sons  Mfg.  Co.  upon  their  request  after  delivery  of  said 
goods. 
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**  But  when  said  rent  has  all  been  paid  at  the  times  thereof, 
should  we  so  elect,  the  title  of  said  property  shall  be  traDS- 
ferred  to  us,  or  order,  by  a  bill  of  sale,  in  consideration  of 
the  payment  by  us,  of  the  sum  of  1  per  cent;  otherwise  the 
same  shall  be  returned  to  them  at  their  expense.  All  orders 
are  accepted  subject  to  any  delays  that  may  be  occasioned 
by  fire,  strikes  or  any  other  unforeseen  causes. 

(Signed)  "  A.  D.  Puffer  &  Sons  Mfg.  Co., 

(per  L.  Jernan) 
"Baker  &  Harorave" 

2.  The  denial  of  the  plaintiffs'  right  under  the  contract  to 
recover  the  amount  due  on  the  excluded  notes. 


Mr.  John  L.  Bridgers,  for  the  plaintiffs. 

Meisrs.  Gilliam  &  Soriy  by  brief,  for  the  defendants. 

Smith,  C.  J. — after  stating  the  case:  The  writing,  to  the 
introduction  of  which  before  the  Court  objection  is  raade, 
was  the  initiation  of  the  negotiation  which  terminated  in 
the  contract  of  May  3,  1888,  and  seems  to  have  been  secured 
as  a  preliminary  part  of  the  transaction,  perhaps  shedding 
some  light  upon  the  provisions,  but  not  to  change  or  in  any 
respect  modify  the  agreement  represented  in  the  two  papers; 
nor  does  it  seem  to  have  been  allowed  any  force  or  weight 
in  putting  a  construction  upon  their  terms.  It  was,  there- 
fore, harmless,  and  could  have  had  no  effect  upon  the  mind 
or  influenced  the  opinion  of  the  trying  Judge.  It  would  be 
a  reviewable  error  in  the  Judge,  while  in  the  exercise  at  the 
same  time  of  his  own  and  the  functions  of  the  jury,  to  admit 
and  act  upon  incompetent  evidence  in  arriving  at  facts,  for 
in  p  issing  upon  their  admissibility  ho  virtually  instructs  him- 
self in  determining  what  maybe  considered  ns  declared  therein. 
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Yet  immaterial  evidence,  not  calculated  to  mislead  in  pass- 
ing upon  disputed  facts,  is  not  error.  Patton  v.  Porter^  3 
Ired  ,  539;  Reynolds  v.  Magnus,  2  Ired  ,  26. 

More  especially  can  no  complaint  be  made  of  the  ruling 
when  it  is  manifest  that  the  admitted  script  had  no  influence 
upon  the  legal  result  arrived  at,  which  was  based  solely  upon 
a  construction  of  the  other  writings.  The  conclusion  of  the 
defendants'  nonliability  upon  the  two  last  notes  was  depend- 
ent upon  the  effect  given  to  the  writings,  which  together 
constitute  the  contract,  about  which  there  was  no  contro- 
versy. 

2.  This  brings  up  the  inquiry  as  to  the  correctness  of  the 
interpretation  put  upon  the  contract  in  its  entirety.  The 
explanatory  condition  annexed  to  the  promise  in  the  notes, 
evidently  refers  to  the  lease,  and  repels  the  possible  inference 
of  a  purcha.se  and  mode  for  paying  for  the  apparatus,  while 
the  lease  itself  declares  the  contract  to  be  one  of  hiring  or 
bailment  for  a  stipulated  term,  "  two  years  and  two  months 
ending  July  3,  1890,"  and  the  promise  is  to  pay  them,  the 
plaintifls,  **  for  the  possession  and  reasonable  use  thereof,  the 
sum  of  seven  hundred  and  thirty  two  dollars,"  partly  in 
money,  partly  in  time  notes,  of  which  those  before  us  form 
part. 

It  is  further  expressly  provided  that,  while  upon  full  pay- 
ment of  the  sums  specified,  the  title  should  pass  to  the 
defendants,  yet  that,  "  upon  any  breach  of  the  provisions  of 
the  lease,  especially  upon  the  failure  of  the  lessee  to  pay  the 
several  obligations,  or  either  of  them,  as  they  become  due 
and  payable,  then  this  lease  and  any  and  all  claim  or  right  on 
tbe  part  of  said  lessee  under  the  same,  or  to  the  further  use 
and  possession  of  said  property,  shall  be  thereby  terminated," 
&c.  The  import  of  this  l:inguage  is  too  plain  to  admit  of 
dispute.  It  creates  a  bailment  which  may  last  for  a  given 
period,  but  comes  to  an  end,  in  which  case  the  parties  for 
the  future  occupy  the  same  relations,  as  to  the  title  to  the 
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property,  as  before  the  making  of  the  contract  and  further 
payments  are  dispensed  \vith. 

We  think  the  contract  was  terminable  by  the  lessees,  and 
results  from  their  failure  to  meet  any  one  of  the  obligations. 

The  notice  of  defendants'  intention  to  pay  nomorewas,iD 
legal  effect,  equivalent  to  such  failures;  in  fact  and  eo  instanti 
ended  the  bailment  and  lease.  The  plaintiffs  then  became 
entitled  to  possession  of  the  property,  and  the  defendants  to 
the  surrender  of  the  undue  notes,  and  their  exoneration  there- 
from was  effected. 

There  is  no  error,  and  the  judgment  is  affirmed. 

Affirmed. 


J.   W.  PEA.OOCK  V.  HENRY  STOTT. 

Cloud  upon  Title — Cause  of  Action — Jurisdiction, 

1.  An  action  to  remove  a  cloud  upon  title  cannot  be  maintained  by  one 

who  is  not  shown  to  be  in  the  rightful  poFsession  of  the  land,  nor 
by  one  who  has  another  adequate  remedy. 

2.  Where  it  appears  from  the  record  that  no  cause  of  action  exists,  the 

Supreme  Court  will  ex  mero  motu  dismiss  the  appeal  for  want  of 
jurisdiction. 

This  is  a  Petition  to  Rehear,  filed  at  February  Term,  1889. 

Messrs.  C.  M.  Cooke  and  F.  A.  Woodard,  for  the  plaintiff. 
Mr.  Jacob  Battle,  for  the  defendant. 


Avery,  J.  This  is  an  application  to  rehear  a  case  decided 
at  September  Term,  1888.  It  is  not  contended  for  the  plain- 
tiff that  the  principle  announced  by  the  Court  (101  N.  C, 
149)  is  incorrect  in  theory.  But  he  insists  that  the  com- 
plaint, if  admitted  to  be  true,  would  establish  his  right  to 
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demand  judgment  that  the  deed  executed  by  Levi  Bailey  to 
Henry  Stott  be  declared  void,  in  order  to  remove  a  cloud 
upon  his  title. 

An  action  will  not  lie  solely  for  the  purpose  of  removing 
a  cloud  from  the  title  of  a  party  who  is  not  shown  to  be 
in  proper  possession  of  the  land  in  controversy,  nor  on  behalf 
of  a  complainant  who  has  another  adequate  remedy.^  Soufh- 
erhnd  v.  Harper,  83  N.  C,  200;  Busbee  v.  Macy,  85  N.  C, 
329;  Murray  v.  Hazell,  99  N.  C,  168;  Byeiiy  v.  Humphrey , 
95  N.  C,  151;  Browning  v.  Lavetider  (decided  at  this  term). 
The  defendant  does  aver  that  he  (defendant)  is  in  the 
rightful  possession.  That  averment  is  not  in  conflict  with 
any  allegation  of  the  complaint,  nor  is  any  replication  filed 
so  as  to  raise  an  issue  as  to  the  property. 

He  could  have  alleged  in  plain  terms,  according  to  his 
own  showing,  that  the  deed  from  Levi  Bailey  to  the  defend- 
ant Stott  was  executed  with  intent  to  hinder,  delay  or 
defraud  the  creditors  of  said  Bailey,  and,  on  proof  of  that 
all^ation,  could  have  caused  that  deed  to  be  declared 
void  by  the  Court,  and  thus,  by  avoiding  the  apparently 
older  title  of  Stott  to  the  legal  estate  in  the  land  which 
he  derived  from  Bailey — the  common  source  of  title — the 
plaintiff  would  have  removed  the  only  obstacle  to  his 
recovery  in  any  action  for  possession.  Indeed,  he  might, 
after  alleging  an  unlawful  holding  on  the  part  of  defend- 
ant, have  demanded  a  writ  of  possession  in  said  action. 
As  he  had  declared  that  he  held  the  equity  by  virtue 
of  the  parol  trust,  and  subsequently  bought,  at  execu- 
tion sale,  the  interest  of  Bailey,  who  held  the  legal  estate, 
and  that  Bailey  had,  prior  to  his  purchase  at  said  sale,  con- 
veyed to  the  defendant  Stott  to  '^prevent  his  creditors  from 
Teaching  his  land"  it  followed  that  the  legal  and  equitable 
estates  had  united  in  the  plaintiff,  if  all  of  these  allegations 
were  true,  but  he  had  failed  to  either  allege  the  fraud  dis- 
tinctly, or  to  ask  that  the  deed  to  Stott  be  declared  fraudulent 
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and  void,  or  had  also  failed  lo  charge  a  trespass  or  wroDgful 
possession  on  the  part  of  tlie  defendant  Stott. 

The  deed  to  Stoit  rould  nut  be  cancelled  unless  the  fraud 
was  both  alleged  and  proven,  and  the  plaintiff  could  not 
obtain  judgment  for  a  writ  of  possession  unless  he  had 
declared  and  established,  by  a  verdict  or  admissions,  that 
the  defendant  was  in  the  wrongful  possession.  The  com- 
plaint, therefore,  did  not  state  fuels  sufficient  to  constitute 
a  cause  of  action,  and  the  Court  did  not  have  jurisdifr 
tion.  In  such  cases,  this  Court  must  ex  mero  motu  hold 
that  there  is  a  want  of  jurisdiction,  and  that  the  ac^oa 
must  be  dismissed,  unless,  by  ameudnient  made  on  leave, 
the  plaintiff  can  acquire  a  standing  in  the  Court  Tiifierv. 
Baker,  SG  N.  C,  1 ;  Knowtes  v.  Bailroad,  102  N.  C,  59. 

We  therefore  adhere  to  the  former  ruling.  The  petition 
is  dismissed. 

Petition  dismissed. 


A.  J.  R1G3BEE  and  J.  & 


Judge's  Charge — EoideiKe. 

In  an  action  to  recover  the  value  of  certain  bricks  alleged  to  have  Iwr 
wrongfully  converted  by  the  defendant,  the  pleadings  tsiW  U 
iBBue  as  to  the  plainlilTs'  title  to  the  bricks,  and.  on  the  tri»1,  ibrre 
was  evidence  tending  to  show  that  the  defendant  decluied  that  i( 
WHS  immateriat  to  him  to  whom  he  delivered  or  paid  for  tbe 
bricke:  Held,  that,  while  this  declaration  was  evidence  proper  to 
be  submitted  to  the  jury,  it  was  error  t')  instruct  tbe  jury  that,  il 
they  found  as  a  factthateuchadeclarniion  was  made,  they  abouW 
find  the  issue  iu  favor  of  the  plaintiff. 

This  is  a  civn,  action,  which  was  tried  before  fiynum, /, 
at  March  Term,  1889,  of  Durham  Superior  Court. 
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The  complaint  alleged,  in  substance,  that  the  plaintifif 
Andrews  and  the  defendants,  in  the  month  of  March,  1887, 
entered  into  a  written  contract,  in  which  it  was  provided 
that  Andrews  should  manufacture  brick  at  a  certain  place, 
the  defendants  furnishing  necessary  funds  and  fuel,  and 
that  he  (Andrews)  was  to  be  entiiled  to  a  portion  of  the 
bricks  so  manufactured;  that,  subsequently,  he  executed  to 
his  co-plaintiff  a  chattel  mortgage,  to  secure  advances  of 
money,  upon  his  share  of  the  bricks,  and  that  the  defendants 
wrongfully  took  and  converted  Andrews'  share  to  their 
own  use. 

The  answer  denied  the  material  allegations  in  the  com- 
plaint, and,  specially,  that  Andrews  ever  acquired  title  to 
the  bricks  claimed  by  him,  and  which  he  had  attempted  to 
convey  by  the  mortgage.  They  also  further  alleged  that 
the  plaintiflF  Farthing  took  his  mortgage  with  notice  that 
Andrews  had  not  complied  wnth  his  contract,  and  thereby 
had  failed  to  acquire  title  to  any  portion  of  the  bricks. 

The  issues  submitted  to  the  jury,  and  their  responses  to 
them,  were  as  follows : — 

"1.  Did  the  defendants  convert  to  their  own  use  the  brick 
of  the  plaintiffs?     Answer:  Yes. 

"2.  If  so,  what  damage  have  the  plaintiffs  sustained  ? 
Answer:  Two  hundred  dollars. 

"3.  Did  Farthing  take  his  mortgage  with  notice  of  the 
contract,  and  that  the  part  thereof  referring  to  the  *  second 
mill '  was  not  performed  ?    Answer :  Yes." 

On  the  trial  "  there  was  contradictory  testimony  between 
plaintiffs  and  defendants  as  to  what  occurred  in  a  conversation 
between  plaintiff  Farthing  and  defendant  Manning  in  April 
1887,  and  his  Honor  charged  the  jury  that  if  they  believed 
Manning  read  to  Farthing  the  contract  set  out  as  part  of  the 
complaint,  and  said  to  him,  *  I  do  not  care  whom  I  deliver 
Andrews'  brick  to,  or  to  whom  I  pay  the  money  for  his 
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brick  ;  it  is  immaterial  to  me  whether  they  are  delivered  or 
paid  for  to  you  or  to  Andrews/  then  the  jury  should  answer 
the  first  issue,  Yes." 

To  this  charge  defendants  excepted,  and  from  a  verdict 
and  judgment  thereon  against  them  they  appealed. 


No  counsel  for  the  plaintiffs. 

Mr,  W.  W.  FulteTy  for  the  defendants. 


Merrimon,C.  J.  The  pleadings  put  in  issue  whether  or 
not  the  plaintiffs  had  any  brick,  as  alleged  by  them,  and  the 
evidence  of  ownership,  was  more  or  less  in  conflict.  Although 
Manning  may  have  said  to  the  plaintiff  Farthing,  "I  do 
not  care  whom  I  deliver  Andrews'  brick  to,  or  to  whom  I 
pay  the  money  for  his  brick.  It  is  immaterial  to  me  whether 
they  are  delivered  or  paid  for  to  you  or  Andrews,"  it  did  not 
follow,  as  a  necessary  consequence,  that  the  jury  should 
respond  to  the  first  issue  "  Yes,"  because  the  conflicting  evi- 
dence before  the  jury  might,  but  for  the  instruction  of  the 
Court,  have  led  them  to  conclude  and  find  that  the  plaintifls 
did  not  own  the  brick  in  controversy.  The  evidence  was 
perhaps  strong,  but  not  conclusive  evidence  of  the  owner- 
ship of  the  brick,  as  the  Court  seems  to  have  supposed. 

The  agreement  in  writing  read  to  Farthing  was  no  more 
than  some  evidence — it  was  not  conclusive.  The  defend- 
ants expressly  denied  in  their  answer  that  the  plaintiff 
Andrews  had  complied  with  its  material  terms,  or  had  made 
or  owned  any  brick  under  or  by  virtue  of  it. 

The  defendants  are  entitled  to  a  new  trial,  and  we  so 
adjudge. 

Error. 


SEPrEMBEK  TERM.  1880. 
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Haywood  norris  v.  isham  McLAMctai. 

t-ai/se  of  Attioii — Difmissal  of  Appeal — Re/ormntion  of  Deed — 
Plea'.liiig. 

ilie  Supreme  Court  will  examine  the  entire  record  upon  an  appeal, 
^D'l  if  it  appears  Iheretrom  that  no  sufficient  cause  of  action  is 
stated,  it  will  at  mero  motu  dismiss  the  appeal. 

"o convert  a  deed,  absolute  upon  Us  face,  into  a  mortgage,  it  must 
be  alleged  (hat  the  clause  of  redemption  was  omitted  by  reason  of 
l^orance.  mistake,  fraud  or  undue  advantage,  nor  will  the  Courts 
interfere  to  relieve  against  a  deed  where  the  testimony  t«nds  to 
Efaow  that  it  was  oppressive  and  involuntarily  executtd.  unless 
'he  proper  averments  as  to  these  facts  are  made  in  the  pleadings. 

This  is  a  civii.  action,  which  was  tried  before  Armfield, 
•'•.  at  August  Term,  1889,  of  Johnston-  Superior  Court. 

The  plaintiff  alleges  that  he  executed  to  one  Isham 
MtLam,  the  ancestor  of  the  defendants,  a  certain  absolute 
oeed  in  fee,  conveying  the  land  mentioned  in  the  com- 
pWnt;  that,  at  the  time  of  tlie  execution  of  said  convey- 
»nce,  the  plaintiff  was  indebted  to  the  said  McLam  in  the 
soil  of  sixty  dollars,  and  that  the  said  conveyance  waa 
inteQiied  as  a  mortgage;  "  that  the  plaintiff  objected  to  the 
^wution  of  the  said  conveyance  in  the  form  in  which  it 
■83  written,  but  that  the  said  McLam  said  to  him  (that)  it 
'Ma  mere  matter  of  form;  that  it  was  cheaper  than  a 
mortgage  and  that  he,  McLam,  would  re  convey  the  said 
land'  to  plaintiff  upon  the  payment  of  the  said  sixty  dol- 
™  The  plaintiff  further  alleges  that  the  land  is  of  much 
great«r  value  than  the  debt,  and  that  he  has  tendered  the 
•inieand  demanded  a  re-conveyance.  He  prays  to  be  per- 
Kitldto  redeem,  and  for  "other  and  further  relief."  The 
wster denies  all  these  allegations,  and  avers  that  full  value 
"ij  paid  for  the  laud.    The  statute  of  limitations  was  also 
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pleaded,  and  the  case  was  submitted  to  the  jury.  Upon  inti- 
mations of  his  Honor  in  respect  to  this  plea,  the  plaintitf 
submitted  to  a  non-suit  and  appealed. 

Mr.  C.  B,  Aycocky  for  the  plaintiff. 

Messrs.  Poii  &  Poa  filed  a  brief  for  defendants. 


Shepherd,  J — after  stating  the  case:  It  is  unnecessary 
to  consider  the  correctness  of  his  Honor's  rulings,  inasmuch 
as  we  are  of  the  opinion  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  It  is  the 
duty  of  this  Court  to  examine  the  entire  record,  and  if  no 
cause  of  action  is  stated,  to  dismiss  the  suit  ex  mero  inotu. 
Johnson  v.  Finch^  93  N.  C,  208,  and  the  cases  cited. 

It  is  well  settled  **that  in  order  to  convert  a  deed  absolute 
on  its  face  into  a  mortgage,  it  must  be  alleged,  and  of  course 
proved,  that  the  clause  of  redemption  was  omitted  by  reason 
of  ignorance,  mistake,  fraud  or  undue  advantage."  Streaior 
V.  JoneSy  1  Murph.,  149;  Bonham  v.  Craigy  80  N.  C,  224; 
Egerton  v.  JoneSy  102  N.  C,  278. 

There  is  an  entire  absence  of  any  of  these  essential 
elements  in  the  complaint,  and  the  deed  appears  to  have 
been  written  as  the  parties  intended. 

If,  as  is  suggested  by  the  testimony,  the  relations  of  mort- 
gagor and  mortgagee  existed  in  respect  to  the  land,  at  the 
time  of  the  execution  of  the  deed,  and  that,  by  reason  of  such 
relations,  the  transaction  was  oppressive  and  involuntary,  it 
should  have  been  so  stated  in  the  complaint.  "  There  must  be 
allegata  et  probata,  and  under  the  new  system,  as  under  the 
old,  the  Court  cannot  take  notice  of  any  proof  unless  there 
be  a  corresponding  allegation."  Pearson,  C.  J.,  in  McKet 
V.  Uneberger,  69  N.  C,  239. 

For  these  reasons  the  non-suit  must  stand. 

AflRrmed. 
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B.  F.  EO>JTAGUE&  JOHN  W.  LEE  v.  T.  K.  BROWN. 

pkading—Pt^frciency  off/rnier  action — Practice  before  JuM ices  of 

the  Peace. 

J,  Thep^i^<^^tioy  of  another  action  for  the  same  cause,  to  be  available 

as  a  ma.tt4d^r  of  defence,  must  be  specially  pleaded,  otherwise  it 

Will  oe  Considered  waived.     It  may  he  set  up  in  the  answer,  with 

"^    '"'fences,  and  any  issue  arising  thereon  may  be  submitted 

at     ^  ^^^^H.nie  tirue  a^  the  others  growing  out  of  the  pleadings,  with 

ins      ■-    iv^i^jjtQthe  jurv  that,  if  found  tor  the  defendant,  the  others 
need  n«>f-   »  ,  '      * 

*-   ^e  considered. 

options    ^ 
»    10  **    ,   f  ^     "^tore  Justices  of  the  Peace  the  pleadings  may  be  oral, 

1  evAv^  '   ^"^^  substance  of  them  must  be  entered  on  the  docket, 

ai  W^^jj^  ju  ^  plain  and  distinct  manner,  the  ground  of  the 

aCV^^"^'-.  ^nd  if  the  fdcts  relied  on  as  a  defence  be  new  matter, 

^Q^\[\v^e  o^  that,  also,  must  be  given  on  the  doiket,  in  a  plain  and 

^\irect  manner. 

3.  xJncier  Rule  6,  j^840,  The  Code,  the  recpiirement  that  the  plaintiff,  in 
actions  before  Justices  of  the  Peace,  must  show  his  riglit  to 
recover,  is.  in  effect,  a  general  denial  on  the  part  of  the  defend- 
ant, and  any  evidence  which  may  tend  to  contradict  the  plain- 
lirt'salligaiions,  may  be  receive<i :  but,  where  new  mat'er  is  relied 
^pon.  the  defendant  is  re«iuired  to  plead  it  specially. 

This  was  a  civil  action,  commenced  before  a  Justice  of 
the  Peace  iu  Wake  County,  and  carried  to  the  .Superior 
Court  by  ai»|)eal. 

At  April  Term,  1888,  of  the  Su|)erior  Court,  Shipp,  J.,  j)re- 
siding,  the  cauj^^e  c(miin^  on  ft)r  trial,  tlie  record  states  that 
**  the  defendant  luoved  that  the  cause  be  dismissed  for  want 
of  juri.sdiction  of  this  Court."  (Question  of  jurisdiction 
reserved. 

The  case  on  a[»peal  states  that,  "on  the  trial  before  Shipp, 
J.,  the  defendant,  for  the  purpose  of  showing  that  the  Court 
did  not  have  jurisdiction  of  this  action,  after  objection  by 
the  plaintiffs,  offered  in  evidence  the  record  of  a  suit  brought 
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in  the  Superior  Court  of  Wake,  by  plaintiffs  against  defend- 
ant, io  which  a  judgment  of  nonsuit  was  taken,  and  that 
the  plaintiffs  procured  a  summons  in  this  action,  before  the 
nonsuit,  oit  the  same  day,  and  that  the  Eumiuons  was 
served  upon  the  defeudant  in  the  bar  of  the  Court  immedi- 
ately after  the  nonsuit  was  entered."  •  *  •  "The  defend- 
ant insisted  before  Shipp,  J  ,  that  the  magistrnte  had  uo  juris- 
diction, and  that  this  (Superior)  Court  liad  none,  because 
tliis  suit  is  for  the  same  cause  of  action  of  tliat  [)eDdingiD 
the  Superior  Court  at  the  time  the  summons  was  issued  in 
this  action.  Judge  Shipp  refu.sed  to  admit  the  testimony  for 
the  purpose  offered,  or  to  submit  to  the  jury  any  issue  with 
a  view  to  finding  the  facts  on  which  the  question  of  jurisdic- 
tion migiit  arise,  to  wliich  the  defendant  excepted."  The 
action  was  then  tried,  resulting  in  a  verdict  for  the  plaiiilitTs. 
which  was  set  aside  and  a  new  trial  ordered. 

When  the  case  came  on  for  trial  again,  before  Graves,  J-, 
at  February  Term,  18^!).  tiie  defendant  renewed  the  motioD 
to  dismiss,  assigning  the  same  grounds,  but  it  being  maiie 
to  appear  that  Judge  Shipp  had,  in  fact,  overruled  the  same 
motion,  on  the  previous  trial,  the  Court  refused  to  again 
entertain  it  The  defendant  excepted;  and  there  being  a 
verdict  and  judgment  against  him  upon  the  issues  joined. 
he  appealed. 

Mr.  E.  V.  Smith,  for  the  plaintiffs. 
Mr.  C.  M.  Busbee,  for  the  defendant 

Avery,  J.:  The  record  proper  does  not  now  show  that 
the  motion  to  dismiss  wa.s  ever,  in  fact,  heard  beforeJudgt 
Shipp,  and  there  is  no  record  ..f  any  exception  to  his  ruling 
on  the  question  of  jurisdiction.  It  does  not  appear  thntllie 
parties  filed  written  pleadings,  and  the  record  shows  no 
memorandum  of  the  pleas  entered  by  the  defendant.  Bui 
it  does  appear,  that  on  the  trial  before  Judge  Shipp,  the  jury 
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under  him,  to  be  prejudiced  to  the  edvaotage  of  an  inter- 
ested party,  as  lo  "a  personal  transaction  or  communicatioD 
between  him  and  a  witness  called  to  testify  as  lt>  the  same 
in  behalf  of  such  intei'ested  parly.  The  language  is  so  clew 
that  very  little  is  lelt  to  iiitevpretation.  Obviously,  it  is  the 
duty  of  the  Court  to  give  eH'ect  to  the  legislative  will  so 
expn-ss,'.l.  Halyhiirto-  v.  DiM-tt,  Co  N.  C.  88;  BuWai 
V.    B-llard,    -lb    N.   C,   190;    Tobacco    Uo.   v.    AJcElwee.  100 

N.  c,  ir»o. 

The  [>laintilf  offered,  on  the  trial,  to  prove  by  the  witness 
WliecU-r  that  he  and  liis  deceased  son  purchased  from  the 
witness  the  land  in  contruversy.  He  |>lainly  claims  aa 
"interest"  in  il  against  the  defendants,  who  are  lieira  at  law 
of  his  deceased  son,  by  virtue  of  the  purchase  from  the 
witness;  he  alle;jes  that  he  paid  to  him  part  of  the  pur- 
chase "money,  lience,  lie  "derives  his  interest"  in  the  laod, 
whether  it  l>e  legal  or  efiuitable,  from  the  witness,  through 
the  deceased  son — the  witness  is  the  source  of  his  interest, 
whatever  it  may  be.  It  was  proposed  to  have  the  witness 
testify  as  to  a  personal  transaction  or  communication 
between  himself  and  tlie  deceased  son,  the  father  of  the 
defendants,  who  claim  under  him.  Nothing  to  the  contrary 
appearing,  it  was  proposed  to  prove  such  a  transaction— 
this  is  the  just  iniplication.  if  it  were  not  such,  tlio  plaintiff 
should  have  so  shown,  and  rendered  the  witness  compelenl. 
It  might  possibly  be  that  the  son  was  not  present  at  the 
purchase;  that  the  witness  did  not  communicate  with  him 
on  the  subject,  and  if  this  was  so,  the  plaintiff  had  the  right 
to  prove  the  fact  if  be  could.  So  far  as  appears,  the  »'it- 
ness  was  not  competent  to  pmve  the  purchase  of  the  land, 
as  proposed  by  the  plaintiff,  because  the  purchase  was  a 
personal  transaction  with  the  deceased  father  of  the  defend- 
ants, who  claim  under  and  derive  their  title  from  him,  and 
because  the  plaintiff,  claiming  adversely  to  the  defendants, 
derives  his  interest  in  the  land  from  the  witness,  as  do, 
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Aficrwiin.ls,  tlie  {•liiinlilfi'jiii  tiie  action  served  the  present 
pelitioiiyr,  the  princ.'i|isil  niortgitgor  in  the  niurtfjage  above 
inenlioned,  uii'l  her  Imsbaiid,  wilh  iioiioe  that  they  would 
move  at  llie  Juno  Tei-in  of  ISST,  of  the  Court  in  which  the 
action  was  brouj^ht,  "  for  .irdemf  foreclosure  of  the  mortgage 
([hill  mentioned  above)  diposited  by  yon  (the  mortgagors) 
to  secure  ij!l  fucli  ensts  and  djimages  as  the  phiinlillJi  should 
recover,"  Jce. 

Aherwards,  (he  present /cote  petitioner  made  opposition 
to  the  million  when  made,  by  answer  filed  liiereto,  alleging 
therein,  that,  pending  tiie  acli'm,  she  liad  purchased  a  part 
of  the  hiiid  de-rCrilK'd  jit  the  c  unplaint,  and  recovered  hy  the 
plaiiititis,  for  arrearages  of  taxes  due  from  the  phiintiil' on 
nccumitof  the  same,  jimi  hud  ilieSlicrilfs  deed  for  the  land 
SI)  purchased,  and  she  demanded  'judgment  that  a  reference 
be  made  to  ascertain,  u[ion  evidence,  the  value  of  the  land 
not  *>inbraced  in  her  piircliase,  and,  also,  the  value  of  that 
portion  owned  by  her,  and  rejiort  the  amount  equitably  due 
tlif  plaiiUiHs,  and  t'  a",  r^li -f  1)0  atlbrded  her  to  the  extent  of 
the  iliHeretice  in  value,"  Ac 

Pen.iing  tiie  action,  and  before  tiic  trial  thorv.'iri.  tin;  peti- 
tioner hail  m(.ved  the  C'cmr;  lo  allow  lier  (o  bn-ome  a  party 
(iefemlant  thereto  and  srt  uj)  h^T  ri'^lit  a-i  ,stu-it  [lure  m^or  of 
part  of  the  lan<l,  in  opp-i.-iii..n  to  ihc  right  of  the  plaintiffs  " 
to  recover.  ']'he  C'^;un  denied  her  nndinn,  ami  .••he  did  not 
excfpt  or  a|ipeal  from  such  denial.  Also,  after  the  judgment 
in  favor  of  the  ]ihiinlitf,  she  brought  her  independent  action, 
alleging  jif-r  title  by  virtue  of  iier  purchaise  nienti<med,  Ac, 
and  a.^^king  relief  by  injunclion.  'I'liis  action  was  decided 
adversely  to  h-r.  and  she  did  not  app  al. 

The  Court  denied  (ho  }ietitii)ner's  motion  in  the  action  for 
a  reference,  Ac,  and  pas-setl  an  order  ilirecting  that  the  mort- 
gaj;e  be  foreclosed,  iuid  that  the  lands  be  sold,  ifcc,  unless 
the  iDDiiey  recovered  by  the  plaintiff  as  danniges  and  costs 
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should  be  paid  into  Court  by  a  day  sp 
petiUouer,  Jane  C.  Martin,  appealed. 

Mr.  Geo.  V.  Strong,  for  the  petitioner. 
Mr.  E.  C.  Smitk,  contra. 

Merrimon,  C.  J. — after  statinj;  the  caj 
to  rehear  rests  upon  the  ground  that  th 
understood,  and  based  its  decision  on 
the  laad  which  the  petitioner  alleged 
pending  the  action,  and,  as  tu  which  si 
claimed  advantage  in  it,  was  a  part  of 
by  the  mortgage  mentioned,  which  ah 
executed  to  the  plaintiff,  whereas,  on 
part  of  the  land  mentioned  in  the  er 
plaintiff  sought  to  and  did  recover. 

The  allegations  of  the  petitioner  in 
action  to  the  motion  of  the  plaintiffs  t 
to  foreclose  the  mortgage  and  sell  the  I 
were  not  clear  and  definite.  Tlie  leai 
petitioner  has  helped  us  in  our  furti 
record,  and  we  think  our  opinion  wa 
erroneous  view  of  the  alJcgalions  of  1 
meant  to  allege,  and  did  so  sufficiently, 
she  had  purchased  i)art  of  the  land  reco 
tiff  at  a  sale  thereof,  made  by  the  Shei 
said  in  our  opinion,  however  proper  in 
the  case  as  it  appeared,  must  not  go  to 
petitioner  in  any  action  or  proceeding  sh 
bring  to  assert  any  right  she  may  ha 
alleged  purchase. 

We  think,  nevertheless,  that  the  Cc 
denied  the  application  of  the  petitioner, 
The  matter  in  litigation  had  been  sett 
had  recovered  judgment  for  the  land. 
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gate  in  an  action  brought  for  the  purpose 
so  in  tlie  way  she  aeeka  to  do. 

So  ii.  turns  out  tiiat  the  judgment  c 
plained  of  is  correct.  It  properly  re 
ground  we  at  first  supposed,  but,  clearly, ' 
appearing  in  tlie  record,  to  which  we 
this  opinion.  The  petition  must  therefo 
P. 


ROBERT  GILLIAM  and  WIFE  v.  GEO.  W.  W. 

Advdnietration — Parties —  Dwt 

An  action  to  enforce  the  eettlement  and  distr 
tfred  aBsets  in  th?  Iiands  of  a  former  adi 
niUHt  be  prosecuted  by  an  administrator  de 

This  action  was  tried  before  Bynum., 
1889,  of  Grasvili.k  Superior  Court,  uf 
demurrer. 

The  plaintiffs  alleged  in  substance; 

1.  That  Charles  Duncan,  died  intestat 
erable  personal  and  real  estate,  and  leav 
Charles  H.  Duncan,  David  Duncan,  Howi 
Duncan,  Isaac   Duncan,  Rebecca   Dunca 

(wife  of Dixon,  and  plaintitf  Sara) 

now,  wife  of  plaintiff  Robert,  his  heirs  at 

2.  That  Howell  Duncan  administerer 
said  Charles  Duncan,  with  the  defendani 
and  .lohn  A.  Watkins  as  his  sureties. 

3.  That,  in  the  course  of  his  administr 
trator  sold  the  real  estate  of  his  intestate 
payment  of  the  debts,  &c.,  under  an  ordei 
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land  to  her  in  1883,  she  and  her  husband  considered  all  their 
various  claims  as  a  debt  against  him  in  her  favor,  and  they 
constituted  the  consideration  for  the  deed  to  her. 

Mrs.  Bowles  demurred  and  contradicted  the  testimony  of 
Eagle  and  Harmon,  and  said  that  she  told  them  the  deed 
from  her  husband  to  her  was  made  to  cover  the  debt  her 
husband  owed  her  under  the  agreement  nmde  with  her,  that, 
if  she  would  allow  him  to  use  her  effects  to  pay  for  the  land, 
be  would  make  her  a  deed  for  it. 

Calvin  Bowles  testified  in  corroboration  of  his  wife^s  evi- 
dence, and  said  that  it  was  agreed  between  them  that,  if  she 
would  let  what  she  got  from  her  father  go  to  pay  for  the 
land,  it  should  be  hers,  and  that  he  executed  the  deed  to  her 
in  fulfillment  of  that  agreement.  Calvin  Bowles  had  no 
other  land,  and  was  not  worth  his  lawful  exemptions  in  per- 
sonal property.  It  appeared  that  the  $259  note  was  a  part 
of  the  judgment  under  which  the  land  was  sold,  and  that 
Calvin  Bowles  owed  other  debits  at  that  time. 

The  only  issue  passed  u[)on  by  the  jury  wa.s  as  follows: 

*' VVas  the  deed  of  Calvin  Bowles  of  October  6,  lt>83,  to  his 
wife  Asenath  Bowles  made  to  hinder  and  defraud  the  credi- 
tors of  Calvin  Bowles?" 

It  was  conceded  that,  if  this  issue  should  be  answered  in 
the  affirmative,  it  would  not  be  necessf^ry  for  the  jury  to  pass 
upon  the  others. 

The  plaintiffs  contended — 

1.  That  the  deed  was  fraudulent  upon  its  face. 

2.  That,  upon  the  defendants'  own  showing,  the  transac- 
tion was  fraudulent. 

3.  That  the  property  received  by  the  defendant  Calvin 
Bowles,  before  1868,  from  the  estate  of  his  wife's  father, 
became  his,  and  could  form  no  part  of  the  consideration  in 
the  deed  to  his  wife,  nor  could  it.  be  an  indebtedness  to  his 
wife;  that  if  any  part  of  the  consideration  of  the  deed  was 
feigned,  it  was  void. 
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from  any  claims  of  the  wife  whatever.  But  that  it  was  com- 
petent for  them  to  agree  that  such  pro{)erty  should  be  the 
separate  property  of  the  wife,  and  if  they  had  such  an 
understanding  and  agreement  in  regard  to  it,  and  it  was 
agreed  further  between  them,  that  the  husband  should  use 
and  employ  it  as  his  wife's  property  in  paying  for  the 
land,  and  make  her  a  deed  to  the  land,  and  he  did  so  use 
it,  and  in  good  faith  conveyed  her  the  land  in  pursuance 
of  that  agreement,  and  without  any  intent  to  hinder,  delay 
or  defraud  his  creditors,  the  deed  would  not  be  void  as  to 
his  creditors. 

That  the  $259  which  Calvin  B  >wles  borrowed  from  the 
trustee  of  his  wife's  mother,  was  not  a  debt  due  from  him 
to  his  wife,  and  could  form  no  part  of  the  consideration  for 
the  oonvevance  to  her,  bv  her  husband,  of  the  laud  in  dis- 
pute,  but  this  fact  in  itself  would  not  justify  the  Court  in 
declaring  the  deed  to  be  fraudulent  and  void. 

» 

It  was  for  the  jury  to  say  wliether  the  evidence  in  the 
case  satisfied  them  that  the  deed  was  made  bv  Calvin 
Bowles  with  intent  to  hinder  and  defraud  his  creditors. 

If,  after  deducting  the  $259  from  the  amount  of  the  con- 
sideration expressed  in  the  deed,  it  appeared  to  them,  from 
the  evidence,  that  the  deed  was  made  to  Mrs.  Bowles  for  less 
than  the  land  was  reasonably  worth,  the  presumption  was 
that  it  was  fraudulent,  and  unless  the  defendants  had  satis- 
fied them  that  it  was  a  fair  and  honest  transaction  between 
the  defendants,  they  should  find  the  issue  in  the  affirmative. 

6.  That  the  defendant  Calvin  Bowles  had  the  right  to 
give  his  wife  any  property  he  owned,  whether  personal  or 
real,  and  no  matter  whence  he  derived  his  title  to  the  same. 
That  if  he  received  property  by  his  wife,  it  whs  competent  for 
him  to  give  it  back  to  her  to  be  her  own,  and  then  to  agree  with 
her  in  regard  to  the  manner  in  which,  and  the  purposes  for 
which,  it  should  be  used.     But  he  could  not  do  this  to  the 
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prejudice  of  his  creditors,  or  with  the  intent  to  defraud 
them. 

The  question  here  was  whether  the  husband  had  agreed 
with  his  wife  that  the  property  which  she  received  from  her 
father  and  from  his  estate,  and  from  her  brother's  estate, 
should  be  and  remain  the  property  of  the  wife,  and  that  she 
should  have  the  land  in  question  if  she  would  allow  him  to 
use  her  property  in  paying  for  it. 

The  plaintiffs  excepted  to  the  refusal  of  his  Honor  to 
charge  as  they  requested,  and  to  the  charge  as  given,  as 
follows: 

1.  Because  the  Court  erred  in  npt  holding  the  transaction 
fraudulent  in  law  upon  the  evidence 

2.  In  not  declaring  the  deed  fraudulent  on  its  face. 

3.  In  not  instructing  the  jury  that,  if  part  of  the  consid- 
eration upon  which  the  deed  from  Calvin  Bowles  to  his  wife 
was  made  was  feigned,  the  deed  was  void  as  to  the  creditors, 
if  he  was  insolvent  at  the  time. 

4.  That  the  Court  erred  in  instructing  the  jurj^  that,  if  the 
wife  paid  a  valuable  consideration,  no  matter  how  small,  and 
she  did  not  know  of  the  husband's  intention  to  defraud,  the 
deed  would  be  good,  even  if  the  husband  did  iniend  to 
defraud  his  creditors. 

5.  That  the  Court  erred  in  charging  the  jury  that,  if  the 
husband  received  the  horse  given  his  wife  by  her  father, 
even  at  the  hour,  or  before  lie  received  it,  he  agreed  with  her 
that  the  value  of  it  should  be  a  debt,  it  would  become  a 
debt,  and  might  form  a  part  of  the  consideration  to  support 
the  deed. 

6.  That  the  Court  erred  in  applying  the  same  rule  to  all 
the  other  personal  property,  and  also  the  real  estate,  it  being 
admitted,  at  the  time  the  same  was  received,  the  defendant 
Calvin  Bowles  was  indebted  and  insolvent  and  owned  no 
other  property,  and  it  being  in  evidence  that  the  debt  of  $259 
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is  a  part  of  the  debt  upon  which  the  judgment  was  entered, 
under  which  the  land  was  sold. 

7.  That  the  Court  erred  in  charging  the  jury  that  the 
defendant  could  give  back  to  his  wife  a  part  of  lier  property 
and  then  take  it  back,  and  the  balance  become  an  indebted- 
ness to  her,  it  being  admitted  that  he  was  then  insolvent 
and  largely  indebted  and  holding  no  property. 

8.  That  the  Court  erred  in  instructing  the  jury  that,  if  the 
$259  debt  was  a  part  of  the  consideration  in  the  det'd  from 
Bowles  to  his  wife,  it  would  not  render  the  deed  void  as  to 
creditors,  but  might  be  considered  by  them  as  evidence  of 
fraud,  and  only  raise  a  presumption  of  fraud  that  may  be 
rebutted  by  the  defendants,  and,  in  not  telling  them  the 
transaction  w^s  fraudulent  as  to  creditors,  if  the  defendant 
Bowles  was  insolvent. 

These  exceptions  to  the  instructions  given  by  his?  Honor 
to  the  jury  were  not  filed  until  after  the  jury  returned  their 
verdict. 

In  so  far  as  they  undertake  to  set  forth  the  charge  to  the 
jury,  it  will  be  seen,  by  reference  to  the  charge  itself,  that 
they  are  inaccurate,  and  do  not,  for  the  most,  set  forth,  sub- 
stantially, the  charge. 

The  Court  called  the  attention  of  the  jury  to  the  testimony 
of  the  several  witnesses  who  were  examined,  and  recited  it 
fully.  There  was  no  evidence  that  Calvin  Bowles  owed  any 
debt,  except  the  purchase  money  for  the  land,  at  the  time  he 
and  his  wife,  as  they  testified,  made  tiie  agreement  by  which 
her  property  was  to  be  used  to  pay  for  the  land,  and  the 
land  was  to  be  hers. 

The  jury  found  the  first  issue  in  the  negative.  Plaintiffs 
moved  for  a  new  trial,  which  motion  was  denied.  There 
was  judgment  for  defendants.     Plaintifls  appealed. 

Mr.  A.  E.  Holton,  for  the  plaintiffs. 

Messrs.  D.  M.  FurcheSy  \V.  M.  Robbins  and  M.  L,  McCorkle, 
for  the  defendants. 


Avery,  J. — i 
of  treating  tlie 
first  considered 
in  failing  to  c 
Bowles,  Oct.  (j 
face,  and  voic 
therein  was  "e 
by  said  Asena 
aeknowtedj;ed), 
affect  ion." 

Following,  ai 
cases  of  tliis  k 
Court,  ill  Brow, 
for  distiiiguisht 
the  Court  of  de 
those  cases  wbe 
a  presumption 
the  jury  to  dete 
and,  third,  whei 
the  fraud  are  i 
their  verdict  n 
satisfaction,  thu 
propositions  is 
expiessly  and 
ioeapable  of  e) 
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consideration  is  in  part  good  and  in  part  bad,  as  where  it  is 
notes,  some  of  which  are  valid  and  some  feigned,  the  deed  is 
void  intolOy  and  this  deed,  in  which  the  pecuniary  consid- 
eration is  coupled  in  c  )njunction  with  that  of  natural  affec- 
tion, falls  under  that  condemnation.  'J'o  sustain  this  view  they 
cite  iScme  v.  Marshall,  7  Jones,  300,  and  Johns'/n  v.  Murchison, 
Winston's  Law,  292.  In  Morris  v.  Pearson,  79  N.  C,  253,  this 
Court  expressly  overruled  Stone  v  Marshall  (and,  by  impli- 
cation, of  course,  the  latter  case,  in  which  the  former  is  cited 
as  authority  as  to  the  same  principle),  and  approved  the 
cases  of  Brannock  v.  Brannock,  10  Ired.  428,  and  McNeiU  v. 
RiddU,  66  N,  C,  290,  in  which  just  the  opposite  rule  is  laid 
down. 

We  cannot  conclude  from  the  face  of  the  deed  that  it  was 
made  for  the  ease  and  comfort  of  one  embarrassed  with 
debt.  There  is  no  internal  evidence  that  the  grantor  was 
indebted  to  any  person.  Nor  is  the  legal  inference  to  be 
drawn  that  the  deed  is  vitiated,  and  is  to  be  treated  as  vol- 
untary and  fraudulent,  because  to  the  pecuniary  considera- 
tion is  added  that  of  natural  affection.  Indeed,  if  no  valu- 
able consideration  had  been  mentioned,  the  grantor  could 
make  a  valid  voluntary  conveyance  to  his  wife,  if  he  retained 
property  sufficient  and  available  to  discharge  his  liabilities. 
Taylor  v.  Eatman,  92  N.  C,  601 ;  Worthy  v.  Brady,  91  N.  C,  265. 
For  the  first  assignment  of  error,  we  find  no  more  support  in 
the  evidence  and  the  law  applicable  to  it.  The  issue  of 
fraud  was  one  for  the  jury,  and  the  Court  could  not  with- 
draw it  from  their  consideration  without  invading  their 
province  and  disregarding  the  right  of  defendants  under 
the  Constitution.     Beasly  v.  Bray,  98  N.  C,  266. 

K  in  the  aspect  of  the  evidence  most  favorable  to  the 
defendants,  or  upon  their  own  showing,  the  deed  was  fraudu- 
lent in  law,  it  was  the  duty  of  the  Judge  to  so  instruct  the 
J^ry,  and  not  otherwise.  Relying  upon  the  authority  of 
^lod  V.  Justice,  86  N.  C,  511,  and  Temple  v.  Williams,  4  Ired. 
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benefit,  she  permitted  her  husband  to  receive  and  sell  a 
horse  delivered  in  lieu  of  the  purchase  money  for  her  share 
of  a  tract  of  land  sold  after  the  partition  was  made  between  . 
her  father's  heirs.  The  husband,  in  pursuance  of  an  under- 
standing with  her,  sold  the  horse,  as  her  agent,  for  one  hun- 
dred and  eighty  dollars,  and  paid  that  amount  on  the  pur- 
chase money  due  for  the  land  in  controversy.  With  the 
same  understanding,  he  received  and  applied  in  the  same 
way  sixty  dollars  due  her  as  her  moiety  of  partition  of  the  said 
land,  and  forty-two  dollars  received  as  her  share  of  a  fund 
arising  from  a  sale  of  the  interest  of  a  deceased  brother  in 
her  father's  land.  The  horse,  given  to  her  by  her  father  in 
the  year  1857,  became  the  property  of  the  husband,  as  did 
the  money — ninety  dollars — received  by  the  husband  as  the 
distributive  share  of  the  fund  arising  from  the  sale  of  per- 
sonal property  belonging  to  her  father's  estate.  The  residue 
of  the  purchase  monej^  as  she  testifies,  was  two  hundred  and 
fifty-nine  dollars — her  portion  of  a  fund  of  two  thousand 
dollars,  which  was  to  be  divided,  at  her  mother's  death, 
among  her  children,  and  was  borrowed  by  her  husband  from 
that  fund  before  her  mother's  death. 

Instead  of  the  instruction  Jisked,  having  previously  given 
other  instructions  as  to  the  insolvency  of  the  husband,  to 
which  we  will  presently  advert,  his  Honor  told  the  jury  that,, 
under  the  law  then  in  force,  all  of  this  j>r<)|)erty  used  in  the 
purchase  of  the  land  belonged  to  the   husband  absolutely, 
but '* it  was  competent  for  him   to  agree  that  it  should  be 
the  property  of  the  wife,  and  if  they  had  such  understand- 
ing and  agreement  in  regard  to  it,  and  it  was  agreed  further 
between  them  that  the  husband  should  use  and  employ  it, 
as  his  wife's  [)roperty  in  paying  for  the  land,  and  make  her 
a  deed  to  the  land,  and  he  did  so  use  it,  and,  in  good  faith^ 
conveyed  her  the  land  in  pursuance  of  the  agreemeut,  and, 
without  any  intent  to  hinder,  delay  or  defraud  his  creditors^ 
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1.  An  assignment  by  a  debtor  of  all  his  property,  or  what 
purports  upon  the  face  of  the  deed  to  be  the  whole  of  his 
property,  ostensibly  to  provide  for  the  payment  of  debts  due 
to  a  portion  or  all  of  his  creditors,  but  with  intent  to  hin- 
der, delay  or  defraud  his  creditors,  or  any  of  them,  is  fraud- 
ulent and  void,  though  neither  the  trustee  nor  cestiie  qui 
trugt  had  any  knowledge  of  the  corrupt  intent. 

2.  A  mortgage  deed,  executed  to  secure  the  payment  of 
money  loaned,  or  of  a  valid  pre-existing  debt,  but  also  with 
the  intent,  on  the  part  of  the  mortgagor,  to  hinder,  delay  or 
defraud  his  creditors,  will,  nevertheless,  be  deemed  valid, 
and  enforced  by  the  Courts  as  against  the  claims  of  cred- 
itors other  than  the  mortgagee  or  cesttis  qui  trusty  unless  the 
beneficiary  under  the  deed  had  knowledge  of  and  partici- 
pated in  the  fraud. 

"A  voluntary  assignment  means  an  assignment  of  all 
the  debtor's  property  in  trust  to  pay  debts,  as  contradis- 
tinguished from  a  mere  sale  thereof,  or  pledge  or  hypotheca- 
tion of  the  property  to  a  particular  creditor,  as  a  mere  secu- 
rity in  the  nature  of  a  mortgage."  Deas  v.  Barchardj  10 
Paige,  ch.  R.,  41.  See,  also,  Lavender  v.  Thomas^  18  Ga.,  668 ; 
Bam  V.  Mayo,  102  N.  C,  440;  Dowd  v.  Afeans,  128  U.  S., 
273;  Rathbum  v.  Patner,  18  Barb.  (N.  Y.),  272;  Wilsm  v. 
Fimythe,  24  Barb.  (N.  Y.),  120;  Barker  v.  HuU,  13  N.  H., 
293;  HewtU  v.  HoUina,  11  Penn.  St.  (1  Jones),  27.  A  mort- 
gage deed  differs  from  assignment,  in  that  it  contains  a 
clause  of  defeasance  under  which  the  property  conveyed  may 
revert  to  the  mortgagor,  while  under  an  assignment  the 
property  transferred  to  the  assignee  is  to  be  sold  at  all  events. 
Mordenv.  Babcocky  2  Metcalf,  204.  Moreover,  a  mortgage  with 
power  of  sale  in  the  mortgagee,  or  a  self- executing  mortgage, 
with  the  same  power  vested  in  a  trustee,  provides  that  the 
sale  is  to  be  made,  if  either  a  certain  sum  of  money,  or  one 
which  the  instrument  indicates  the  means  of  making  cer- 
tain, shall  not  be  paid  within  a  given  time.  So  that  it 
appears,  from  the  face  of  the  deed,  that  the  amount  of  the 
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consideration  is  shown  to  be  erroneous,  has  grown  out  of  the 
habit  of  confounding  the  consideration  with  the  intent. 
Upon  this  idea  we  may  readily  reconcile  with  the  views  we 
have  announced  the  authorities  relied  on  by  the  plaintiff  to 
establish  his  contention.  The  principles  we  have  laid  down 
will,  at  a  glance,  mark  the  line  between  this  case  and  any 
others  in  which  the  conveyance  attacked  was  a  voluntary 
assignment. 

It  is  certain  that  the  plaintiff  had  no  just  cause  to  com- 
plain of  the.  instruction,  numbered  four,  given  by  the  Court, 
for,  assuming  Bowles  to  be  solvent,  the  Court  did  not  tell  the 
jury  that  the  relationship  of  the  parties  to  the  deed,  and  the 
inadequacy  of  the  price,  if  that  paid  was  not  a  fair  one,  were 
badges  of  fraud  or  circumstances  to  be  considered  in  connec- 
tion with  the  testimony  tending  to  show  the  deed  was  fraudu- 
lent, but  instructed  them  that  both  the  failure  to  pay  an 
adequate  price  and  the  fact  that  the  parties  were  husband 
and  wife,  raised  a  presumption  of  fraud  and  cast  upon  the 
defendants  the  burden  of  rebutting  it  by  the  evidence. 
Bump,  on  Fraudulent  Con.,  80;  Brown  v.  Mitchell^  supra; 
Bigelow  on  Fraud,  136. 

While  we  have  not  mentioned,  specifically,  each  assign- 
ment of  error  filed  by  the  plaintiffs — and,  indeed,  some  of 
them  are  inconsistent  with  the  statement  of  the  case  made 
by  the  Court — we  have  considered  and  discussed  every  point 
properly  raised  by  the  exceptions  to  the  charge  of  the  Court, 
and  we  find  no  error  that  should  entitle  the  plaintiffs  to  a 
new  trial. 

It  seems  diflBcult  to  dispel  from  the  minds  of  parties  and 
counsel  the  idea  that,  in  actions  like  this  at  bar,  the  appellate 
Court  can,  in  some  way,  vacate  the  finding  of  a  jury  that 
they  think  is  plainly  against  the  weight  of  testimony.  The 
jury  have  decided  the  issue  in  this  case  in  the  light  of  a  full 
and  fair  exposition  of  the  law  by  the  learned  Judge  who 
presided,  and  their  verdict  must  stand. 

AflBrmed. 
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mortgage;  that  plaintiff  executed  said  deed,  but  it  was 
delivered  to  Fisher  without  his  authority,  who  put  it  in  the 
possession  of  the  defendants  Hill  &  J'etzer,  who  now  liold 
the  same;  the  plaintiff  alleged  that  he  has  received  par- 
tial payment  on  the  debt,  but  did  not  know  at  the  time  he 
received  such  payments  that  the  said  deed  had  been  deliv- 
ered. He  further  alleged  that  he  has  never  cancelled  the 
mortgage.  He  asks  tliat  the  land  be  sold,  and  that  he  be 
paid  the  balance  due  him,  and  other  relief.  The  defendants 
denied  these  allegations. 

The  plaintiff  tendered  issues ;  the  defendants  objected, 
and  the  Court  submitted  the  following,  to  which  the  defen- 
dants excepted : 

I.  Did  Ervin  and  Charles  J.  Harris  execute  the  mortgage, 
as  charged  in  paragraph  1  of  complaint? 

n.  Did  the  defendant  J.  S.  Fisher  agree  to  bid  off  said 
land  at  the  sale  at  the  price  of  $3,660,  to  be  paid  in  cash 
to  said  Propst,  and  to  be  applied  to  the  satisfaction  of  the 
notes  or  bonds  due  by  said  Ervin  and  Charles  J.  Harris  to 
said  Propst,  and  was  the  payment  of  said  bid  to  be  a  con- 
dition precedent  to  the  conveying  of  any  title  by  said  Propst 
to  said  Fisher,  as  charged  in  paragraph  2  of  complaint? 

HI.  Did  the  defendant  J.  S.  Fisher  bid  off  said  land  at 
said  sale  in  pursuance  of  said  agreement? 

IV.  Did  the  plaintiflF  Propst,  in  expectation  of  a  compli- 
ance by  said  Fisher  with  his  contract,  cause  a  deed  for  the 
land,  bearing  date  20th  December,  1884,  to  be  prepared, 
and  was  said  deed  delivered  to  said  Fisher  without  the 
knowledge,  consent  or  authority  of  said  Propst,  as  charged 
in  complaint? 

To  all  these  issues  the  jury  responded  in  the  affirmative. 

The  case  had  been,  theretofore,  referred  to  the  Clerk,  by 
consent,  to  ascertain  the  amount  of  unpaid  purchase  money. 
It  was  agreed  to  take  the  Clerk's  finding,  and  that  no  issue 
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13,660,  which  sum  was  about  the  amount  due  on  the  Harris 
notes,  and  which  had  been  assigned  to  plaintiff.  Fisher 
expressed  some  doubt  about  getting  a  complete  title,  because 
of  the  length  of  time  of  advertisement  of  sale,  and  said  to 
Propst  that  if  the  Harris  boys  would  give  him  a  deed  for 
their  rights  he  would  buy  the  land  the  next  day  under  the 
sale  as  advertised.  C.  J.  Harris  was  then  sent  for,  and  he 
came  in  the  oflBce  and  was  told  what  had  taken  place,  and 
the  matter  was  fully  explained  and  talked  over,  and  it  was 
agreed  that  this  course  be  pursued. 

The  deed  from  the  Harris  bovs  to  Fisher,  which  was  read 
in  evidence,  was  then  written,  and  it  was  taken  by  C  J. 
Harris  to  Ervin,  his  brother,  to  sign.  He  brought  it  back 
the  following  morning  signed.  At  the  same  time  the  deed 
from  Propst  to  Fisher  was  drafted.  Both  deeds  were  pre- 
pared and  left  with  witness  after  execution. 

The  sale  took  place  on  the  2()th.     There  was  only  one  bid 
made,  and  that  was  made  by  Fisher  in  the  sum  of  three 
thousand  six  hundred  and  sixty  dollars.     Fisher  stated  to 
Propst  in  his  office  the  evening  before  that  he  would  pay 
13,660  in  cash.     On  the  20th  I  called  out  at  sale  the  terms 
as  cash.     When  Fisher  bid  off  the  land  I  went  to  my  office 
and  got  the  deed  from  Propst  to  Fisher,  that  was  prepared 
the  day  before  and  left  in  my  possession,  with  a  memoran- 
dum of  boundaries,  and  the  deed  from  the  Harris  bovs  to 
Fisher,  from  which  I  had  gotten  the  boundaries,  to;^ether 
with  some  other  papers  I  had  in  my  possession,  and  gave 
them  all  to  Fisher,  telling  him  that  I  had  to  leave  town 
and  for  him  to  give  them  to  Propst.     Propst  was  at  the  sale, 
and  when  I  got  back  to  Fisher's  office  Propst  was  not  there, 
and  I  had  to  leave  town,  and  told  Fisher  so,  and  I  gave  him 
the  deed  and  other  papers,  with  instructions  to  hand  them 
to  Propst.     I   had  no  authority  whatever  to   deliver  the 
deed,  and  no  instructions  fr.)m  Propst  to  do  so. 


r" 


SEPTEMBER  TERM,  1889.  219 

Carver  v.   Brady. 

the  transaction  in  reference  to  the  sale  of  the  land,  and  was 
clearly  relevant. 

3.  The  remaining  exception  relates  to  the  competency  of 
the  witness  Means.  The  defendant  Fisher  is  now  a  lunatic, 
and  is  represented  in  this  action  by  his  guardian.  The  wit- 
ness never  had  any  interest  in  the  laud  in  controversy;  he 
simply  acted  as  the  attorney  of  the  plaintiff,  and  he  is  not 
affected  in  any  way  by  the  result  of  this  suit.  Unquestion- 
ably, he  is  not  precluded  from  testifying  under  section  590 

of  The  Cade. 

Affirmed. 


J.  B.  CARVER  and  wife  v.  W.  O.  BRADY  and  A.  G.  BRADY. 

Injunction — Mortgage —  Usury — Notice. 

1.  A  mortgagee  will  not  be  restrained  because  he  failed  to  give  mortgagor 

DiDetj  days*  notice  of  his  intention  to  foreclose.  Such  notice  is 
unnecessary. 

2.  Before  one  can  ask  the  Court,  by  injunction,  to  restrain  a  sale  under 

mortgage,  on  account  of  usurious  interest  charged,  he  must  pay 
what  is  justly  due,  principal  and  interest.  He  who  would  have 
equity  must  do  equity. 

Civil  action,  pending  in  Cumberland  Superior  Court, 
and  heard,  upon  an  application  for  an  injunction,  by  Gilmer , 
/.,  at  May  Term,  1889. 

The  motion  was  by  plaintiff  for  an  injunction  to  prevent 
the  defendants  from  selling  the  plaintiff's  land  under  mort- 
gage, as  set  forth  in  complaint  used  as  an  affidavit. 

The  Court  refused  to  grant  the  injunction,  and  plaintiff 
excepted. 
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relief  must  do  equity.    The  Court  will,  (lierefore,  compel 

him,  as  a  condition  upon  which  the  aid  of  the  Court  is 

extended  to  him,  to  pay  the  amount  that  is  justly  due." 

Mamiing  v.  EllioUy  supra;  Paniell  v.  Vatcghav,  82  N.  C,  134; 

Simonton  v.  Lanier^  71  N.  C,  498. 

We  see  no  reason  to  depart  from  the  principles  declared 

in  these  well-considered  cases. 

Affirmed. 


A.  M.  LONG  V.  E.  H.  C.  FIELDS. 

Jurisdiction — Deceit —  Warravty —  Contract. 

Where  the  complaint  contained  two  causes  of  action — one  for  deceit  in 
the  sale  of  a  horse,  and  the  other  for  a  breach  of  warranty — in 
each  the  damages  claimed  being  laid  at  less  than  one  hundred  and 
fifty  dollars,  and  there  was  verdict  against  the  plaintiff  on  the 
first,  but  for  him  on  the  second,  assessing  damages  at  sixty -five 
dollars :  Held,  that  the  Superior  Court  had  jurisdiction. 

This  was  a  civil  action,  tried  at  September  Terra,  1889, 
of  the  Superior  Court  of  Richmond  County,  before  Merri- 
mon,  J. 

The  plaintiflF  alleged  for  a  first  cause  of  action — 

1.  That,  on day  of  July,  J  883,  one  Clem.  Moon,  with 

intent  to  deceive  and  defraud  the  plaintiff,  falsely  and  fraudu- 
lently represented  to  one  D.  M.  Morrison,  who  was  acting  as 
agent  for  and  in  behalf  of  plaintiff*,  that  the  horse  which 
Moon  then  offered  to  sell  was  sound  and  worked  well  in 
harness. 

2.  That  plaintiff",  relying  upon  said  representations,  was 
thereby  induced  to  purchase  said  horse,  and,  through  his 
agent  (Morrison),  gave  Moon  in  exchange  for  said  horse  a 
certain  horse  of  the  plaintiff's  and  five  dollars  in  money. 


r 


SEPTEMBER  TERM,  1889.  223 

Long  v.  Fields. 

1.  Did  Clem.  Moon,  agent  for  defendant  Fields,  falsely 
and  fraudulently  represent  to  one  D.  M.  Morrison,  agent  for 
plaintiff,  that  the  mare  exchanged  for  the  horse  of  the 
plaintifiF  was  sound  and  worked  well  in  harness;  and  did 
said  Morriaon  rely  upon  said  representation,  and  was  he 
thereby  induced  to  make  said  purchase  or  exchange?     No. 

2.  Did  the  defendant's  agent,  Clem.  Moon,  warrant  the 
said  mare  to  be  sound  and  would  work  well  in  harness  ? 
Yes. 

3.  What  damages,  if  any,  is  the  plaintiff  entitled  to 
recover?    Sixty-five  dollars. 

This  cause  coming  on  to  be  heard,  upon  the  verdict  of 
the  jury  assessing  plaintiff's  damages  at  $65,  which  will 
appear  by  the  verdict,  as  recorded,  it  is  now,  on  motion  of 
plaintiff's  counsel,  adjudged  that  the  plaintiff  recover  of  the 
defendant  the  said  sum  of  $65  and  the  costs  of  this  action, 
from  which  defendant  appealed,  assigning  as  grounds: 

1.  That  the  Court  erred  in  rendering  judgment  for  the 
plaintiff  on  the  verdict. 

2.  That  the  Court  erred  in  not  rendering  a  judgment  for 
the  defendant,  on  the  verdict. 

3.  That  the  Court  erred  in  rendering  a  judgment  for 
plaintiff,  for  the  reason  that  the  verdict  finds  that  there  was 
no  tort,  and  that  there  was  only  a  contract,  and  the  sum 
demanded  in  complaint  was  less  than  $200,  and  the  amount 
of  damage  ascertained  by  the  verdict  was  less  than  $200. 

Mr.  a  W,  TiUett,  for  the  plaintiff. 
Mr.  T.  A,  McNeil,  for  defendant. 

Avery,  J. — ^after  stating  the  facts  as  above :  It  has  been 
settled  by  a  line  of  decisions  in  this  Court,  and  manifestly 
upon  mature  consideration,  that,  where  there  is  a  warranty 
of  soundness  in  the  sale  of  a  horse,  the  vendee  may  declare 
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2.  On  March  4,  1878,  an  execution  issued  from  the  Supe- 
rior Court  of  said  county,  wherein  L.  C.  Hubbard  was  plain- 
tiff, and  one  John  A.  Hargrove  was  defendant,  to  the  said 
SheriflF,  which  was,  in  fact,  returned  by  the  Sheriff  to  the 
Fall  Term  of  said  Court,  1879,  with  his  official  action 
endorsed  thereon;  and,  at  October  Term  of  said  Court,  1886, 
under  leave  of  the  Court,  obtained  in  an  action  brought  by 
L.  C.  Hubbard  and  the  relator  G.  W.  Hobbs,  against  the 
said  Sheriff,  for  a  false  return  endorsed  on  said  execution, 
the  Sheriff  amended  his  original  return,  and  thereupon,  at 
the  instance  of  G.  W.  Hobbs,  the  then  owner  of  the  judg- 
ment on'  which  the  execution  had  issued,  the  amended 
return  was  adjudged  insufficient  in  law,  and  it  was  adjudged 
by  the  said  Court,  at  May  Term,  1887,  that  Hobbs  recover 
of  the  said  Sheriff  the  sum  of  one  hundred  dollars  for  failure 
to  make  due  return  of  said  execution,  and  execution  duly 
issued  on  said  last  judgment  against  said  Nathan  Barefoot, 
which  was  returned  unsatisfied. 

3.  On  said  4th  day  of  March,  1878,  another  execution, 
wherein  one  John  Boyette  was  plaintiff,  and  the  said  John  A. 
Hargrove  was  defendant,  issued  from  said  C'ourt  to  said  Sheriff, 
and  was,  in  fact,  returned  at  the  Fall  Term  of  said  Court, 
1879,  with  his  official  action  endorsed  thereon,  which  return 
was,  at  the  February  Term,  1888,  of  said  Court;  amended, 
under  leave  of  the  Court,  obtained  in  an  action  for  an  alleged 
false  return  endorsed  on  said  execution ;  and  thereupon,  at 
the  instance  of  G.  W.  Hobbs,  the  then  owner  of  the  judgment 
on  which  said  execution  had  issued,  the  said  amended  return 
was  adjudged  insufficient  in  law,  and  that  the  said  Hobbs 
recover  of  said  Sheriff  the  sum  of  one  hundred  dollars  for 
failure  to  make  due  return  of  said  execution,  on  which  judg- 
ment an  execution  duly  issued  against  Barefoot,  which  was 
also  returned  unsatisfied. 

4.  That,  before  said  execution  came  into  the  hands  of  said 
SherifiF,  the  homestead  of  the  said  John  A.  Hargrove  had 
104—15 
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been  duly  set  apart  and  allotled  to 
sold  the  Ftime  to  the  relator  G.  \V.  Hoi 
and  other  pxpciitions  in  his  hands  fi 
Sheriff,  on  March  4, 1878,  sold  the  int< 
wlio,  before  said  sale,  had  conveyed  t 
said  G.  W.  Hobbs,  and  who,  afttr  sa 
brought  an  action  against  said  Slierifl 
said  homestead, and, lit  February  Tern 
ment  for  six  hundred  and  twenty-!iv 
from  said  time,and  costs, on  wliicb  jud 
issued  jigainsl  said  Slieriff,  and  was  re 
6.  'I'liat  the  del'endaut  sureties  wer 
the  proceedings  atiainst  said  Sheriff. 

6.  Tliat  the  action  was  begun  Septe' 

7.  That  tlie  amended  return  on  saic 
L.  C.  Hubbard,  was  made  on  Saturday 

8.  That  the  amended  return  on  said 
John  Boyelte,  was  made  on  tlie  27th  ( 

9.  'I  hat  the  defendant  N.  Barefool's  o 
on  the  first  Monday  of  December,  1878, 
for  a  term  of  two  years,  ending  first 
1880, when  he  retired  from  office.and 
office. 

Upon  the  foregoing  facts,  it  was  subi 
judgment,  wliellLer  or  not  tlie  plaintil 
actiiui  are  barred  by  the  stalnie  of  1 
consideration,  his  Honor  was  of  opin 
was  not  entitled  to  recover,  and  that  ' 
by  the  slalule  of  limitations — to  whic' 
excepted,  upon  the  following  grounds: 

1.  Tliat  the  Court  held,  in  ret'erenc 
things  set  out  in  the  second  paragrap 
a  breach  of  said  bond  (being  the  sain 
out  in  paragraph  second  of  above  st 
the  same  was  barred  by  the  statute  o 
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more  than  six  years  had  elapsed  from  the  execution  of  said 
bond  to  the  commencement  of  this  action.  In  this  the 
plaintiff  submits  there  is  error,  in  that  the  statute  did  not 
begin  to  run  until  undue  rHurn  made  of  said  execution, 
in  October,  188G,  less  than  two  years  before  the  commence- 
ment of  this  action. 

2.  That  the  Tourt  held,  in  reference  to  the  matters  and 
things  set  out  in  the  third  paragraph  of  the  complaint  as 
a  breach  of  said  bond  (being  in  substance  the  same  asset  out 
in  paragraph  three  of  above  statement  of  facts),  that  the 
same  was  barred  by  the  statute  of  limitations,  for  that  more 
than  six  years  had  elapsed  from  the  execution  of  said  bond 
and  the  commencement  of  this  action.  In  this  the  plain- 
tiff submits  there  is  error,  for  that  the  statute  did  not  run 
until  undue  return  made  of  the  execution  therein  recited, 
to-wit,  February,  1888,  less  than  one  year  before  the  com- 
mencement of  this  action. 

3.  That  the  Court  held,  in  reference  to  the  matters  and 
things  set  out  in  paragraph  fourth  of  the  complaint  as  a 
breach  of  said  bond  (being  the  same  in  substance  as  para- 
graph fourth  of  above  statement  of  facts),  that  the  same 
was  barred  by  the  statute  of  limitations,  for  that  more  than 
six  years  elapseil  from  the  execution  of  said  bond  to  the 
commencement  of  this  action.  In  this  the  plaintiff  sub- 
mits there  is  error,  for  the  statute  did  not  begin  to  run 
until  the  judgment  therein  recited  was  rendered  against  the 
Sheriff  for  damages  for  an  illegal  sale  of  said  homestead, 
to-wit,  February,  1888.  less  than  one  year  before  the  com- 
mencement of  this  action. 

No  counsel  for  the  plaintif!*. 

Mr.  Ernest  Haywood,  for  the  defendant. 

Shephekd,  J. — after  stating  the  case:  (1.)  The  unlawful 
aaleof  the  homestead  was  made  in  1878,  and  a  judgment 
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was  rendered  against  the  Sheriff 
No  action  was  ever  brought  t 
Sheriff  for  sny  of  the  causes  s( 
except  the  present  suit,  which  wt 
1888.  The  unlawful  sale  constil 
and  the  relator  couM  have  su 
under  The  Code,  tjoK!.  The  atal 
and  more  than  six  years  havin 
mencemeiit  of  this  action,  his 
that  the  cause  of  action  was  bar 

(2.)  It  may  be  that  the  "undi 
other  two  causes  of  action  are  i 
with  the  laying  off  of  the  home 
the  above  section  of  The  Code. 
likewise  be  barred,  as  an  acti 
againt  the  Sheriff  aiid  his  surei 
distinctly  appear,  we  will  consi 
with  reference  to  The  Code,  §207 
sureties  to  a  Sheriff's  bond  shall 
amercements  imposed  on  him  ii 
are  liable  for  other  defaults  in  h: 
sel  appeared  for  the  appellant  i 
that  he  would  have  urged  that  t 
liable  until  the  fines  or  amercem 
Suppose  that  this  construction  i 
it  certainly  could  not  save  the 
his  judgment,  or,  at  least,  brou 
Sheriff  within  six  years  after  th* 

In  this  case  iiine  years  elapsed 
were  made  before  the  judgments 
Sheriff.  There  is  no  allegation 
brought.  If  they  were  commei 
was  the  duty  of  the  relator  to 
Kirkman,  05  N.  C,  63.  This  he 
point  of  view,  we  hold  that  the 
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WILLUM  S.  ROUSE  v.  SHADE  WOOTEN  and  J.  W.  ISLER. 

^'««.  Agricultural    and    Laborei'\s  —  Cmitrad  —  Landlord —^ 

Cropper. 

e  one  who  labors  in  the  cultivation  of  a  crop,  under  a  contract 
^nat  he  shall  receive  his  compensation  from  the  crops  when 
niatured  and  gathered,  has  no  estate  or  interest  in  the  land,  but 
18  simply  a  laborer — at  most  a  cropper — his  right  to  receive  his 
^hare  is  protected  by  the  statute  {The  Code,  ^^  1754,  1757).  which, 
'or  certain  purposes,  creates  a  lien  in  his  favor,  and  which  will 
w  enforced  against  the  employer  or  landlord,  or  his  assigns,  and 
^'nich  has  precedence  over  agricultural  liens  made  subseijuent  to 
bis  contract,  but  before  the  crop  is  harvested. 

Anis  is  a  civil  action,  which  was  tried  before  Bynum,  J., 
aUugust  Term,  1889,  of  Lenoir  Superior  Court. 

Ine  plaintiff  alleged  that  the  cotton  and  rice  in  contro- 
versy were  delivered  and  belonged  to  him  as  his  share  of  the 
crop  produced  on  his  father's  farm  in  the  year  1888,  which 
he  helped  to  cultivate.     He  further  alleged  that  the  defend- 

^i^ts  got  possession  of  and  converted  the  same  to  their  own 
Qse,  (tc. 

The  defendants  denied  such  allegations,  and  alleged  that 
*he  property  belonged  to  them ;  that  they  acquired  title  to 
the  same  by  virtue  of  their  "agricultural  lien,"  duly  regis- 
tered, executed  on  the  16th  day  of  May,  1888,  to  secure 
^oney  and  supplies  furnished  to  the  plaintiff's  father  to 
enable  him  to  make  his  crop  of  that  year. 

On  the  trial  of  the  issues  raised  by  the  pleadings,  the 
pWintiff  testified,  in  part,  as  follows: 

"lam  twenty-three  years  old,  and  stay  at  my  father's; 
%ed  there  during  the  year  1888;  ate  at  his  table  and 
'forked  on  his  farm.  My  father  was  to  give  me  one-fourth 
of  the  crop  for  my  work  on  his  farm  during  that  year.  The 
contract  was  entered  into  between  my  father  and  myself 
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about  Jauuary  i,  1888.  My  father  furnished  the  land,  Uib 
team,  supplies,  and  a  portion  of  the  labor.  I  was  to  wort 
myself  and  to  receive  one  fourth  of  the  crop  grown, 
worked  until  the  crop  was  laid  by;  I  then  went  to  school 
some,  but  paid  foi  one-fourth  of  the  work  of  housiug  tb« 
crop,  it  being  the  nyreement  that  I  was  to  supply  a  hand  in 
my  jibsenee  My  fiilher  gave  a  hen-bond  to  defendants  that 
3'cnr;  lienrd  him  ^iiy  he  did.  We  made  tho  contract  and  I 
commenced  work  before  the  lien-bond  was  given." 

J.  L.  Rouse  tesiified:  "I  am  fatlier  of  plaintiff,  and  oun 
the  land  on  which  ihc  rice  in  controversy  was  raised.  The 
plaintiff  worked  wiih  me  in  1888.  About  the  first  of  Janu- 
ary, 1888,  I  hired  my  son,  the  plaintiff,  to  work.  He  pro- 
posed to  work  f'lr  so  naich  money.  I  told  him  the  laod 
might  or  might  not  miike  a  crop;  fo  I  agreed  to  give  hiffl 
one-fourlh  of  the  crop  fur  his  labor  on  il.  This  contract 
with  my  son  was  cnlerod  into  before  I  gave  the  lien-bond  to 
defendants.  Afler  crop  was  niaile,  I  delivered  to  plaintiff 
one  bale  of  cotton,  which  was  one-fourlli  of  cotton  raised, 
and  also  set  aside  to  him  his  jiart  of  the  rice — twenty-sii 
sacks — which  wen-  put  in  a  crib  in  my  yard." 

The  defendants,  among  other  things,  requested  the  Court 
to  instruct  the  jury  as  follows: 

"An  agreement,  before  beginning  cultivation,  to  give* 
portion  of  the  crop  to  him  who  labors  thereon,  is  executory, 
and,  if  the  land-owner,  before  maturity  of  the  crop,  execula 
an  agricultural  lien  fur  iidvancemenls  to  carry  on  and  raise 
said  crop,  then  the  properly  in  the  croji  vests  in  the  lien**, 
and  the  Iji borer  is  left  to  an  action  for  dumnges  agaiii^t  the 
landlord." 

The  Court  declined  to  give  such  in.-lructions,  and  the 
defendants  excepted.  There  was  a  verdict  and  judgment 
thereupdn  for  liie  plaintiff,  from  which  tho  defendnnf 
appealed 
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Alt.  George  Ruuntrte,  for  the  plaintiff. 
Mr,  N.  J.  Rooxe,  for  the  defendants. 

Mkrrimon,  C.  J. — after  stating  the  case:  The  plaintiff  had 
no  estate  in  the  land  of  his  father,  as  his  tenant,  and,  hence, 
no  vested  property  interest  in  the  crop  produced  on  liis  farm 
of  the  year  1888,  until  the  same  was  matured  and  gathered 
and  part  thereof  set  »ipart  to  him  as  his  share.  The  crop 
was  not  his;  he  was  simply  a  laborer  employed  in  helping 
to  produce  it,  in  his  father's  service,  with  an  agreement 
whereby  lie  was  to  receive  a  part  of  the  crop,  when  gathered, 
as  his  hire.  The  evidence  of  both  the  plaintiff  and  his 
father  goes  to  show  that  the  former  did  not  lease  or  intend 
to  le«se  the  land;  he  did  not  agree  to  pay  rent  of  any  kind. 
On  the  contrary,  he  was  to  receive  compensation— not  in 
money,  hui  by  taking  part  of  the  crop.  At  most,  he  was 
simply  a  '*  cropper." 

In  Harrison  v.  Rich^  71  N.  C,  7,  it  is  said:  "A  cropper 
has  no  estate  in  tlie  land ;  that  remains  in  the  landlord. 
Consequently,  although  he  has,  in  some  sense,  the  possession 
of  the  crops,  it  is  only  the  possession  of  a  servant,  and  is,  in 
law,  that  of  the  landlord.  The  landlord  must  divide  off  to 
the  cropper  his  share.  In  short,  he  is  a  laborer  receiving  pay 
in  a  share  <»f  the  crop."  To  the  like  effect,  is  Hudgins  v. 
Wood,  72  N.  C.,250;  see,  »lso,  McNeeley  v.  Hart,  10  Ired.,  63; 
Brazier  v.  Anfley,  11  Ired.,  12. 

Nevertheless,  the  statute  {The  C^cfe,  §§  175 k  1757),  in  a 
measure,  protects  the  right  of  such  cropper  to  such  part  of 
the  crop  as  he  may  be  entitled  to  have,  by  virtue  of  his 
agreement, «  ral  or  written,  with  the  lessor,  landlord  or  other 
person  on  whose  farm  he  agrees  to  serve,  and  does  serve,  as 
such  cropper,  iu  the  cultivation  and  production  of  the  crop. 
The  statute  does  not,  in  express  terms,  give  and  secure  to 
bim  a  lien  upon  the  crop,  but  it  certainly  does  so  to  some 
extent  in  effect.     He  is  classified  in  section  1754,  cited  above, 


with  lessees  and  tena 
section  1754  provides 
assignees  shall  get  the 
part  thereof,  otherwise 
preceding  section,  anc 
refuse  or  neglect,  upoi 
given  by  the  les-^ee  or  i 
make  a  fair  division  ol 
or  the  assigns  of  eith 
entitled  to  under  tlie  h 
the  lessee  or  cropper, 
entitled  against  the  h 
given  in  an  action  upc 
property,  to  recover  sui 
according  to  the  lease 
The  amount  or  qiiiii 
lessee  or  cropper,  or  I 
a  statement  of  the  grc 
be  fully  set  forth  in  i 
action." 

The  remedy  thus  gi' 
his  assigns  as  well,  anri 
recover  his  share  of  th 
is  given  against  the  1 
any  person  to  whomh 
interest  therein,  as,  for 
aa  "agricultural  lien 
the  making  of  the  con 
take  the  crop,  or  lien  i 
the  cropper  to  have  hi 
protect  and  enforce  th 
the  crop  for  his  own 
assigns,  if  he  shall  se] 
landlord  or  employer  ( 
himself,  nor  can  his  b 
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the  prejudice  of  the  cropper.  Any  sale  of,  or  lien  created 
upon  it,  is  made  subject  to  his  right;  otherwise  the  remedy 
thus  given  would  be  meaningless  and  nugatory — an  empty 
pretense  and  a  mockery  of  him  whose  labor  had  contributed 
to  the  production  of  the  crop.  The  statute  does  not  intend 
this.  It  intends  to  encourage  and  favor  the  laborer  as  to 
those  matters  and  things  upon  which  his  labor  has  been 
bestowed,  and  that  he  shall  certainly  reapthe  just  benefit  of 
his  toil. 

It  may  be  said  that  persons  who  take  *'  agricultural 
liens"  cannot  have  knowledge  of  such  rights  of  the  crop- 
per, as  his  contract  is  not  rrciuired  to  be  registered.  But 
they  must  take  notice  of  ihe  cropper^s  rights,  just  as  they  do 
•  the  like  rights  and  labor  contracts  of  agricultural  tenants. 
They  take  such  liens  at  their  peril;  they  should  make 
proper  inquiry  before  taking  them.  It  is  their  folly,  or  mis- 
fortune, if  they  do  not.  It  might  be  better  to  recjuire  notice 
of  a  cropper's  contract  to  be  registered,  as  required  in  case 
of  the  laborer's  lien,  but  the  statute  dots  not  so  require. 
jBurr  V.  MaulUby,  99  N.  C,  203. 

The  plaintiff,  therefore,  was  entitled  to  have  his  share  of 
the  crop,  unaffected  by  the  defendant's  lien  upon  it,  and 
the  owner  thereof,  the  father,  was  bound  to  set  apart  and 
deliver  the  same  to  him,  as  it  appears  he  did  do.  Hence, 
the  plaintiff  had  title  to  the  property  in  controversy,  and 
the  defendants  had  no  right  to,  or  interest  in  it,  by  virtue  of 
their  lien  upon  the  crop. 

It  may   be,  in   view  of  the  evidence,  that  the  plaintiff 

might  have  been  deemed  to  have  assented  to  the  lien,  and 

thus  concluded  by  it  as  to  the  defendants,  but  no  question 

in  that  respect  is  raised  by  the  pleadings,  or  appears  in  any 

part  of  the  record. 

AflBrmed. 
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C.  R.  PATE  V.  A.  W.  KENNEDY. 
Executors  and  Admlnistrolors — Guardia-is — I'amili/.         j 

I 

The  provision  of  Ihe  tUlutc  {The  Code,  i^  1410.  1413,  1414  and  lath  | 
Kquiring  that  all  tales  cf  prrsonal  estates  bjixecu  ton  and  admin- 1 
irliali'rs,  and  all  Esliaand  rentiogs  (if  personal  and  real  propcf^^ 
bj-  giiardiuiiB,  thall  be  made  |mtilic)j.  :ind.u|>oii  ihe  terms  th«Tiii 
preecribtd,  aie  peremptory  and  leave  no  diicrelion  lo  such  e««*  | 
tori<. guardiBDB, &r.,uiid  if  iliej  fail  to  obf>erve  them,  (hey  Leone! 
liiiMe  for  the  peunlty  provjdfd  to  anj  one  who  will  ?ue  therefor.  ( 

Tills  is  a  CIVIL  ACTION,  wliicii  wna  tried  before  Bynuvi,  J.,  i 
at  August  Term,  1889,  of  I.enoik  Superior  Court. 

The  d(feiitlaiit,  before  tbis  aclion  began,  was  the  guardian  '-. 
of  Lillie  E.  Pale,  nil  infant,  one],  us  such  guardian,  "rt-nted, , 
■privately,  the  land  of  Iiis  said  ward." 

The  pUtinlifr  sues  to  rfcover  the  penalty  of  $"200,  which  , 
he  alleges  the  defendant  incurred  in  fuiliug  lo  observe  the  '- 
statute  (The  Code,  §§  1590, 1410,  1414),  in  so  "privately  rent- ' 
ing"  the  land  of  his  ward. 

The  defendant  insisted  that  what  he  so  did  was  not  done 
in  violation  of  any  statute  of  tliis  Sliile.  The  Court  held 
otherwise — that  he  had  incurred  Ihe  (n-iially — and  gave 
judgment  against  him,  whereupon  he  excepted  and  appealed. 

Mr.  George  Rouvtree,  for  the  pluinlitr 
JUr.  N.  J.  RfiVf€,  for  the  defendaul. 

Mehrimon,  C.  J — after  stating  the  case:  it  is  very  clw 
that  the  Court  below  held  properly  that  the  defendant  iiad 
incurred  the  penally,  as  alleged  in  the  complaint.  The 
meaning  and  purpose  of  Ihe  statute  presciihingand  allowing 
it  in  the  cases  provided  for  are  not  doubtful.  Its  language 
is  plain,  clear  and  unequivocal,  and  little  is  left  to  interpre- 
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tatioD.     It  provides  (Ths  Code^  §1590)  that  *  all  sales  and 
rentiugs  shall  be  made  and  conducted  in  the  same  manner, 
upon  like  terms  and  notice,  and   under  the  same  rules  and 
regulations  and  the  same  penullies  as  prescribed  for  sales 
made  by  administrators  and  ci)llectors."     This  provision, 
taken  in  connection  with   other  provisions  of  the  statute, 
obviously  ref»rs  to  the  "sales  and  renlings**  of  property,  real 
and  personal,  of  the  ward,  with,  which   the  guardian  is 
charged;  and  of  which  he  has  control  by  virtue  of  his  office. 
He  generally  has  possession  and  control  of  his  ward's  prop- 
erty.   It  is  his  duty  to  manage  it  with  care  and  prudence. 
It  sometimes  becomes  necessary  that  he  should  sell  parts  of 
it  and  let  the  land  for  proper  rents.     He  is  not  allowed  to 
make  such  sales  and  lettings  privately.     On  the  contrary,  he 
is  expressly  required  to  make  them  publicly,  in  the  way  sales 
are  made  by  executors,  administrators  and  collectors.     The 
statute  (TA€  Code,  §1410)  prescribes  plainly  that  "all  sales 
of  personal  estate  by  an  executor,  administrator  or  collector 
shall  be  publidy  made,  on  a  credit  of  six  months,  or  for  cash, 
after  twenty  days'  notification,  }»osted  at  the  courthouse  and 
four  other  places  in   the  county."     It  is  further  provided 
{The  Code,  §§1418,  1414)  that  "the  proceeds  of  all  sales  of 
personal  estate  and  rentings  of  real  property  by  public  auc- 
tion shall  be  secured  by  bond  and  good  personal  security," 
and  iliat  "all  sales  or  rentings  provided  for  in  the  {)receding 
section  (§1413)  shall  be  between  the  hours  of  ten  o'clock 
A.  M.  snid  four  o'clock  p.  m.  of  the  day  on  which  the  sale  or 
renting  is  to  be  made;  and  every  executor,  administrator  or 
folloetor  who  otherwise  makes  any  sale  or  renting  shall  for- 
feit and  pay  two  hundred  dollars  to  any  person  suing  for  the 
sinne."    Guardians  arc  exj^ressly  made  subject  to  the  "s;\me 
peualticfe"  thus  pic-cribcl  and  .liloweil,  when  and  if  ihey 
fail  to  so  make  all  their  ".siles  and  rentings." 

The  purpose  of  these  i)recise  and  stringent  regulations  is 
to  give  notice  to  the  public  of  the  ti  ne,  place  and  terms  of 
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8uch  "sales  and  reiitings,"  and 
competition  and  obtaiu  better  [ 
property  sold  or  lei,  iiiid,  also,  t 
sible  bad  judgment,  iniprudei: 
and  fiaud  on  (he  jjnrt  of  guard! 
and  collectors.  Tliis  purpose 
The  law  intends  that  it  shall  be 
the  severe  penalty  pretcribed. 
more  convenient,  perliaps  belle 
lettings,  but  the  law  does  not,  c 
it  provides  general  rules  and  re 
applied  uniformly  in  all  cases. 

The  counsel  of  the  defendiint 
to  satisfy  us  that  tlie  statutory 
and  recited  are  modified,  in  mii 
tory  regulations  that  prevailed 
ent  Code  became  operative,  a 
prevail  to  a  modified  extent,  ' 
because  iho  statute  (The  (,We,  § 
lie  and  general  statutes  not  eon 
repealed,  with  the  exceplions 
raeivtioned."  This  exceptive  p 
subject  under  consideration. 

It  is  said  that  the  present  stat 
We  trust  this  is  not  true;  but  i 
not  have  the  cH'eet  to  repeal  tht 
Court  in  doing  so,  in  efi'ecl,  by 
If  it  is  unwise,  or  too  severe,  th 
priate  legislation.  It  is  our  di 
law  of  tlie  Slate  as  we  fiad  it. 
Court  to  declare  that  it  is  wise 
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D.  L.  RUSSELL  v.  FRANK  D.  KOONCE. 
Agencii —  Contract — Dancages. 

If  one  falsely  represenu  himself  as  the  agent  of  another,  and,  in  that 
capacity,  entera  into  a  contract  with  a  third  party,  which  the 
alleged  principal  repudiates,  the  agent  does  not  thereby  become 
liable  upon  the  contract,  unless  he  receives  the  consideration,  in 
which  event  an  implied  promise  to  pay  arises,  but  he  may  be  liable 
for  damages  arising  from  his  false  assumption  of  authority. 

This  is  a  civil  action,  tried  before  (ovaory  J.,  at  the  April 
Term,  1887,  of  the  Superior  G>urt  of  Nkw  Haxovkk. 

The  plaintiff  brought  this  action  against  the  defendant 
and  one  Anthony  Davis,  to  recover  compensation  for  profes- 
sional services  rendered  Davis,  upon  the  request  of  the 
defendant  Koouce,  who,  it  was  alleged,  was  authorized  to 
contract  for  Davis  in  that  behalf. 

Davis  denied  that  he  ever  employed  the  plaintiff  or 
authorized  his  co-defendant  to  do  so,  and  Koonce,  admit- 
ting that  Davis  had  given  him  no  such  authority,  and  that 
he  had  requested  the  opinion  of  the  plaintiff  upon  the  matter 
submitted,  denied  the  existence  of  any  contract,  express  or 
implied,  on  his  part,  to  pay  for  said  services.  He  further 
pleaded,  l>y  way  of  coqnter-claim,  new  matter,  arising  out  of 
another  transaction  with  plaintiff,  and  occurring  subsequent 
to  the  plaintiff's  cause  of  action,  to  which  plaintiff  inter- 
posed a  demurrer. 

When  the  appeal  in  this  case  was  before  the  Court  at  the 
last  term,  for  reasons  set  out  in  the  opinion  then  announced 
it  was  remanded  to  the  Court  below,  with  leave  "  to  the  par- 
ties to  proceed  to  make  the  case  up,  as  from  the  rendition 
of  the  judgment,  in  ihe  mode  prescribed  by  law."    It  is  now 

oefore  the  Court  and   comes  from  the  hand  of  the  Judge 
who  tried  the  cause,  and  is  as  follows : 
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Besides  the  ground  specinlly  stated  in  the  plaiutifi 
demurrer  to  tlie  counter- claim  of  the  defendant  Kooooi 
plainlitf  was  [termitled  to  assign  as  additional  ground  of 
demurrer  tha(  the  counterclaim,  as  appeared  by  its  face, 
did  not  constilute  a  cause 'f  action,  and  that  it  allq 
promise  ngBiust  the  plaintiff  to  pay  the  debt  of  iiuulhv, 
which  promise  did  not  appear  to  be  in  writing.  The  Court 
sustiiiiied  the  demurrer  to  the  counter-'laim.  Defendant 
Koonce  tiien  asked  leave  to  uinond  the  counter-claim,  a 
ing  that  he  would  connect  i..  with  the  subject  of  this  acUon, 
a  proper  defence.  The  Court  refused  the  amendtnent,  it 
appearing  that  the  alleged  counter-claim  arose  out  of  trans- 
actions arising  subsequent  to  the  subject  matter  of  this 
action. 

The  issues  submitted  to  the  jury,  without  exceptions, 
together  with  their  responses  to  the  same,  were  as  follows: 

1.  Did  defendant  Koonce  employ  the  j^laintitt  to  renda 
services  for  the  defendant  Davis?     Answer,  Yes. 

2.  Was  Koonco  the  authorized  agent  of  Davis  to  employ 
the  plaintilf?     Answer,  No. 

8.  Did  K' once  represent  to  the  plaintiff  that  he  was 
authorized  to  employ  plainiiff,  and  did  plaintiff  accept  the 
emiiloyment  with  that  understanding?     Answer,  Ves. 

4.  What  were  the  services  reasonably  worth?  Answer, 
Two  hundred  and  fifty  dollars. 

Afler  the  evidence  was  all  in,  the  plaintiff  entered  aflot  ' 
pros,  as  to  the  defendant  Davis.  There  were  no  instructions,  ! 
either  written  or  oral,  requested  by  defendant  Koonce,  until 
the  Judge  had  concluded  his  charge  to  the  jury  and  thej  i 
had  retired,  when  the  defendant  offered  some  writings,  i 
which  the  Court  declined  to  entertain. 

On  Uie  trial  the  plaintiff  introduced  the  following  letter, 
which  was  admitted  by  defendant  Koonce  to  have  beM 
written  by  him : 


rj 
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"RicHLANDs.  N.  C,  November,  30,  1882. 

**Ho7K  D.  L.  RusfieU,  Wilviivglo^},  N.  C: 

"My  Dear  Sir — I  have  been  requested  by  Mr.  Anthonjr 
Davis,  of  Lenoir  Comity,  to  consult  you  and  obtain  your 
legal  opinion  upon  tlie  validity  of  a  last  will  and  testament^ 
which  bestows  the  testalor'.s  entire  estate,  real  and  personal, 
upon  the  County  Conunis-ioncrs  and  their  successorij  in 
office,  in  trust  perpetually,  for  the  following  uses  and  pur- 
poses: *♦*»** 

**The  County   Comniiss  oners   not  being  under  a  bond 
presents  a  difficulty,  and  having  given  you  the  main  features 
of  what  is  wanted,  you  niny  make  suggestions  which  may 
be  of  much  advantage.     To  bo  plain,  Mr.  Davis  wishes  to 
dispose  of  his  estate  by  will  in  the  manner  indicated,  and 
he  has  taken  the  opinion  of  two  or  three  leading  members 
of  the  Newborn  and  Kinston  bars,  and,  as  I  am  informed,, 
there  is  a  conflict  in  the  views  of  these  gentlemen  as  to  the 
powers  of  a  testator  to  make  such  a  will,  and,  also,  to  prop- 
erly secure  the  fund,  if  there  should  be  no  doubt  about  the 
validity  of  such  a  will.     Please  give  the  matter  proper  con- 
sideration and  let  me  have  your  opinion  at  your  earliest 
convenience.     *     *     »     Designate  the  amount  of  your  fee 
for  your  opinion,  and  I  will  collect  and  send  it  to  you  as 
soon  as  I  see  Mr.  Davis.     He  wishes  the  matter  to  be  kept 

a  profound  secret. 

"  Yours  truly, 

"F.  D.  KooNCE." 

The  defendant  Davis,  being  examined,  testified  that  he 
had  never  authorized  Koonce  to  employ  the  plaintiff,  and 
the  defendant  Koonce  testified  that  he  had  never  been 
authorized  by  Mr.  Davis  to  do  so,  but  that,  in  conversation 
with  Mr.  Davis  in  regard  to  the  will,  he  (Koonce)  had  said 
to  him  that  he  would  see  and  consult  with  plaintiff  in 
regard  to  the  will,  but  that  he  had  no  authority  from  Davis 
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to  make  any  contract  with  or  employ  him.  The  plaintiff 
testified  that,  in  compliance  with  the  letter,  he  accepted  the 
employment,  and  prepared  an  opinion  and  forwarded  the 
same  to  the  defendant  Koonce. 

Several  attorneys  testified  as  to  the  value  of  the  services 
rendered  by  the  [(laintiff. 

The  Court  instructed  the  jury  that  their  response  to  the 
tirst  issue  would  be  controlled  by  the  terms  of  the  letter 
written  by  the  defendant  Koonce,  and  that,  as  a  question  of 
construction,  they  were  instructed  to  answer  it  in  the 
affirmative. 

That,  as  to  the  second  issue,  it  being  conceded  by  defend- 
ant Koonce  that  defendant  Davis  did  not  authorize  him  to 
employ  pluiutilf,  they  should  answer  the  isiue  in  the  n 
tive. 

That,  as  to  the  third  issue,  tlie  letter  did,  as  a  matter  of 
law,  represent  that  defendant  Koonce  was  authorized  to 
employ  plaintiff",  ami  the  plaintiff  had  testified,  without 
contradiction,  tliat  he  did  accept  the  employment  and  per- 
formed the  services  re(|nested  by  said  letter. 

That,  as  to  the  fourth  issue,  they  should  consider  the 
evidence  as  to  the  value  of  the  service  rendered,  and  answer 
the  jpsne  accordingly. 

Upon  the  verdict  there  was  judgment  for  the  plaintifl, 
from  which  the  defendant  appealed. 

Mr.  S.  C.  W.iU,  for  the  plaintiff". 

Mt.  John  Dfverevx,  Jr.,  for  the  defendant. 

Smith,  C.  J. — after  stating  the  case:  The  demurrer  was 
properly  sustained  to  the  defendant's  counter-claim,  and  that 
for  the  reason  stated,  that  it  arose  out  of  transactions  occur- 
ring after  the  institution  of  the  action,  as  appears  upon  its 
face.  The  refusal  to  allow  an  amendment,  which,  as  defend- 
ant insisted,  would  connect  it  with  the  plaintilT's  cause  of 
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action,  was  unreviewable  exercise  of  a  discretionary  power 
vested  in  the  Judge.  The  responses  of  the  jury  to  the  issues 
submitted  to  them,  without  objection,  cover  the  entire  ground 
of  controversy. 

The  writings  which,  as  exhibit  "A,"  are  annexed  to  the 
case,  were  not  oflFered  in  evidence  during  the  trial,  nor  were 
any  instructions  asked  for  by  the  appellant  until  the  juryy 
after  hearing  the  charge,  had  retired,  and  at  this  stage  of  the 
trial  these  papers  were  offered  to  be  heard  and  the  presiding 
Judge  declined  to  receive  them.     In  this  there  is  no  error. 

The  pleadings  and  the  evidence  show  no  personal  contract 
to  have  been  entered  into  by  the  appellant  to  bind  himself 
to  pay  for  the  professional  services  desired,  but  he  repre- 
sented himself  as  authorized  by  Davis,  who  had  the  benefit 
of  them,  to  employ  the  plaintiff,  and  throughout  he  professed 
to  act  as  agent  only.  The  defendant  does  not  become  indi- 
vidually liable  because  his  authority  to  bind  his  principal  ia 
disowned  by  the  latter,  unless  the  consideration  is  received 
by  the  agent,  out  of  which  arises  an  implied  promise  to  pay. 
Potts  V.  Lazarus,  2  C.  L.  Rep.,  83  (180);  Delvies  v.  Caidhomey 
2  Dev.,  90.  In  such  case  the  agent  may  bec<»rae  personally 
answerable  upon  the  contract,  but  otherwise  the  action  must 
be  for  damages  for  his  false  assumption  of  authority  to  act. 

The  present  action  proceeds  upon  the  idea  that,  if  the 
principal  be  not  bound,  the  agent  is,  for  the  services  ren- 
dered ;  or,  in  other  words,  if  the  contract  does  not  bind  the 
one,  it  binds  the  other.  The  result  in  damages  may  be  the 
same,  but  the  liability  does  not  rest  upon  any  such  founda- 
tion, for  the  obvious  reason  that  no  such  personal  contract  is 
formed.  No  objection  is  made  on  this  score,  and  we  let  the 
judgment  stand,  as  no  exception  is  taken,  but  with  the 
explanation  made  above.  There  is  no  error,  and  the  judg- 
ment is  affirmed. 

Affirmed. 
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"  Now,  therefore,  they  do  each  mutually  agree  and  bind 
themselves  unto  each  other  as  follows: 

'^  1.  That  all  matters  in  dispute  between  said  parties  be 
and  they  are  hereby  referred  to  W.  D.  Smith  and  Robert  L. 
Crews,  as  arbitrators — their  award,  in  writing,  to  be  final  and 
conclusive,  and,  if  they  cannot  agree,  to  have  the  power  to 
call  in  a  third  party,  the  award  of  any  two  of  them,  in  writ- 
ing, to  be  final  and  conclusive. 

"  2.  And,  to  secure  a  faithful  compliance  with  the  terms  of 
this  agreement,  and  as  a  part  hereof,  each  party  executes  the 
attached  bond  in  the  sum  of  five  hundred  dollars,  the  terms, 
conditions  and  stipulations  of  which  are  to  be  taken  as  a 
part  of  this  agreement. 

"  Witness  our  hands  and  seals,"  &c. 

■ 

The  "  bond  "  referred  to  was  executed  contemporaneously, 
the  defendant  A.  B.  Jeflreys  being  the  surety  for  the  perform- 
ance by  R.  M.  JeflFreys  of  the  conditions  and  obligations 
undertaken  by  the  latter. 

Among  other  things,  it  was  stipulated  that  the  plain tifi" 
and  R.  M.  Jeffreys  should  *'  stand  to  and  abide  by  the  award 
of  said  arbitrators,  when  made,  and,  specially,  pay  to  each 
other  any  sums  of  money  that  may  be  by  said  arbitrators 
adjudged  to  be  due  each." 

Before  entering  upon  their  investigation,  the  persons 
named  as  arbitrators  selected  Mr.  Hays  as  the  "  third  party," 
who  joined  them  in  hearing  the  matters  in  dispute  and  in 
making  the  award.  His  selection  and  appointment  were  not 
in  writing. 

Amongst  other  matter  included  in  the  award  was  the 
following : 

"That,  in  a  settlement  had  between  said  Mrs.  Bryan  and 
said  Jeffreys,  on  or  about  the  Ist  of  May,  1886,  of  matters 
relating  to  the  farm  for  the  year  1885,  there  remained  in  hands 
of  said  Jeffreys  $545.76,  which  it  was  then  agreed  between 
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him  and  Mrs.  Bryan  should  remain  in  his  hands,  and  thfi 
he  should  account  for  the  same,  with  eight  per  cent  inter- 
est thereon  from  that  time  until  paid;"  and  awarded  thet! 

was  due  the  plaintiff  the  sum  of  $ ,  which  had  beea 

reduced,  at  the  time  this  action  was  brought,  by  paymeiiti| 
made  by  R.  M.  Jeffreys,  to  $66. 

Defendants  offered  to  read  in  evidence  the  deposition  erf 
R.  M.  Jeffreys.  Plaintiff's  counsel  objected,  upon  the  ground 
that  the  notice  of  opening:  and  passing  on  the  deposition  bj 
the  Clerk  had  not  been  given  as  required  by  section  1357 
of  The  Code,  The  facts  were:  That  the  deposition  had 
been  received  by  the  Clerk,  who  had  inadvertently  torn  th 
envelope,  started  to  take  out  the  papers,  saw  what  they 
were,  returned  them  to  the  papers  in  the  case  without  read- 
ing, and  told  defendants'  counsel  of  the  mistake ;  no  notice 
had  been  given  by  the  Clerk  to  the  plaintifiF's  counsel  of  tb« 
intention  to  open  and  pass  upon  the  deposition,  and  it  had 
not  been  passed  upon  by  the  Clerk.  The  objection  was  sus- 
tained, and  defendant  excepted. 

Upon  the  close  of  the  testimony,  defendants'  counsel  asked 
the  following  instructions: 

1.  If  the  jury  believe  that  the  submission  w^as  to  two, 
with  leave  to  select  a  third  only  in  case  they  disagree,  thea 
the  award  is  void,  and  the  defendants  are  not  bound. 

2.  If  the  jurj  believe  that  the  submission  is  under  seal, 
the  selection  of  an  umpire,  to  be  valid  must  be  under  the 
seal  of  the  two  arbitrators. 

3.  That  the  bond  upon  which  the  action  is  brought  is 
void. 

That  the  embracing  of  the  item  of  $545.7(5  by  the  arbi- 
trators, about  which  there  is  no  dispute  in  the  award,  ren- 
ders it  void. 

The  Court  refused  the  instructions,  and  instructed  the 
jury  it  was  a  matter  of  which  they  were  the  sole   judges, 
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ander  the  evidence,  and  if  they  were  satisfied,  by  a  prepon- 
derance of  the  evidence,  that  the  defendants  were  indebted  to 
the  plaintiff,  they  should  so  find.  There  was  a  verdict  for 
the  plaintiff,  and  from  the  judgment  thereon  the  defendants 
appealed. 

Mr.  R.  W.  Wingtoriy  fur  the  plaintiff. 

Mr.  A.  A.  Hicks  filed  a  brief  for  the  defendants. 

Shepherd,  J.:  In  the  course  of  the  trial  the  defendants 
offered  in  evidence  the  deposition  uf  R.  M.  Jeffreys.  It 
appeared  that  no  notice  was  ever  given  to  the  plaintiff,  and 
that  the  deposition  had  not  been  passed  upon  by  the  Clerk 
as  provided  in  The  Code,  §1357.  His  Honor  very  properly 
refused  to  admit  it,  and  the  defendants'  exception  in  this 
respect  must  be  overruled. 

The  defendants  asked  certain  special  instructions,  which, 
being  refused,  are  made  the  subject  of  three  exceptions: 

1.  "That  if  the  jury  believe  that  the  submission  was 
to  two,  with  leave  to  select  a  third  only  in  case  they  dis- 
agree, then  the  award  is  void."  This  request  was  based, 
we  suppose,  upon  the  testimony  of  R.  T.  Crews,  one  of  the 
arbitrators,  to  the  effect  that  Mr.  Hays,  the  umpire,  was 
appointed  before  they  commenced  the  investigation,  or  had 
any  disagreement.  The  refusal  of  the  Court  to  give  the 
instruction  is  fully  sustained  by  the  case  of  Stevens  v.  Broum, 
82  N.  C,  462,  where  it  is  said  that  "it  matters  not  at  what 
time  during  the  progress  of  an  arbitration  the  umpire  is 
appointed.  It  is  within  the  discretion  of  the  arbitrators  to 
appoint  him  before  or  after  disagreement.  Where  the  sub- 
mission to  the  award  of  two  persons  authorized  the  appoint- 
ment of  an  umpire  by  them  if  they  disagree,  it  was  held 
they  might  choose  an  umpire  before  they  entered  upon  the 
inquiry."   Ba^  v.  Cooic,  17  E.C.  L.  Rep.,  407.  The  defendants' 
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counsel,  however,  takes  the  distinction  that,  while  the  umpin 
may  he  appointed  hefore  disagreement,  he  has  do  righttt 
act  until  a  disagreement  occurs.  If  the  latter  had  no  rigiit 
to  act,  his  joining  in  the  award  did  not  vitiate  it.  "1^ 
award  in  our  case  is  either  the  award  of  the  umpire  or  the 
award  of  the  arbitrators.  Take  it  either  way,  and  it  is  good. 
If  the  appointment  of  the  umpire  by  the  arbitrators  wh 
proper  at  the  time  he  was  chosen,  then  it  was  his  umpira^ 
and  their  joining  with  him  will  not  vitiate,  for  a  mai 
stranger  may  join  in  the  award  or  umpirage  witliout 
invalidating  the  proceeding.  But  if,  on  the  other  hand,  the 
arbitrators  had  no  right  to  choose  an  umpire  before  disagree 
ment,  then  it  would  be  their  award,  and  the  fact  of  the 
umpire's  joining  in  it  would  not  vitiate  it."  Stephen  v.  Bnrm, 
supra. 

2.  "That  the  submission  being  under  seal,  the  selection 
of  the  umpire  must  be  under  the  seal  of  the  arbitrators." 
This  was  not  required  by  the  terms  uf  the  submission,  and, 
we  think,  was  unnecessary.  '■  At  all  events,  it  is  too  lateW 
interpose  that  ground  after  the  award  is  made"  (iifnoiritai 
V.  Homer,  30  Maine,  552),  and  especially  is  the  party  estopped 
where,  as  in  this  case,  he  has  partly  performed  the  award. 
Morse  on  Arbitration,  274. 

3.  "  That  the  bond  sued  upon  is  void."  It  must  be  adlni^ 
ted  that  the  bond  is  very  inartiScially  drawn,  but  the  cont«it 
clearly  shows  the  character  in  which  the  parties  signed  aB^ 
their  respective  liabilities.  This  is  unlike  the  case  of  OiionK 
V.  Golvert,  83  N.  C,  365,  because,  there,  all  of  the  contending 
parties  were  obligees,  [obligors]  and  all  were  answerable  for 
thedefaultof  each,  so  that  the  person  to  whom  any  sum  migbt! 
have  been  awarded  would  himself  have  been  liable  for  iU  i 
payment.  The  bond  in  our  case  shows  very  plainly  thattltt  I 
defendant  signed  as  surety  for  R.  M.  Jeffreys,  the  conditioD  i 
being  that  said  R.  M.  Jeffreys  should  abide  by  and  perform  | 
the  award.    The  exception  is  without  merit. 
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4.  The  remaining  exception  is  that  the  arbitrators  should 
not  have   considered  the  item  of  $545.76,  that  being  the 
result  of  a  settlement  for  the  year  1885,  and  not  being  a 
matter  in  "  dispute."     We  cannot  give  the  terms  of  the  sub- 
mission such  a  restrictive  meaning.    The  articles  of  submis- 
sion recite  that,  "Whereas,  matters  have  arisen  between  Mrs. 
B.  J.  Bryan  and  R.  M.  Jeffreys,      *      *      *      touching  the 
aTnourUs  and  sums  due  between  them  on  account  of  the  rental 
of  the  Governor  Bell  place,    *    *    *    which  said  matters  they 
are  unable  to  settle  and  decide  between  themselves :     *    *    * 
Now,  therefore,  all  matters  in  dispute  are  hereby  referred," 
&c.    The  balance,  1545.76,  due  Mrs.  Bryan  for  the  year  1885, 
was  left  in  the  hands  of  R.  M.  Jeffreys  to  be  accounted  for 
by  him,  and  it  was  clearly  necessary  for  the  arbitrators  to 
consider  it  in  order  to  arrive  at  the  "amounts  and  sums  due 
between  them." 

Upon  examining  the  whole  record,  we  have  been  unable 
to  perceive  any  error  in  the  rulings  of  his  Honor,  and  the 
judgment,  therefore,  must  be  affirmed. 

AfiBrmed. 
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C.  F.  VICKERS  et  al.  v.  R.  8.  LEIGH  et  al. 
Deed^  Correction  of — Evidence. 

E.  executed  a  deed  to  his  two  children  (naming  them),  in  which  it  wu 
recited  and  provided  that  he  had  **  given  and  granted  unto  mj 
said  children  a  certain  tract  of  land  (describing  it).  I  do  herebr 
appoint  S.  guardian  of  my  said  children,  with  full  power  and 
authority  as  the  law  may  direct*  to  guardians,  and,  whenever  m; 
said  children  may  come  to  the  age  of  twenty-one,  will  be  entitled 
to  take  possession  of  said  land,  free  from  all  costs.  ♦  *  *  At 
the  same  time,  it  is  to  be  considered  that  the  above  deed  of  gift 
will  not  take  place  till  my  death  and  the  death  of  my  wife": 
Heidy  that  the  deed  contained  conclusive  intrinsic  evidence  of  the 
vendor's  intention  to  convey  to  his  children  a  fee-simple  estate, 
after  the  death  of  himself  and  wife,  and  that  the  necessary  tech- 
nical words  had  been  inadvertently  or  ignorantly  omitted,  and 
that,  in  an  action  to  correct  the  deed  in  that  respect,  the  Court 
would,  upon  an  inspection  of  the  instrument,  grant  the  relief. 


This  was  a  civil  action,  tried  at  the  June  Term,  1889,  of 
the  Superior  Court  of  Durham  County,  before  BynmiiyJ. 

The  plaintiffs'  assignor,  John  Hinton  Ellis,  was  the  son 
of  one  Nathan  Ellis,  and  the  plaintiffs  are  the  heirs  at  law 
of  Anne  Maria  Vickers,  a  daughter  of  Nathan  Ellis? 
through  whom  both  parties  claim  title.  The  plaintiffs 
alleged,  that  the  word  "heirs"  was,  by  mistake,  omitted  from 
a  deed  executed  by  said  Nathan  Ellis  to  his  children,  the 
said  Anne  Maria  and  John  Hinton  Ellis,  dated  February 
16,  1824,  and  asked  judgment  that  said  deed  be  reformed. 
The  deed  is  as  follows : 

"  To  all  people  to  whom  these  presents  shall  come,  I. 
Nathan  Ellis,  of  the  county  and  State  aforesaid,  send  greet- 
ing: Know  ye  that  I,  the  said  Nathan  Ellis,  for  and  ifl 
consideration  of  the  natural  love  and  affection  which  I 
have  and  bear  unto  mv  children,  Anne  Maria  and  John 
Hinton,  by  my  present  wife.  Patsy  Leigh,  and  for  other 


SEPTEMBER  TERM,  1889.  249 


ViCKBRs  V.  Leigh. 


good  causes  and  considerations  hereunto  moving,  have  given 
and  granted,  and  do,  by  these  presents,  give  and  grant  unto 
my  said  children  above  mentioned,  a  certain  tract  or  parcel 
of  land,  lying  and  being  in  the  county  of  Orange,  on  the 
waters  of  the  Third  Fork,  containing  one  hundred  acres, 
more  or  less,  where  Richard  Leigh  now  lives,  late  the  prop- 
erty of  John  Leigh,  deceased :  and  I  do  hereby  authorize 
and  appoint  my  brother-in-law,  Sullivan  Leigh,  guardian 
of  my  said  children  above  mentioned,  with  full  power  and 
authority,  as  the  law  may  direct  to  guardians,  and  when- 
ever my  said  children  above  mentioned  may  come  of  the 
age  of  twenty  one,  will  be  entitled  to  take  possession  of  said 
land  and  premises,  free  from  all  costs;  but  it  is  to  be  consid- 
ered, that  should  my  said  wife,  Patsy  Leigh,  have  other 
children  by  me,  to  come  in  with  my  other  children,  Anne 
Maria  and  John  Hinton,  and  be  entitled  to  have  an  equal 
part  of  said  land;  at  the  same  time  it  is  to  be  considered  that 
the  above  deed  of  gift  will  not  take  place  till  my  death  and 
the  death  of  my  wife,  Patsy  Leigh. 
*In  witness  whereof,  I  have  hereunto  affixed  my  hand 
and  seal,  the  16th  day  of  February,  one  thousand  eight 
hundred  and  twenty-four." 

It  was  admitted  to  probate  shortly  after  its  execution,  and 
registered  in  1846. 

Anne  Maria  Ellis  married  Riley  Vickers  in  1846;  Nathan 
Ellis  died  in  1846,  Patsy  Ellis  in  1851,  Sullivan  Leigh  i 
1854,  Riley  Vickers  in  1879,  and  Anne  Maria  Vickers  i 
1885.  The  plaintiffs  are  heirs  at  law  of  Riley  and  Anne 
Maria  Vickers,  and  the  defendants  the  heirs  at  law  of  Sul- 
livan Leigh.  Nathan  Ellis  and  his  heirs  have  been  in  con- 
tinuous uninterrupted  possession  of  the  land  in  question 
fnin  1824  to  the  present  time,  using  it  as  their  own,  and 
the  plaintiffs  are  now  in  possession  thereof.  Neither  Sulli- 
van Leigh,  nor  any  one  claiming  under  him,  has  attempted 
to  recover  said  land. 


250  IN  THE  SUPREME  COURT. 


ViCKBRS  V.   LEIOH. 


The  following  deeds  and  papers  were  introduced  and  read 
in  evidence : 

1.  Richard  Leigh  to  Sullivan  Leigh,  deed,  dated  June  * 
1823. 

2.  Sullivan  Leigh  to  Nathan  Ellis,  deed,  dated  Febniary 
16,  1824. 

3.  Nathan  Ellis  to  John  H.  and  Anne  Maria  Ellis,  deed, 
dated  P'ebruary  16, 1824. 

4.  James  C.  Turrentine,  Sheriff  of  Orange  County,  to  Sul- 
livan Leigh,  deed,  dated  May  23,  1836. 

5.  Sullivan  Leigh  to  W.  N.  Pratt,  deed,  dated  September 
1,  1836. 

H.  Nathan  Ellis  to  Sullivan  Leigh,  bill  of  sale  of  personalty, 
dated  August  24,  1838. 

7.  Patsy  Ellis  to  Sullivan  Leigh,  deed,  dated  February  2, 
1846. 

8.  John  H.  Ellis  to  Riley  Vickers,  deed,  dated  May  15, 
1846. 

The  plaintiff  alleges,  also,  that  Sullivan  Leigh  bought  the 
land  in  controversy  at  SheriflF's  sale  under  a  parol  agreement 
to  convey  to  Nathan  Ellis,  and  had  the  deed  of  Turrentine, 
SheriflF,  dated  May  23,  1836,  executed  to  himself;  and  that 
said  Sullivan  Leigh  suppressed  bidders  at  said  sale  by  stat- 
ing that  he  was  buying  for  Nathan  Ellis,  and  that  Nathan 
Ellis  subsequently  repaid  lo  Leigh  the  amount  that  the  lat- 
ter bid  and  paid  to  the  Sheriff  for  the  land. 

A  number  of  witnesses  were  offered  to  establish  the  parol 
trust,  chiefly  by  showing  declarations  of  said  Sullivan  Leigh- 
It  is  not  material  to  give  the  testimony  and  the  exceptions 
to  its  admission,  for  reasons  that  appear  in  the  opinion  of 
the  Court. 

The  issues  and  responses  to  them  are  as  follows: 

1.  Was  the  word  "heirs"  omitted,  by  mistake  of  the 
draughtsman,  from  the  deed  of  1824  of  Nathan  Ellis  to  his 
children?     Answer:  Yes. 
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2.  Did  Sullivan  Leigh  purchase  the  land  in  suit  at  the 
Sherifl*'s  sale,  May  23, 1836,  under  an  agreement  made  with 
Nathan  Ellis  before  the  sale,  that  he  (Sullivan  Leigh)  would 
buy  and  hold  the  same  as  trustee  for  Nathan  Ellis  and  his 
heirs,  and  that,  upon  repayment  of  the  purchase  money,  he 
would  re-convey  to  the  said  Ellis  and  his  heirs?  Answer:  No. 

3.  Has  the  purchase  money  so  paid  by  Sullivan  Leigh 
been  repaid  to  him  ?     Answer :  Yes. 

4.  Was  the  deed  of  Nathan  Ellis  to  his  children  (made 
February  16,  1824)  intended  by  him  to  convey  the  land 
therein  described  to  them  and  their  heirs?     Answer:  Yes. 

5.  Did  Sullivan  Leigh,  by  his  conduct,  words  or  acts,  sup- 
press bidding  at  the  SheriflF's  sale,  in  1836,  by  representing 
that  he  was  buying  the  land  for  Nathan  Ellis  and  his  wife? 
Answer:  Yes. 

6.  Have  ten  years  elapsed  since  the  commencement  of  the 
parol  trust  alleged  by  the  plaintiflFs?     Answer:  Yes. 

7.  What  is  the  annual  rental  value  of  the  land  ?  Answer : 
Eleven  hundred  dollars. 

judge's  charge. 

A  deed  is  a  solemn  act,  in  transactions  concerning  land — 
the  most  solemn  known  to  the  law,  because  of  the  special 
importance  of  its  contents.  It  is  the  presumption  of  the  law 
that  a  deed  correctly  shows  and  contains  the  intentions  of 
the  parties  thereto,  and  the  law  gives  it  weight  as  a  paper  of 
high  dignity.  Therefore,  the  disposition  of  the  law  is  to 
sustain  every  deed  as  it  is  written,  and  not  to  allow  any 
change  or  amendment  in  it. 

The  Court  instructs  you  that  in  this  case  there  is  no  posi- 
tive evidence  of  the  intention  of  Nathan  Ellis  to  create  an 
estate  in  fee  in  his  children  by  his  deed  of  February  16, 
1824,  and  no  such  evidence  that  the  word  "heirs"  was  left 
out  of  the  said   deed    by   mistake  or  ignorance  of   the 
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draughtsman.  Unless  the  evidence  is  strong,  clear  and  oon- 
vincing,  it  is  the  duty  of  the  jury  to  sustain  that  deed  as  it 
is  written.  A  mere  preponderance  of  the  testimony  will  nd 
be  sufficient  to  justify  a  finding  for  the  plaintiffs. 

Where  it  is  sought  to  convert  the  purchaser  of  a  tract  of 
land  at  public  sale  into  a  trustee,  upon  the  ground  that  he 
made  the  purchase  as  the  agent  of  the  debtor,  the  legal  title 
having  been  made  to  the  purchaser,  mere  parol  proof  that 
the  purchaser  admitted  the  trust  will  not  be  sufficient  to 
entitle  the  plaintiffs  to  relief.  There  must  be  proof  of  facts 
and  circumstances  inconsistent  with  the  idea  of  a  purchase 
for  himself;  and,  where  the  facts  and  circumstances  relied 
on  as  corroborating  the  purchaser's  declarations  are  unsatis- 
factory and  susceptible  of  various  and  contradictory  concln- 
sions,  some  of  which  are  consistent  with  the  defendants' 
claim,  they  will  not  be  deemed  sufficient  to  establish  the 
trust.  To  establish  a  parol  trust  in  one  who  has  acquired 
the  title  to  land,  something  more  than  the  simple  declaration 
of  the  person  sought  to  be  charged  is  required ;  there  must 
be  proof  of  acts  in  connection  therewith,  inconsistent  with 
a  purpose  on  his  part  to  purchase  or  hold  the  land  for  him- 
self absolutely. 

A  Court  will  require  clear,  strong  and  convincing  proof  to 
annex  a  parol  trust  to  a  deed  absolute  on  its  face.  Some- 
thing more  than  mere  preponderance  of  testimony  is  required. 
In  this  case  there  is  no  direct  evidence  that  Sullivan  Leigh; 
prior  to  the  Sheriff  *s  sale,  made  any  verbal  agreement  with 
Nathan  Ellis,  or  Patsy  Ellis,  or  their  children,  that  he  would 
purchase  the  land  for  them  and  allow  them  to  redeem  on 
payment  of  the  purchase  money,  and  there  is  no  evi- 
dence of  any  kind  that  he  ever  made  any  such  agreement 
with  the  children  ;  and,  before  the  jury  would  be  warrauted 
in  finding  such  an  agreement  between  Sullivan  Leigh  and 
Nathan  Ellis  and  his  wife,  the  circumstances  relied  on  to 
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show  that  fact  must  be  sufficiently  strong,  clear  and  con- 
vincing to  prove  that  fact  to  their  satisfaction. 

In  this  case  there  is  no  evidence  the  money  used  in  pur- 
chasing the  land  at  Sheriff's  sale  in  1836  was  furnished  by 
Nathan  Ellis,  or  his  wife,  or  children,  and  no  evidence  of 
inadequacy  of  price;  and  the  question  for  the  jury  is,  Is 
the  evidence  sufficiently  strong  and  convincing,  that  Sul- 
livan Leigh  did  agree  with  Nathan  Ellis  and  his  wife  to  buy 
it  and  allow  them  to  redeem  it,  and  did  they  redeem  it,  or 
did  Sullivan  Leigh  buy  it  and  let  Ellis  and  his  wife  and 
their  children,  John  Hinton  and  Anne  Maria,  hold  it  for 
their  life? 

The  admission  of  Sullivan  Leigh,  if  the  jury  shall  believe 
the  evidence,  made  after  the  SherifiF's  sale,  of  a  trust  antece- 
dently created,  are  insufficient  in  themselves  to  establish  the 
parol  trust,  or  to  show  the  equity  which  is  sought  to  be 
enforced  by  the  plaintiffs. 

That  the  deed  from  Nathan  Ellis  to  John  H  and  Anne 
Maria  Ellis  having  been  executed  and  recorded  in  February, 
1824,  and  the  deed  from  Turrentine,  Sheriff,  to  Sullivan 
Leigh  having  been  recorded  in  May,  1836,  was  notice  to 
the  parties  and  to  the  world  of  the  title  that  each  of  them 
claimed,  and  an  action  to  reform  the  one  bj'  having  the 
word  "heirs"  inserted,  and  to  engraft  a  parol  trust  upon  the 
other,  should  have  been  brought  within  ten  years  from  the 
registration  of  said  deeds,  otherwise  the  plaintiffs  and  those 
under  whom  they  claim  would  be  presumed  to  have  aban- 
doned their  equitable  rights,  and  the  burden  is  upon  the 
plaintifls,  by  clear,  strong  and  convincing  evidence,  to  sat- 
isfy the  jury  that  they  have  not  abandoned  it. 

The  defendants  excepted  to  the  charge  as  given,  and 
because  his  Honor  declined  to  give  the  special  instruction 
asked  for  bv  them. 

Upon  the  verdict,  as  rendered  by  the  jury,  and  their 
findings  in    response  to  the   issues  submitted,   defendants 
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moved  for  judgment,  and  excepted  to  the  refusal  of  the 
Court  to  sign  the  judgment  offered. 

Defendants'  special  instructions,  which  his  Honor  declind 
/     to  give  as  prayed : 

4.  In  this  case  the  jury  are  instracted«.that  there  is  no  evi- 
dence that  Sullivan  Leigh,  prior  to  the  Sheriff's  sale,  made 
any  verbal  agreement  with  Nathan  Ellis,  Patsy  Ellis,  or  the 
children,  that  he  would  purchase  the  land  for  them  and 
allow  them  to  redeem  on  payment  of  the  purchase  money, 
and  there  is  no  valid  trust  created  between  the  parties  which 
will  be  enforced. 

5.  In  this  case  there  is  no  evidence  that  the  money  osed 
in  the  purchase  of  the  land  at  Sheriff's  sale  in  1836  was  fur- 
nished by  Nathan  Ellis,  no  evidence  of  any  prior  agree- 
ment between  Ellis  and  Leigh,  no  inadequacy  of  price- 
Leigh  simply  getting  the  remainder  after  the  life  estate  of 
John  Hinton  and  Anne  Maria  Ellis — and  no  evidence  what- 
ever suflBcient  to  engraft  a  parol  trust  on  the  deed  from 
Sheriff  Turrentine  to  Sullivan  Leigh. 

7.  To  entitle  the  plaintiffs  to  recover  for  slander  of  title  of 
real  property,  express  or  actual  malice  must  be  shown,  and 
if  the  words  were  used  in  asserting  defendants'  claim  of  title, 
after  having  consulted  with  counsel,  who  advised  him  that 
his  claim  to  title  was  valid,  no  malice  can  be  inferred  by 
the  jury,  and  the  plaintiffs  cannot  recover  damages  for  slan- 
der of  title. 

8.  That  there  is  no  evidence  that  the  word  heirs,  or  other 
word  of  inheritance,  was  omitted  by  mistake  of  the  draughts- 
man from  the  deed  of  Nathan  Ellis  to  John  Hinton  and  Anne 
Maria  Ellis. 

9.  That  the  deed  from  Nathan  Ellis  to  John  Hinton  and 
Anne  Maria  having  been  executed  and  recorded  in  Feb- 
ruary, 1824,  and  the  deed  from  Turrentine,  Sheriff,  to  Snl- 
livan  Leigh  having  been  recorded  in  May,  1836,  was  notice 
to  the  parties  and  to  the  world  of  the  title  that  each  of  than 
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claimed,  and  an  action  to  reform  the  one  by  having  the 
word  heirs  inserted,  and  to  engraft  a  parol  trust  upon  the 
other,  should  have  been  brought  within  ten  years  from  the 
registration  of  said  deeds,  otherwise  the  plaintiffs  and  those 
under  whom  they  claim  would  be  presumed  to  have  aban- 
doned their  equitable  rights. 

10.  That,  if  the  jury  believe  that  Sullivan  Leigh  purchased 
the  land  at  the  Sheriff's  sale  upon  trust  for  Nathan  Ellis  and 
his  wife  Patsy  Ellis,  and  their  heirs,  then  Nathan  Ellis  and 
Patey  Ellis  became,  in  equity,  seized  of  said  land  in  fee  by 
entireties,  and  Patsy  Ellis,  having  survived  Nathan  Ellis, 
became,  as  survivor,  sole  seized  of  said  land,  and  the  fee 
passed  by  her  deed  of  May,  1846,  and  became  vested  in  Sul- 
livan Leigh,  and  plaintiffs  cannot  Recover. 

His  Honor  charged — 

4.  In  this  case  there  is  no  direct  evidence  that  Sullivan 
Leigh,  prior  to  the  Sheriff's  sale,  made  any  verbal  agreement 
with  Nathan  Ellis,  or  Patsy  Ellis,  or  their  children,  that  he 
would  purchase  the  land  for  them  and  allow  them  to  redeem 
on  payment  of  the  purchase  money,  and  there  is  no  evidence 
of  any  kind  that  he  ever  made  any  such  agreement  with  the 
children,  and,  before  the  jury  would  be  warranted  in  finding 
such  an  agreement  between  Sullivan  Leigh  and  Nathan  Ellis 
and  his  wife,  the  circumstances  relied  on  to  show  that  fact 
must  be  suflBciently  strong,  clear  and  convincing  to  prove 
that  fact  to  their  satisfaction. 

5.  In  this  case  there  is  no  evidence  that  the  money  used 
in  purchasing  the  land  at  Sheriff's  sale  in  1836  was  furnished 
by  Nathan  Ellis,  or  his  wife,  or  children,  and  no  evidence  of 
inadequacy  of  price;  and  the  question  for  the  jury  is.  Is  the 
evidence  suflBciently  strong  and  convincing  that  Sullivan 
Leigh  did  agree  with  Nathan  Ellis  and  his  wife  to  buy  it 
and  allow  them  to  redeem  it,  and  did  they  redeem  it,  or  did 
Sullivan  Leigh  buy  it  and  let  Ellis  and  his  wife  and  their 
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children,  John  Hinton  and  Anne  Maria,  hold  it  for  their 
life? 

9.  His  Honor  added  to  defendants'  ninth  instruction: 
"  And  the  burden  is  upon  the  plainiiffs,  by  clear,  strong  afld 
convincing  evidence,  to  satisfy  the  jpry  that  they  had  nd 
abandoned  it." 

The  plaintiffs  tendered  a  judgment,  to  be  signed  by  the 
Judge,  reforming  the  deed  by  writing  the  words  "and  their 
heirs"  after  the  names  of  the  grantees,  and  also  declaring 
Sullivan  Leigh  a  trustee  and  requiring  him  to  convey  to 
plaintiffs. 

The  defendants  moved  the  Court  to  declare  that  there  was 
no  suflBcient  evidence  of  the  mistake,  or  of  the  parol  trust 
and  that  the  finding  that  the  purchase  money  had  been 
repaid  to  Sullivan  Leigh  was  inconsistent  with  the  findings 
in  response  to  the  issues,  and  was  not  warranted  by  the 
evidence. 

The  Court  rendered  judgment  as  follows: 

"It  is  thereupon  considered  and  adjudged  by  the  Court 
that,  upon  the  evidence  before  the  jury,  and  their  finding 
in  response  to  the  issues,  the  plaintiflfis  are  not  entitled  to 
have  the  deed  corrected,  and  that,  notwithstanding  the  ver- 
dict of  the  jury,  the  defendants  are  entitled  to  judgment  of 
this  Court.  It  is,  therefore,  adjudged  and  decreed  that  the 
defendants  are  the  owners  in  fee-simple  of  the  lands  described 
in  the  pleadings,  after  the  death  of  John  Hinton  Ellis;  that, 
until  the  death  of  John  Hinton  Ellis,  the  plaintiffs  are  the 
owners  of  the  land  ;  that  the  defendants  are  not  entitled  to 
the  immediate  possession  of  the  one-half  interest  of  Anne 
Maria  Vickers,  the  deed  of  Nathan  Ellis  to  John  Hinton 
Ellis  and  Anne  Maria  Ellis  vesting  in  them  an  estate  for 
their  joint  lives  and  the  life  of  the  survivor,  and  that,  until 
the  death  of  John  Hinton  Ellis,  the  defendants  take  nothing, 
and,  at  the  death  of  John  Hinton  Ellis,  the  defendants  are 
entitled  to  the  remainder  in  fee-simple;  that  the  defendants 
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are  not  entitled  to  any  rents  and  profits  arising  from  the 
land  until  after  the  death  of  John  Hinton  Ellis;  that  the 
defendants  recover  their  costs/* 
Both  parlies  appealed. 

Mr.  W.  IF.  Fuller,  for  the  plaintiffs. 

Messrs     John    W.    Graham    and    John   ManTiing,  for  the 
defendants. 

Avery,  J. — ^after  stating  the  facts:  The  trend  of  judicial 
decisions  for  years  has  been  toward  relaxing  the  rigor  of  the 
common   law  rule,  that,  without  words  of  inheritance,  no 
estate  of  greater  dignity  than  for  life  could  be  created  by 
deed.     While  devises  were  held,  after  the  statute  of  wills,  to 
be  but  a  species  of  alienation,  the  Courts  construed  them 
more  liberally  than  deeds,  and  where,  without  the  use  of  the 
word  "  heirs,"  as  by  inserting  the  word  "  forever,"  the  testator 
indicated  an  intent  to  pass  an  estate  in  fee,  it  was  held,  on 
the  ground  that  testators  were  generally  inops  consiliiy  that 
the  instrument  should  be  so  interpreted  as  to  effectuate  his 
purpose.     Then  followed  the  liberal  principle  in  the  Act  of 
1784  {The  Code,  §2180),  that  a  devise  «»f  real  estate  to  any 
person  should  be  held  to  be  a  devise  in  fee,  unless  it  plainly 
appears  from  some  part  of  the  will  that  the  testator  intended 
to  convey  an  estate  of  less  dignity.     The  liberal  tendency  of 
the  age  in  reference  to  deeds  culminated  in  the  Act  of  1879 
{The  Code,  §1280),  providing  the  same  rule  of  construction 
for  deeds  as  for  devises.     But,  prior  to  the  passage  of  that 
statute,  this  Court  had,  in  numerous  cases,  held  that,  where 
the  word  "heirs"   was  ii)serted  out  of  the  hahendum  in  a 
deed,  unless  it  plainly  appeared  to  be  a  part  of  the  covenant 
of  warranty,  or  of  quiet  enjoyment,  the  deed  would  be  con- 
strued by  transposing  it  to  its  proper  place  in  order  to  create 
an  estate  in  fee,  and  this  ruling  was  predicated  upon  the 
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idea  of  carrying  out  the  apparent  intent  of  the  grantor  m 
nearly  as  the  rules  of  law  would  admit.  Phillips  v.  Thoifif^ 
son,  73  N.  C ,  543;  PhUlips  v.  Davis,  69  N.  C,  117;  Eodgesi. 
Fleetwood,  102  N.  C,  122. 

Citing  Coke  and  Kent,  Judge  Daniel,  in  Armfidd  t 
Walker,  5  Ired.,  580,  says:  "It  is  a  rule  of  law  that,  if  tw 
constructions  can  be  placed  on  a  deed,  or  any  part  of  it,thi( 
shall  be  given  to  it  which  is  most  beneficial  to  the  grantee.* 

The  idea  of  giving  effect  to  the  grantor's  purpose,  gatherd 
from  every  part  of  the  deed,  led  this  Court,  in  adminisl€^ 
ing  the  principles  of  equity,  to  announce  the  doctrine  that 
when  the  Court  was  entirely  satisfied  from  the  declared  pu^ 
pose  and  nature  of  a  deed,  and  the  context  of  that  poriioft 
where  the  word  " heirs"  would  naturally  belong,  that  it  ww 
the  intention  of  the  grantor  to  co  ivey  a  fee-simple,  and  tin 
omission  was  an  oversight,  there  was  a  plain  equity  ti 
have  the  mistake  corrected.  Rutledge  v.  Smith,  Busbee's  Eq, 
283. 

The  facts,  appearing  from  the  face  of  ihe  deed,  are  \&j 
clearly  indicative  of  the  intent  of  Nathan  Ellis  the  gran* 
tor.  After  reserving  an  estate  for  the  joint  lives  of  himself  and 
wife  he  conveys  the  remainder  to  the  two  children,  at  tbrt 
time  the  only  issue  of  his  marriage  with  his  said  wife,  bat 
with  a  proviso  that  any  child  thereafter  born  of  the  mat- 
riage  with  her  should  tnke  an  equal  share  with  the  tw 
already  in  esse.  The  deed  further  provides,  that  Sullivan 
Leigh,  the  brother  of  his  wife  (under  whom  the  defendant! 
claim),  should,  as  guardian  of  the  children,  have  authoritf 
incident  to  that  relation  over  the  land  till  they  should  arrivi 
at  the  age  of  twenty-one,  when  they  would  "  be  entitled  to, 
take  possession  of  said  land  and  premises  free  from  all 
costs."  It  is  most  unnatural  to  conclude  that  a  father,  hav* 
ing  provided  a  maintenance  for  life  for  himself  and  wife 
and  attempted  by  deed  to  appoint  a  guardian  for  the  two  chil- 
dren, who  are  the  only  issue  of  the  marriage,  should  con- 
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vey  to  them  simply  a  life  estate,  limited  upon  that  reserved 
for  himself  and  wife,  and  leave  the  remainder  in  fee-simple 
undisposed  of,  when  he  seemed  to  be  making  permanent 
provision  for  the  present  and  prospective  issue  of  his  mar- 
riage after  the  death  of  his  wife  and  himself. 

So,  looking  to  the  nature  of  the  deed,  and  the  plain  pur- 
pose of  providing  for  his  infant  children  after  the  death  of 
his  wife  and  himself,  that  is  apparent  from  its  terms,  we 
must  declare  in  furtherance  of  this  manifest  purpose,  ascer- 
tained from  the  wording  of  the  deed,  that  there  was  a  mis- 
take of  the  draughtsman  in  failing  to  insert  after  the  namesof 
the  s€dd  children,  in  the  deed  above  mentioned,  the  words, 
**and  their  heirs  forever. 

It  is  not  necessary  for  us  to  consider  all  the  exceptions 
relied  upon  by  the  parties  in  presenting  their  respective 
appeals  in  this  Court.    His  Honor  should  have  held,  upon  an 
inspection  of  the  deed  executed  by  Nathan  Ellis,  February 
16, 1824,  and  admitted  to  have  been  properly  proven  and 
registered,  that  it  should  be  corrected  as  already  indicated. 
It  would  follow  that  the  plaintiffs  were  entitled  to  judg- 
;  ment  that  the  deed  be  reformed  as  directed,  and  for  costs  of 
I  action.    Tiie  fact  that  his  Honor  submitted  the  first  and 
!  fourth  issues  to  the  jury,  involving  questions  of  law,  does 
not  impair  the  rights  of  the  defendants,  as  the  jury  decided 
them  correctly.     A  large  number  of  exceptions  relied  on  by 
I  the  defendants  become  immaterial  now,  for  the  reason  that 
I  they  related   to  testimony  offered  to  prove,  by  parol,   the 
I  mistake  that  we  have  held  is  shown  with  sufficient  clear- 
ness  by  the  language  of  the  deed.      Exception  numbered 
twenty,  based  upon  the  refusal  of  the  Court  to  give  instruc- 
tions asked  by  the  defendants,  and  numbered  four   and 
eight,  or  to  tell  the  jury,  as  requested  at  the  close  of  the  evi- 
dence, that  the  plaintiffs  had  not  offered  sufficient  testimony 
to  support  a  finding  that  there  was  a  mistake  in  response  to 
the  first  issue,  are  of  this  character,  though  the  Judge  did 
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tell  the  jury,  in  substance,  what  was  asked,  and  disregarded 
the  finding  in  response  to  the  first  issue  after  verdict. 

The  verdict  on  the  second  issue  was  in  (avor  of  the  defend- 
ants, and  they  have  not  suffered  by  reason  of  any  error  in 
the  admission  of  testimony  tending  to  establish  the  pard 
trust.  It  is,  therefore,  unnecessary  to  consider  objections  to 
its  competency,  and  this  disposes  of  exceptions  numberd 
from  9  to  19,  both  inclusive,  and  the  exceptions  to  the  refusal 
of  the  Court  to  give  instructions  Nos.  4,  5,  9  and  10,  askdi 
by  the  defendants. 

The  first  objection  grew  out  of  the  competency  of  a  juior 
because  he  was  interested,  as  a  creditor,  in  a  fund  for  which 
W.  W.  Fuller,  as  receiver,  had  brought  suit.  The  juror  was 
not  a  party  to  an  action  pending  and  at  issue  in  Court,  and, 
therefore,  did  not  come  under  the  description  in  the  dis- 
qualifying statute.     The  exception  will  not  be  sustained. 

The  objection  to  the  admission  of  the  deeds  read  in  evi- 
dence was  not  insisted  upon.  If  it  had  been,  however,  w 
see  no  reason  for  excluding  them  when  first  oflfered,  as  at 
that  preliminary  stage  his  Honor  could  only  pass  upon  the 
question  whether  the  deeds  had  been  proven  and  registered 
as  required  by  the  statute.  The  relevancy  of  such  deeds, 
generally,  cannot  be  made  manifest  till  a  later  period  in 
development  of  a  case. 

The  deed  from  Nathan  Ellis  to  John  Hinton  Ellis 
Anne  Maria  Ellis,  executed  February  16,  1824,  having  been 
duly  proved  and  registered,  was,  of  course,  com}  »etent,  as  the 
whole  controversy  depended  upon  the  construction  given  fcoit. 

There  was  no  error  in  admitting  the  other  deeds  introduced 
to  show  that  the  defendants  claimed  title  from  Nathan  Ellis, 
the  same  source  from  which  plaintiffs  derived,  title.  The* 
deeds  were  offered  as  a  foundation  for  attaching  a  parol  trui 
to  the  purchase  of  Sullivan  Leigh;  but,  as  the  jury  founi 
in  accordance  with  the  instructions  given  by  the  Court,  thai 
there  was  no  agreement  on  his  part  to  purchase  for  Nathan 
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Ellis,  the  admission  of  the  testimony  has  wrought  no  injury 
to  the  defendants,  and  will  not  avail  them  as  ground  for 
asking  a  new  trial  or  a  judgment  on  the  verdict. 

We  conclude,  therefore,  that  in  defendants'  appeal  there 
was  no  error.  In  plaintiffs'  appeal  there  was  error,  and  the 
judgment  must  be  reversed.  The  plaintiffs  are  entitled  to 
judgment  declaring  and  correcting  the  mistake  in  the  deed, 
as  pointed  out,  and  for  costs. 

Error  on  plaintiffs'  appeal ;  on  defendants'  appeal,  no  error. 


THE  TOWN  OF  DURHAM  v.  THE  RICHMOND  AND  DANVILLE 
and  the  NORTH  CAROLINA  RAILROAD  COMPANIES. 

Appeal — Injunctions. 

The  plaintiff  alleged  that  the  defendants  were  unlawfully  constructing 
a  portion  of  their  track  in  a  street  to  which  it  (the  plaintiff)  had 
acquired  an  easement,  and  asked  that  an  injunction  be  granted. 
The  df'fendants  denied  the  allegations  upon  which  the  relief  was 
sought,  and,  upon  the  matter  at  issue,  there  was  much  conflicting 
evidence.  Upon  the  preliminary  hearing,  an  order  was  made 
enjoining  the  defendants  from  further  construction  within  certain 
prescribed  area  until  t he  hearing.  From  this  defendants  appealed. 
Subsequently,  the  plaintiff  moved  to  extend  the  operation  of  the 
injunction  to  other  parts  of  the  said  street,  which  motion,  being 
heard  upon  proof  and  counter-proof,  was  refused,  and  the  plaintiff 
appealed :  Held — 

1.  That  both  appeals  were  premature  and  should  be  dismissed. 

2.  The  Courts  will  not  dissolve  injunctions  till  the  hearing,  where  it  is 

apparent  from  the  pleadings  and  proofs  that  there  is  serious  dis- 
pute about  the  facts,  and  doubts  as  to  the  relief  sought. 

This  was  a  civil  action,  pending  in  Durham  Superior 
Court,  and  was  heard,  upon  motion  for  an  injunction,  before 
Qilmer,  J.,  at  Chambers,  on  June  27  and  July  2, 1889. 

Both  parties  appealed  from  the  rulings  of  his  Honor. 
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The  plaintiff  (the  town  of  Durham)  alleged  in  the  com- 
plaint that  the  town  had  acquired  an  easement  for  a  slreel 
in  a  part  of  the  original  right-of-way  of  the  North  Carolina 
Railroad  Company,  the  lessor  of  the  defendant  company  now 
operating  the  road,  and  that  said  street,  which  the  town  bad 
acquired  a  right  to  use,  by  virtue  of  condemnation  proceed- 
ing,  conducted  according  to  law,  as  well  as  by  prescription, 
by  dedication  and  by  estoppel;  and  that  the  defendant  (the 
Richmond  and  Danville  Railroad)  was  operating  the  road  as 
the  lessee  of  the  other  defendant,  and  was  proceeding,  in  viola- 
tion of  law,  to  lay  a  side-track  along  said  street,  and  therety 
inflict  irreparable  injury  on  the  plaintiff  by  impeding  the 
passage  of  persons  and  vehicles  along  said  street,  and  ren- 
dering worthless  valuable  property  fronting  on  it. 

The  defendants  deny  that  the  plaintiff  had  acquired,  in 
any  way,  a  right  to  use  any  portion  of  said  right-of-way  of 
one  hundred  feet  on  each  side  of  the  centre  of  this  track  ai 
a  street,  as  claimed  by  plaintiff,  and  averred  that  the  use  of 
it  had  been  only  permissive;  that  it  had  not  been  con- 
demned or  dedicated,  nor  had  the  plaintiff  acquired  an 
easement  in  any  way. 

Upon  a  hearing  at  Chambers,  at  Greensboro,  on  the  27th 
of  June,  1889,  the  Judge  btlow  made  the  following  order,  viz.: 

"This  cause  coming  on  to  be  lieard  before  me  this  day  on 
the  order  of  this  Court,  to  show  cause  why  the  injunction 
sued  for  be  not  continued  to  the  hearing,  and,  being  heard, 
after  argument,  it  is  considered,  ordered  and  adjudjred  that 
the  injunction  heretofore  granted  be  and  the  same  is  con- 
tinued to  the  hearing — that  is  to  say,  the  defendants  are  for- 
bidden and  restrained  from  building  or  laying  the  track  of 
their  railway  upon  Peabody  street  of  the  said  town  of  Du^ 
ham,  said  Peabudy  street  being  ascertained  by  the  Court 
to  cover  all  the  land  lying  within  thirty-two  feet  south  from 
the  line  marked  *X'  on  the  map  introduced  in  evidence  as 
an  exhibit  to  the  affidavit  of  John  B.  Christian,  and  west  of 
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Corcoran  street.     This  order  to  be  in  operation  upon  plain- 
tiff's giving  bond,"  &e. 

The  defendant  companies  appealed  from  the  foregoing 
order,  on  the  ground  that  the  plaintiff  had  not  shown  suf- 
ficient reason  for  granting  extraordinary  relief.  Subse- 
quently, it  was  discovered  that  the  thirty-two  feet  described 
in  the  order  did  not  include  the  projected  line  of  defendants' 
side-track,  and  thereupon  the  plaintiff,  on  notice,  moved  the 
Court  to  modify  the  order  of  June  27,  when  the  following 
order  was  made  at  the  date  mentioned  therein : 

"At  Chambkks,  in  Greensboro,  July  2,  1889. 

"This  cause,  coming  on  to  be  again  heard,  upon  motion  of 
plaintiff  to  modify  the  injunction  order  of  June  27,  1889, 
heretofore  made  in  this  cause,  after  notice  served  on  the 
defendants,  and  upon  the  additional  affidavits  filed  by  plain- 
tiflF  and  objections  filed  by  defendants,  after  hearing  the 
arguments  of  counsel  on  both  sides,  it  is  considered  and 
adjudged  that  the  motion  of  the  plaintiff  be  refused,  and 
said  injunction  order  of  June  27,  1889,  be  allowed  to 
remain  as  it  was  made  originally,  and  to  continue  in  force 
until  the  hearing." 

A  large  number  of  affidavits  were  read  by  both  parties 
at  the  hearing  on  the  27th  of  June,  and  the  plaintiff  ^s 
motion  to  modify  the  order  heard  on  July  2,  was  supj)orted 
by  additional  affidavits,  and  these  affidavits  were  also  read 
by  defendant.  The  affidavits  were  contradictory  as  to  the 
material  facts  bearing  upon  the  rights  of  the  parties  in  the 
land.  From  the  order  made  July  2,  1889,  refusing  to 
modify  the  original  order  of  June  27,  1889,  plaintiff 
appealed. 

Mr,  W,  W.  Fuller,  for  the  plaintiff. 

Messrs,  J-no.  W.  Oraham,  W.  A,  Guthrie,  and  C  M.  Busbee, 
for  the  defendants. 
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Avery,  J. — after  stating  the  facts:  Both  appeals  haie 
been  brought  up  unnecessarily,  if  not  prematurely,  and 
neither  of  them  will  be  sustained  by  this  Court. 

Upon  the  finding  by  the  Judge  below  of  the  fact,  Ihit 
the  defendant  Railroad  Company  was  not  trespassing  up»m 
the  strip  thirty  two  feet  wide,  extending  along  the  original 
right-of-way,  which  the  plaintiff  claimed  was  lawfully  con- 
demned under  the  provisions  of  its  charter,  or  is  held  by  pre- 
scription or  dedication  by  them  as  a  street,  the  company  has 
constructed  and  is  operating  its  new  track  along  what  is  knoirn 
as  Peabody  street,  as  originally  projected,  and  can,  therefore. 
aflPord  to  await  the  finding  by  the  jury  in  the  exercise  of  their 
proper  functions  of  all  of  the  facts  material  to  a  decision  of 
the  issues  of  law  involved  in  the  action.  Meantime,  the  ques-^ 
tions  whether  a  grant  can  be  presumed  against  the  company, 
under  a  just  construction  of  section  150  of  The  Code,  (x 
whether  the  land  had  been  dedicated  to  public  useorlaf- 
fully  condemned,  or  whether  an  easement  has  been  acquired 
in  it  by  estoppel,  will  remain,  as  they  are,  open  for  discus- 
sion and  decision. 

On  the  other  hand,  the  order  continuing  the  injunction 
in  force  to  the  hearing  as  to  the  thirt3'-two  feet  described,  mu* 
be  sustained,  though  we  will  not  attempt,  iti  the  face  of 
c<^nflicting  testimony,  to  extend  its  operations  beyond 
boundary  line  marked  by  his  Honor  in  the  hearing  below. 
This  Court  has  repeatedly  refused  to  dissolve  injunctions 
till  the  hearing,  when  it  appeared  from  the  pleadings  or 
affidavits  offered  that  there  was  a  serious  dispute  about  the 
facts,  and  doubts  as  to  the  right  to  extraordinary  relief. 
Whitaker  v.  Hill,  96  N.  C,  2;  Cdduell  v.  StirewaU,  100  X 
C,  205.  When  the  facts  shall  have  been  ascertained  in  the 
usual  way,  the  injunction  may  be  either  dissolved  or  made 
perpetual. 

The  plaintiff  may  or  may  not  satisfy  a  jury  by  preponde^ 
ance  of  testimony  of  the  truth  of  the  allegations  upon  which 
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its  right  to  the  easement  depends,  and  which  would  lead  to 
the  conclusion  that  the  street,  properly  located,  includes  a 
side  track  constructed  by  the  defendant,  and  thus  show  the 
defendant  to  be  a  trespasser.  After  a  second  hearing,  the 
Judge  of  the  District  has  adhered  to  his  findings  of  fact,  on 
the  proofs  before  him,  that  the  new  side  track  is  not  on  the 
territory  that  he  finds  to  be  covered  by  the  alleged  condem- 
nation proceedings,  and  until  a  jury  shall  have  found  the 
facts  differently,  we  will  proceed  upon  the  idea  that  his 
Honor's  conclusions  of  fact  were  correct.  The  motions 
were  heard  on  ex  parte  aflSdavits,  and  it  is  more  proper 
when  we  can,  in  such  cases,  without  injustice  to  the  parties, 
withhold  our  opinion  as  to  the  facts,  to  await  the  action  of 
a  juiy  upon  issues  submitted  to  them. 

The  cause  will  be  remanded,  to  the  end  that  the  facts  be 
ascertained  by  a  jury. 

Remanded. 


HERMAN  R.  BALTZER  and  WILLIAM  G.  TAAKS  v.  THE  STATE 

OF  NORTH  CAROLINA. 

Jurisdiction — Claim  Agamst  the  State  Constitution. 

1-  The  jurisdiction  conferred  upon  the  Supreme  Court  by  Art.  4,  Sec. 
9  of  the  Constitution  to  hear  claims  against  the  State  is  confined 
to  an  examination  of  and  adjudication  of  the  legal  validity  of 
such  claims;  no  power  to  enforce  its  judgment  is  given  the 
Court ;  its  decisions  are  merely  recommendatory  to  the  Legisla- 
ture, who  may  provide  for  the  judgment  of  the  claims,  if  it 
sees  proper  to  do  so. 
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2.  The  amendment  incorporated  into  Art.  1,  Sec.  6  of  the  Constitatioa 
in  1880,  prohibiting  the  General  Assembly  from  payin^i^,  or  as»us- 
ing  to  pay,  directly  or  indirectly,  any  debt  incurred  by  author!^ 
of  the  Convention  of  1868,  or  by  the  Legislature  at  the  special 
session  of  that  year,  or  of  the  regular  session  of  1868-*69,  asd 
1869--'70,  took  away  the  jurisdiction  of  the  Supreme  Court,  under 
Art.  4,  Sec.  9,  to  hear  claims  against  the  State,  founded  apoD 
obligations  alleged  to  have  been  incurred  by  the  State  by  vinne 
of  ordinances  and  statutes  passed  within  the  prescribed  period. 

8.  This  amendment  to  the  Constitution  of  North  Carolina  does  not  con- 
flict with  the  Constitution  of  the  United  States. 

4.  The  bonds  issued  by  the  State  of  North  Carolina  in  aid  of  the  Chal- 
ham  Railroad  Company,  pursuant  to  the  provisions  of  Cb.  14^ 
Laws  of  1868,  were  null  and  void. 

This  is  an  action,  brought  in  the  Supreme  Court,  under 
Art.  4,  Sec.  9  of  the  Constitution,  to  establish  an  alleged 
claim  of  the  plaintiffs  against  the  State,  and  have  the  value 
of  certain  bonds  appropriated  to  its  satisfaction.  The  cause 
was  argued  at  the  last  term,  but  the  opinion  was  not 
announced  until  the  prerent  term. 

The  case  developed  by  the  pleadings  is,  substantially,  as 
follow- : 

"The  Chatham  Railroad  Company"  was  a  cor[)oratioD 
organized  under  and  in  pursuance  of  the  statute  (Pr.  Acts 
1860~G1,  ch.  129),  and  the  name  thereof  was  afterwards 
changed  by  the  statute  (Acts  1871-72,  ch.  11)  to  that  of 
"The  Raleigh  and  Augusta  Air-Line  Railroad  Company." 
But,  before  this  change  of  name,  the  statute  (Acts  1863,  ch. 
14)  provided,  in  favor  of  this  company,  as  follows: 

"  The  General  Asfcmhly  of  North  Carolvna  do  enact: 

"  Section  1.  That,  to  enable  the  Chatham  Railroad  Company 
to  finish  their  road,  the  Public  Treasurer  is  hereby  authorized 
and  directed  to  deliver  to  the  president  of  the  said  railroad 
company  the  coupon  bonds  of  the  State  of  one  thousand 
dollars  ($1,000)  each,  to  an  amount  not  exceeding  two  mil- 
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lion  dollars  ($2,000,000),  signed  by  the  Governor,  counter- 
signed by  the  Public  Treasurer,  and  sealed  with  the  great 
seal  of  the  State,  bearing  six  per  cent,  interest,  the  principal 
payable  at  the  end  of  thirty  years  from  the  date  thereof,  and 
the  coupons  of  interest  payable  semi-annually,  in  such  form 
as  th«  Public  Treasurer  may  direct — principal  and  interest 
payable  at  such  time  and  place  as  he  may  prescribe. 

"Sec.  2.  Before  the  Public  Treasurer  shall  deliver  any  of 
the  said  bonds  hereby  authorized,  the  president  of  said 
Chatham  Railroad  Company  shall  deposit  with  the  Public 
Treasurer  the  coupon  bonds  of  the  company,  signed  by  him 
and  sealed  with  the  company's  seal,  for  the  same  amount, 
and  bearing  the  same  interest  and  date,  the  principal  and 
coupons  payable  at  the  same  time  and  place  as  those  of  the 
State  hereinbefore  directed  to  be  issued  and  paid  over  to  said 
company;  and,  to  secure  the  same,  principal  and  interest, of 
said  bonds  issued  by  tbe  company,  the  State  of  North  Caro- 
lina shall  have,  by  this  act,  a  lien  upon  all  the  estate  of  the 
same,  real  or  personal,  which  they  may  now  have,  or  may 
hereafter  acquire,  between  the  point  of  intersection  with  the 
Western  Railroad  and  the  South  Carolina  State  line,  includ- 
ing that  at  both  points,  together  with  all  rights,  franchises 
and  powers  thereto  belonging,  or  that  may  hereafter  belong 
to  said  company,  in  respect  to  that  portion  of  the  line,  which 
lien  shall  be  more  effectually  secured  by  a  first  mortgage, 
executed  by  said  company  to  the  State  and  registered  in  the 
Register's  office  in  the  county  of  Wake,  and  in  the  ofKce  of 
the  Secretary  of  State;  and,  in  case  of  failure  of  said  com- 
pany to  pay  the  Sfmiannu  1   interest  on   their  bonds  for 
twenty-four  months  after  such  interest  shall  become  due,  or 
to  pay  the  principal  on  said  bonds  for  twelve  months  after 
ther  maturity,  the  Board  of  Internal  Improvements,  for  and 
in  behalf  of  the  State,  may  enter  upon  and  take  possession 
of  all  the  property  hereinbefore  specified,  and  dispose  of  the 
same  by  sale,  so  as  to  protect  the  State. 
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"Sec.  3.  The  Chatham  Railroad  Company  may,  at  any 
time  before  maturity,  discharge  the  bonds  of  said  company 
deposited  with  the  Public  Treasurer  bj'  substituting  in  liec 
thereof  coupon  bonds  of  the  State,  or  other  indebtedness  of 
the  State,  or  payment  in  national  currency." 

The  State  bonds  thus  authorized  were  issued  and  delivered 
to  the  railroad  company  mentioned,  and  this  company  exe- 
cuted and  delivered  to  the  Public  Treasurer  for  the  Stateits 
first  mortgage  bonds  for  the  like  amount,  and  executed  its 
first  mortgage  to  secure  the  same,  as  contemplated  by  the 
statute  just  recited,  which  was  duly  registered,  for  the  pur- 
pose therein  specified. 

Afterwards,  in  the  course  of  business,  the  plaintiffs  became 
the  owners  of  one  hundred  and  forty  State  bonds  so  issued, 
receiving  the  same  from  a  party  who  bought  from  thena  the 
iron  for  the  railroad  of  the  railroad  company  mentioned, 
which  iron  was  placed  upon  their  road.  It  was  conceded 
that  these  bonds,  and  all  the  State  bonds  so  issued,  were 
unwarranted  by  the  Constitution  of  this  State,  and  are  voii 

Afterwards,  the  plaintiffs  brought  their  action  in  the  Cir- 
cuit Court  of  the  United  States,  to  compel  the  party  from 
whom  they  received  the  bonds  last  mentioned  (the  railroad 
company  and  others)  to  pay  them  for  the  iron  so  supplied 
by  them.  This  action  was  determined  adversely  to  them  in 
the  Circuit  and  Supreme  Courts  of  the  United  States.  See 
Baltzer  v.  Railroad  Co.,  115  U.  S.  R.,  634. 

About  the  loth  of  August,  1873,  as  allowed  by  the  third 
section  of  the  statute  above  recited,  and  other  statutory  pro- 
visions afterwards  enacted,  the  railroad  company  surren- 
dered to  the  Public  Treasurer  of  the  State  1703  of  the  invalid 
State  bonds  so  received  by  it,  and  in  place  of  the  balance 
of  the  2000  of  them  so  received  by  it,  it  delivered  to  the 
Public  Treasurer  297  valid  bonds  of  the  State,  each  of  the 
denomination  of  $1,000,  which  last  mentioned  bonds  were 
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burned  by  the  authorities  of  the  State,  as  was  done  ordi- 
narily with  such  bonds  when  discharged.  The  defendant 
alleges  that  the  plaintiffs  had  full  notice  of  the  surrender  of 
the  State  bonds  to  its  Treasurer,  and  of  the  first  mortgage 
bonds  to  the  railroad  company,  and  might  have  interfered 
and  set  up  opposition  then  to  his  claim,  but  failed  to  do 
so,  Ac. 

The  plaintiffs,  among  other  things,  allege,  in  the  com- 
plaint, as  follows  : 

"  18.  And  these  plaintiffs  further  state,  upon  information 
and  belief,  that  the  said  297  valid  coupon  bonds  of  the 
State  thus  deposited  are  a  trust  for  the  benefit  of  the  hold- 
ers of  said  297  high  numbered  bonds,  and  are  not,  and 
never  have  been,  the  property  of  the  said  State,  and  that 
the  said  State  is  in  no  way  entitled  to  the  use  and  benefit 
thereof,  but  said  State  holds  them  only  as  a  trust  for  those 
who  advanced  the  consideration  upon  the  faith  of  the 
validity  of  the  said  high  numbered  bonds,  and  that  it 
received  the  said  valid  bonds  and  held  them  subject  to  the 
trust,  as  aforesaid,  and  that  they  are,  in  fact,  the  property  of 
these  plaintiffs  and  of  other  holders  of  outstanding  high 
numbered  bonds,  and  that  said  State  has  no  right,  title 
or  claim  thereto. 

"19.  And  these  plaintiffs  further  state,  upon  information 
and  belief,  that  the  said  State  has  obtained  and  holds  the 
said  valid  State  bonds,  deposited  with  it  in  the  aforesaid 
exchanges  and  substitution,  without  parting  with  any  value 
whatever,  other  than  the  original  issues  of  high  numbered 
bonds  claimed  to  be  invalid,  as  aforesaid,  and  that  the  State 
has,  at  all  times,  declined  to  acknowledge  the  validity  of  the 
said  high  numbered  State  bonds,  and  still  continues  to  so 
decline,  and  that  the  said  deposit  is,  in  law  and  equity,  a 
deposit  of  the  said  valid  State  bonds  in  trust  for  the  benefit 
of  the  plaintiffs,  and  the  other  holders  of  the  said  high  num- 
bered State  bonds,  and  that  the  said  State  is  accountable  to 
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these  plaintiffs  for  tiieir  pro-rata  share  of  the  valid 
thas,  as  aforesaid,  deposited/' 

The  defendant  alleges  numerous  grounds  of  defencei 
The  pleadings  are  very  voluminous,  but  the  above  state- 
ment id  sufficiently  full  for  the  purpose  of  a  proper  and€^ 
standing  of  the  opinion  of  the  Court. 

Before  the  argument  began,  the  counsel  for  the  State 
moved  "  to  dismiss  the  action  and  claim  of  plaintiffs  upoo 
the  ground  that  this  Court  has  no  jurisdiction  of  the  sub- 
ject matter  of  the  action." 

Meiers.  T.  C.  FuJler  and  F.  Kingsbury  Ourtis,  for  the  plain- 
tiffs. 

The  Attorney- General  and  Mr.  C\  M,  Busbee^  for  the  de- 
fendant. 

Mkrrimon,  J. — after  stating  the  case:  The  Constitution 
(Art.  4,  §9)  provides  that  "The  Supreme  Court  shall  have 
original  jurisdiction  to  hear  claims  against  the  State,  but  its 
decisions  shall  be  merely  recommendatory ;  no  process  in  the 
nature  of  execution  shall  issue  thereon;  thev  shall  be 
reported  to  the  next  session  of  the  General  Assembly  for  its 
action."  This  provision  constituted  part  of  the  Constitution 
as  established  in  1868,  and  gives  this  Court  such  jurisdi^ 
tion,  generally,  of  claims  against  the  State.  It  was  after- 
wards, in  the  year  1880.  modified  by  an  amendment  of  the 
Constitution  (Art.  1,  §6),  which  provides,  among  other 
things,  as  follows :  "  Nor  shall  the  General  Assembly  assume, 
or  pay,  or  authorize  the  collection  of  any  tax  to  pay,  ei^h^ 
directly  or  indirectly,  expressed  or  implied,  any  debt  (f^ 
bond,  incurred  or  issued  by  authority  of  the  convention  of 
the  year  one  thousand  eight  hundred  and  sixtyeighM^^ 
any  debt  or  bond  incurred  or  issued  by  the  Legislature  of 
the  year  one  thousand  eight  hundred  and  sixty-eigljt,  either 
at  the  special  session  of  the  year  one  thousand  eight  bun- 
.dred  and  sixty-eight,  or  at  its  regular  session  of  the  ye*' 
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one  thousand  eight  hundred  and  sixty-eight,  one  thousand 
eight  hundred  and  sixty-nine,  and  one  thousand  eight  hun- 
dred and  seventy,  except  the  bonds  issued  to  fun«l  the  inter- 
est on  the  old  debts  of  the  State,  unless  the  proposition  to 
pay  the  same  shall  have  first  been  submitted  to  the  people, 
and  by  them  ratified  by  a  vote  of  all  the  qualified  voters  of 
the  State  at  a  regular  election  held  for  thai  purpose." 

This  amendatory  clause  was  interpreted  by  this  Court  in 
Hmte  V.  The  Staie,  84  N.  (.:.,  362,  in  which  it  was  held  that 
the  Court's  jurisdiction  of  claims  against  the  State  was 
so  abridged  as  that  it  did  not  thereafter  have  jurisdiction  of 
the  class  of  claims  coming  within  the  inhibition  of  the 
clause  above  recited.  The  ground  of  that  decision  is,  that 
inasmuch  as  the  General  Assembly  was  prohibited  by  the 
Constitution  "  to  assume,  or  pay,  or  authorize  the  collection 
of  any  tax  to  pay,  either  directly  or  indirectly,  expressed 
or  implied,  aay  debt  or  bond  of  the  class  specified,"  it 
would  be  an  act  of  supererogation,  an  act  obnoxious  to  the 
charge  of  presumption,  for  this  Court,  in  the  face  of 'the 
unmistakable  will  of  the  people,  declared  in  the  organic  law 
<^f  the  land,  to  recommend  to  the  Legislature  the  payment 
of  this  claim."  That  case  was  well  considered,  and  it  seems 
^  Q8  that  it  is  iu  entire  harmony  with  the  spirit  and  effect 
<>f  the  clause  of  the  Constitution  interpreted,  and,  indeed,  a 
liec^sary  consequence  growing  out  of  it.  It  would  be  idle, 
i^We  and  ridiculous  for  this  Court  to  declare  and  adjudge 
^vaudity  of  a  claim  against  the  State,  and  recommend  to 

cbeneral  Assembly  to  provide  for  its  payment,  when  the 

Qstitution  expressly  forbids  it  to  pay,  or  provide  for  the 
payment,  of  such  a  claim.  The  obvious  purpos^e  of  the 
jansdictiou  so  conferred  was  to  have  the  Court  settle  and 

J^^ge  the  legal  validity  of  claims,  to  the  end  the  Legis- 
^  "^ay  provide  for  their   payment.      But,    wherefore 

.{  p  ^"^t  a  claim  is  valid  if  the  Legislature  cannot  pro- 
^^  Its  payment?     The  purpose  and   the  jurisdiction 
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are  swept  away  by  the  amendment  mentioned  as  to  the ! 
claims  embraced  bv  it. 

If,  then,  the  claim  of  the  plaintiffs  comes  within  the  inhi- 
bition last  mentitmed  of  the  Cohstitution,  the  Court  has  not 
jurisdiction  of  it,  and  the  motion  of  the  counsel  of  the  State  to  { 
dismiss  the  action  must  be  allowed.  Does  the  claim  come 
within  that  inhibition  ?  We  think  it  does,  and  for  the  rea- 
sons we  will  now  proceed  to  state. 

It  was  properly  conceded  that  what  purported  to  be  two 
thousand  bonds  of  the  State,  each  of  the  denomination  of 
one  thousand  dollars,  issued  and  delivered  to  the  Chatham 
Railroad  Company,  were  nullities,  and  of  themselves  created 
no  obligation  upon  the  State  to  pay  them,  and  that  they  come 
within  the  inhibitory  clause  of  the  Constitution  mentioned 
They  are,  therefore,  not  within  the  jurisdiction  of  the  Court 

The  plaintiffs,  in  the  course  of  business,  took,  and  have, 
one  hundred  and  forty  of  such  bonds,  representing  one 
hundred  and  forty  thousand  dollars  and  the  interest  due 
thereon.  Their  claim,  however,  as  they  contend,  is  not 
founded  directly,  if  at  all,  upon  them,  but  they  contend  thai 
they  were  entitled  in  equity  to  have  the  money  they  repr^* 
sent  paid  to  them  out  of  the  proceeds  of  the  sale  of  the  first 
mortgage  bonds  of  the  railroad  company  deposited  with  the 
State  to  indemnify  it  against  loss,  if  it  should  have  to  paj 
the  invalid  bonds.  They  contend,  further,  that,  inasmuch 
as  the  railroad  company  returned  to  the  State  its  invalid 
bonds  mentioned,  except  two  hundred  and  ninety-seven  of 
them — and  as  to  these,  it  paid  to  the  State  in  lieu  of  them 
their  face  value  in  other  valid  bonds  of  the  State,  which  the 
State  received  and  burned  in  the  course  of  its  practice  as  to 
its  bonds  paid  and  discharged ;  and  inasmuch  as,  thereupon, 
the  State  returned  and  surrendered  to  the  railroad  company 
its  first  mortgage  bonds  mentioned,  they  are  entitled  to  have 
the  State  pay  the  money  so  due  them.  They  insist  that  the 
State  paid  nothing  for  its  valid  bonds,  to  the  amount  of  two 
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hundred  and  ninety-seven  thousand  dollars  paid  to  it  by  the 
railroad  company  in  lieu  of  the  first  mortgage  bonds  of  the 
same  amount,  and  in  substitution  for  two  hundred  and 
ninety-seven  of  the  State's  invalid  bonds  mintioned,  not 
surrendered;  that  tiie  State  so  received  its  valid  bonds,  as 
and  in  contemplation  of  law,  they  constituted  a  trust  fund 
for  the  benefit  of  its  holders  of  the  outstanding  two  hundred 
and  ninety-seven  invalid  bonds. 

We  expreirs  no  opinion  as  to  the  correctness  of  this  con- 
tention of  the  plaintiffs.  Whatever  may  be  their  equitable 
rights,  we  think  it  clenr  that  the  State  did  not  intend  ta 
receive  it-*  vali'l  boi  <ls  in  lieu  of  its  invalid  ones,  and  in 
substitution  of  the  same  amount  of  ihe  first  mortgage  bonds 
ol  the  railroad  ci-mpany,  and  to  hold  and  treat  1h<m  as  a  tmst 
fund  for  the  j^laiidiff,  and  (»thers  having  like  claims.  There 
is  neither  statute  nor  oi her  legislative  declaration  showing 
suih  purpose,  in  terms  or  by  reasonable  implication.  The 
contrary  appears.  At  the  time  the  valid  bonds  were  so 
received  by  the  State,  there  prevailed  great  public  confusion 
and  financial  distrus',  growing  r»ut  of  disorders  resulting 
from  thelatecivil  war  and  thenotoriouslv  recklessand  fraudu- 
lent  legislation  of  the  years  186iS  and  18r>9.  We  know  this, 
from  the  clear  history  of  that  time  in  this  iStato,  as  well  as 
from  enactments  of  the  Legislatures  themselves.  The  valid 
bonds  of  the  State  had  no  settled  value;  they  were  .-old  in 
the  market  for  [)rices  purely  specniativr.  In  such  time  of 
public  distress  and  di.^CMntent,  nc»  one  <ould  foresee  wh<  n  or 
how  the  valiil  debt  (»f  the  State  ct>uld  be  paid;  no  one 
expected  that  its  void  bonds,  many  of  them  tainted  with  the 
grossest  frau'l,  would  \n-  paid  at  all. 

While  the  State,  through  its  constituted  authorities,  soon 
after  their  issue,  rcgaidt<l  and  treated  the  bonds  issued  ta 
the  Chatham  Railroad  Company  as  inv.lid,  it  was  appre- 
hended, not  unreasonably,  that  they  might   be  purchased 

104—18 


274  IN  THE  SUPREME  COURT. 


Baltzer  v.  The  State. 


innocently,  in  some  instances,  in  the  course  of  business, st 
some  price,  and,  in  other  instances,  by  mere  speculators  in 
the  markets,  who  would  insist  upon  their  validity  and  [«?- 
ment,  and  iliat  the  State  would  be  greatly  annoyed  and 
harassed  in  a  variety  of  ways,  putting  it  to  great  trouble  and 
expense  to  defend  itself  against  such  unfounded  claims.  Ib 
view  of  this  state  of  things,  tlie  valid  bonds  were  so  reeeivei 
not  for  the  purpose  of  paying,  directly  or  indirectly,  the 
invalid  ones,  but  to  indemnify  the  State  against  cost  and 
expenditure  incurred  in  resisting  them.  Hence,  the  valid 
bonds  were  treated  as  the  absolute  property  of  the  State,  and 
burned,  haxing  served  their  final  purpose.  The  intentioa 
was  not  to  provide  a  fund  to  pay  the  invalid  bonds,  but  to 
guard  against  them  ever  thereafter. 

In  view  of  such  purpose,  can  there  be  a  reasonable  douU 
that  the  inhibitorv  clause  of  the  Constitution  under  consid- 
eration  was  intended  to  embrace  not  only  the  invalid  bonds 
themselves,  but,  as  well  and  as  certainly,  every  claim  and 
liability,  legal  or  equitable,  l\)unded  upon,  growing  outof, 
or  substituted  for  them  ?  In  view  of  that  purpose,  if  the 
General  Assembly  should  pass  an  act  providing  for  the  pay- 
ment of  the  plaintiffs'  claim,  would  not  such  an  act,  in  legal 
contemplation  and  effect,  provide  for  such  indirect  payment 
of  the  invalid  bonds  held  by  the  plaintiffs  as  is  prohibited? 
Can  it  be  that  the  inhibition  intends  to  leave  the  General 
Assembly  at  liberty  to  provide  for  the  payment  of  the  equita- 
ble claims  substituted  for  the  invalid  ones  held  by  the  plain- 
tiffs? Can  this  be,  in  the  absence  of  any  provisions  to  that 
effect,  and  the  further  fact  that  the  State  disposed  of,  sur- 
rendered, the  first  mortgage  bonds  of  the  railroad  company, 
and  treated  as  its  own  property  its  valid  bonds  substituted 
for  them,  as  to  which  the  plaintiffs'  alleged  equity  arisesf 
We  think  not.  The  purpose  of  the  inhibitory  clause  is  veiy 
comprehensive;  it  contains  but  a  single  exceptive  provision, 
and  that  is  in  express  terms.     The  terms  employed  in  it  arc 
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as  broad  and  sweeping  as  they  can  be.  The  language  is: 
"  Nor  shall  the  General  Assembly  aasuvie  or  pay,  or  authorize 
the  collection  of  any  tax  to  pay,  either  directly  or  indirectly, 
exjyresMd  or  implied,  any  debt  or  bond  incu»  red  or  issued,"  &c. 
By  the  terras  "any  debt,"  so  employed,  is  not  meant  a  debt 
in  a  technical  sense,  as  to  form  and  character,  but,  in  a  gen- 
eral sense,  that  ol  any  liability  incurred  to  pay  money  to  a 
party  claiming  it — that  of  a  claim.  Now,  if  the  plaintiffs' 
claim — their  debt,  in  a  general  sense — exists,  and  is  well 
founded,  and  the  State  is  liable  for  it — is  bound  in  equity  or 
otherwise  to  pay  it — such  liability  was  incurred  by  the  Gen- 
eral Assembly  in  18(58,  because  the  contract -constituting  the 
groundwork  of  it,  and  out  of  which  it  springs,  was  then 
concluded  and  made  effectual.  The  statute  cited,  authoriz- 
ing the  exchange  of  bonds  between  the  State  and  the  rail- 
road company,  was  enacted  in  August  of  that  year;  the 
exchange  was  made,  and  the  liability  now  insisted  on  was 
incurred  then,  if  at  all. 

The  studied  comprehensiveness  of  the  inhibition  further 
appears  from  the  other  words,  "to  pay,  either  directly  or 
indirectly,  expressed  or  implied,  any  debt  or  bond  incurred 
or  issued,"  Ac— that  is,  such  debts  or  bonds  shall  not  be 
paid  as  such,  nor  shall  they  be  paid  in  any  way,  "indirectly," 
as  under  the  guise  or  semblance  of  another  debt  or  bond,  or 
transaction,  or  any  other  substituted  liability  or  obligation 
growing  out  of  the  debt  or  bond,  or  arising  otherwise, 
whether  such  indirect  payment  be  "expressed"  in  terms  or 
in  any  way  "implied."  The  comprehensive  purpose  is  to 
prohibit  and  prevent  the  payment  of  the  debts  and  bonds 
referred  to  in  any  possible  way,  unless  with  the  sanction  of 
the  people,  expressed  by  a  majority  of  the  qualilSed  voters 
of  the  State. 

It  is  no  sufficient  answer  to  what  has  been  said,  to  say 
that  the  plaintiffs  do  Hot  ask  the  State  to  pay  its  invalid 
bonds  held  by  them — that  they  only  ask  it  to  pay  their 
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The  remedy  prescribed  and  allowed  by  the  Constitution 
(Art.  4,  §  9),  invoked  by  the  plaintiffs,  is  not  a  judicial 
remedy  in  any  proper  sense.  This  Court  lias,  by  virtue  of 
this  provision,  jurisdiction  "to  hear  claims,"  but  its  decisions 
as  to  them  are  not  conclusive,  are  "merely  recommenda- 
tory;" no  process,  final  or  otherwise,  can  be  issued  upon 
them;  the  Court  has  no  authority  to  enforce  them  in  any 
way.  The  simple  purpose  is  to  have  the  Court  decide  that 
suchclaims  are  legal,  or  illegal,  in  proper  cases. 

This  Court  decided  in  Hume  v.  Th€  State,  cited,  supra, 
that  au  abridgment  of  its  jurisdiction,  as  to  claims  against  the 
State,  even  after  the  suit  had  been  brought  was  not  inhib- 
ited bv  the  Constitution  of  the  United  States.  That  case 
followed,  and  cited  with  approval,  Railroad  Co.  v.  Tennessee, 
101  U.  S.  R.,  337;  Railroad  Co.  v.  Alabama,  Id.  832— both 
these  cases  being  almost  directly  in  point. 

We  think  we  ought  to  add,  that  if  the  facts  are,  as  they 
appear  strongly  in  the  pleadings,  indeed  such,  the  plaintiffs* 
claim,  as  against  some  party,  is  one  of  real  merit.  They 
supplied  the  iron  now  on  the  railroad  of  the  railroad  com- 
pany mentioned,  and  it  seems  that  they  have  been  paid  but 
a  small  part  of  the  large  sum  of  money  it  cost  them.  We 
do  not  mean  to  intimate  that  the  State  is  liable,  legally  or 
otherwise,  for  their  debt,  but  surely  some  party  ought  to 
pay  it. 

The  motion  to  dismiss  the  claim  must  be  allowed. 

Action  dismissed. 


SEPTEMBER  TERM,  1889.  279 

AL80P  V.  Express  Company. 

ent  day,  hold  that  a  regulation  requiring  one  who  comes  to  a 
station  to  ship  money  by  invitation  should  be  subjected  to  the 
risk  of  guarding  his  money  during  the  night,  was  reasonable, 
when  the  responsibility  of  the  company,  as  consignee,  renders  it 
essential  to  make  preparations  for  the  safety  of  money  and  valu- 
able packages  received  an<l  held  as  consignees,  with  the  liability 
of  carriers. 

Civil  action,  brought  in  the  Court  of  a  Justice  of  the 
Peace  to  recover  a  penalty  of  fifty  dollars,  under  the  pro- 
vision of  section  1964  of  The  Code,  and  heard,  on  appeal,  by 
the  Superior  Court  of  Halifax  County,  before  MacRae,  J,, 
on  the  following  case  agreed  : 

1.  The  defendant  is  a  common  carrier  and  transportation 
company,  duly  chartered  and  doing  business  in  the  State  of 
J^ortli  Carolina 

2.  That,  on  the  9th  day  of  January,  1889,  the  plaintiflF 
tendered  to  the  defendant's  agent  at  Halifax  (a  regular  sta- 
tion on  the  Wilmington  and  Weldon  Railroad  Company's 
line,  from  which  the  defendant  company  shipped  freight 
by  express),  whose  duty  it  was  lo  receive  freight  and  money 
at  said  station  for  shipment,  the  sum  of  $70,  in  money,  for 
shipment  by  said  company  to  Battleboro.  a  station  at  which 
there  was  an  ex[)ress  office  and  agent,  and  the  agent  declined 
to  receive  the  same  on  said  dav. 

3.  The  defendant  company,  by  virtue  of  their  charter, 
were  regular  carriers,  engaged  in  the  transportation  of 
Money  and  oiher  articles  by  express. 

4.  That  when  said  money  was  tendered,  for  shipment,  to 
the  defend«*mt's  agent,  he  informed  the  plaintiff  that  he  could 
not  receive  it  for  shipment  on  that  day ;  that  an  order  had 
been  issued  a  few  days  previous  from  the  sui»erintendent  of 
the  company,  directing  the  agents  not  to  receive  money  for 
shipment  by  express  unless  the  same  was  tendered  prior  to 
the  arrival  and  departure  of  the  train  going  in  the  direction 
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of  tlie  point  of  destination  on  ' 
sucli  articles. 

5  That  the  said  money  wa 
shipment  after  the  departure  of 
that  the  agent  informed  the  ph 
said  money  on  the  folluwijig  m 
destination. 

tS.  That  (here  was  only  one 
towards  Battleboro,  during  th( 
which  the  defendant  transports 

7.  That  said  money  was  rece 
thereafter,  and  shipped  by  defei 

8.  That  the  notice  to  the  aj 
receive  shipments  of  money  t 
departure  of  the  train,  was  sent 
letter  to  the  agents,  and  that  tl 
fied  of  such  notice,  nor  did  the 
lation  until  so  informed  by  the 

9.  That  the  train  for  Battlebo 
and  said  money  was  tendered 
January. 

On  theforegoingfactsHgreed, 
that  ihe  defendant  is  a  transpo 
meaning  of  section  1964  of  Th 
an  article  of  the  nature  and  kin 
for  transportation. 

It  was  further  considered  that 
money  for  the  transportation  u 
as  to  the  time  during  the  day 
same,  and  that  it  was  reasoni 
tendered  for  transportation  to  si 
dered  before  the  arrival  and 
which  the  same  was  to  be  trans 
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Judgment  against  the  plaintiff,  from  which  he  appealed. 

Mr.  R,  0,  Burtnn,  for  the  plaintiff. 
Mr  W.  H.  Day,  for  the  defendant. 

Avery,  J, — after  stating  the  facts:  This  controversy 
depends  upon  the  construction  given  to  section  1904  of  The 
Code,  which  is  as  follows:  "  Agents  or  other  officers  of  rail- 
roads and  other  trcni^oriatu^n  C'mpank-^f  whoe  duties  it  is 
to  receive  freights,  shall  receive  all  articles  of  the  nature 
and  kind  received  by  such  company  for  transportation, 
whenever  tendered  at  a  regidar  df^pot,  station,  wharf  or  boat- 
landing,  and  shall  forward  the  same  by  the  route  selected  by 
the  person,  tendering  the  freight  it.ndrr  existing  Laws,  and  the 
transportation  company  represented  by  any  {)erson  refusing 
to  receive  such  freight,  shall  be  liable  to  a  penalty  of  $50, 
and  each  article  refused  shall  constitute  a  separate  offence." 

The  plaintiff  tendered  to  the  defendant's  agent  at  Halifax 
(a  regular  station  on  the  Wilmington  and  Weldon  Railroad 
line,  from  which  the  defendant  company  shipped  freight 
and  money)  $70  in  money  for  shipment  to  Battleboro, 
another  station  on  said  line  of  railwav,  at  which  the  defend- 
ant  company  had  an  office  and  an  ai:ent,  and  the  agent 
refused  lo  receive  it,  because  the  company  had  ordered  its 
agents  not  to  receive  money  except  on  the  same  day  prior 
to  the  arrival  and  departure  <jf  trains  going  in  the  direction 
of  the  point  to  which  the  shipment  was  destined.  The 
tender  was  made  at  2  o'clock  p,  m.,  and  a  train  carrying 
express  freight  had  passed  at  12:55  p.  m.  on  the  same  day. 
According  to  the  schedule,  the  next  train,  by  which  the 
defendant  shipped  money  and  freight,  would  pass  on  the 
next  dav  at  12:55  p.  m. 

If  the  parties  had  not  so  agreed,  the  law  would  have 
determined,  that  monev  was  an  article  of  the  nature  and 
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eral.  In  Marshall  v.  Express  Co.,  7  Wis.,  1,  the  Court  held, 
that  though  a  bank  might  prescribe  hours  of  business  from 
9  o'clock  A.  M.  to  4  o'clock  p.  m.,  yet  they  could  not  compel 
an  express  company  to  conform  strictly  to  such  hours  in  the 
delivery  of  money,  and  that  a  tender  to  the  bank,  of  money 
packages,  at  5  o'clock  p.  m.,  would  be  good,  if  the  jury  found 
that  a  reasonable  hour  for  making  it.  In  the  same  case,  the 
Court  says  further:  **  It  was,  therefore,  very  proper  for  par- 
ties to  prove,  and  the  jury  to  Cfmsider,  the  usual  mode  of 
doin^  the  particular  business  in  question  (that  of  receiving 
and  forwarding  packages  by  express)  in  reference  to  the  time 
of  the  arrival  and  departure  of  trains,  with  which  the  con- 
signor, consignee  and  carrier  in  this  case  are  shown  to  be 
familiar.  Because  notes  due  the  bank  on  a  particular  day, 
must  be  paid  before  the  usual  hour  of  closing  the  bank  on 
that  day,  it  by  no  means  follows  that  a  mechanic,  making 
repairs  on  its  building,  must  quit  work  at  tliat  time,  or  that 
he  must  present  his  bill  within  the  prescribed  period." 
While  granting  the  power  of  the  banks  to  make  reasonable 
regulations,  generally,  thej^  could  say  further,  "The  rules 
prescribed  and  the  hours  of  business  designated  must  be 
reasonable  and  adapted  to  the  exigencies  of  the  particular 
business  in  reference  to  which  they  are  established."  Such 
was  the  view  of  the  common  law,  presented  with  irresisti- 
ble force  and  great  clearness  by  the  learned  Judge  who 
delivered  this  opinion,  now  cited  as  a  leading  case,  upon  the 
right  to  establish  hours  of  business,  and  upon  the  question, 
whether,  when  prescribed,  the  law  will  enforce  conformity 
to  them,  as  reasonable,  on  the  part  of  other  persons  and  cor- 
porations dealing  with  the  framers  of  such  regulations. 

It  will  be  noted  that  the  Court  there  held  that  a  tender 
at  a  reasonable  hour,  and  a  refusal  to  receive  by  the  bank, 
relieved  an  express  company  of  the  responsibility  of 
insurers,  and  changed  their  relation  to  the  bank  to  that  of 
a  mere  mandatory,  liable  for  gross  negligence  only,  though 
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The  Code,  By  the  Act  of  1871-72,  cli.  138,  §3o  {The  Code, 
§1963)  it  was  prescribed  that  railroad  companies  should 
furnish  sutticient  accommodations  for  such  freights  and 
passengers  as  should,  '*  within  a  reasonable  time  previous 
thereto,  be  offered  for  transportation,"  and  should  be  liable 
in  damages  to  the  party  aggrieved  for  neglect  or  refusal  to 
provide  such  means  of  transportation.  Subsequently,  the 
Legislature  seems  to  have  realized  that  the  requirement  to 
furnish  accommodations  within  a  reasonable  time  was  but  a 
reafljrmance  of  the  common  law  (leaving  the  Courts  to  say 
what  time  was  reasonable!,  and,  therefore,  passed  the  Act  of 
1874-75  ( The  Code,  §  1766)  fixing  the  limit  of  delay  in  ship- 
ment at  five  days  after  <lelivery  by  the  consignor.  This 
law  was  pronounced  constitutional  in  Branch  v  Railroad  Co., 
77  N.  C,  347,  and  railroad  compa  des  were  held  liable  for 
the  penalty  for  delay  in  shipping  freight,  as  prescribed  in 
that  section.  Then  it  was  (when  the  opinion  was  rendered 
in  Branch  v.  Railroad  (/o.,  in  the  year  1877)  that  the  discus- 
sion arose  as  to  the  right  of  a  consignor  to  compel  a  railway 
corporation  to  receive  freight  when  offered  for  shipment, 
and  store  it  in  its  warehouse  till  cars  could  be  procured  to 
transport  it. 

The  Act  of  1879  {The  0)d(?,  §1964)  was  passed  to  meet 
the  suggestion  that  the  ancient  principal,  laid  down  as 
applicable  to  the  cumbrous  old  conveyances  two  hundred 
years  ago,  still  survived  and  conferre<J  on  the  railroad  com- 
panies the  power  to  compel  the  shipper  to  camp  with  his 
wagon  at  the  station,  and  guard  his  goods  till  the  last  hour 
of  time  fixed  bv  law,  and  receive  them  onlv  when  the  train 
was  on  the  eve  of  departure.  But  tiie  statute  was  so  drawn 
as  to  include  not  only  railroad  companies  and  steamboat 
lines  under  the  general  description,  but  also  **  other  trans- 
portation companies,  whose  <luty  it  is  to  receive  freight," 
and  to  require  them  to  receive  ''all  articles  of  the  nature 
and  kind    received    by   such   company  for   transportation, 
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whenever  tendered,"  thus  plttinly  indicating  a  purpos 
include  express  compHnies,  because  they  claimed  the  ea 
sive  right  to  tniiiBport  money  and  godds  of  certain  kirn 

The  manifest  intent  of  ihu  Legislature  was  to  fore 
corjKinitions,  coming  under  the  descripti -n  in  the  stai 
to  lake  goods,  wlicn  oU'ercd  for  shiinix-iit  at  a  reg 
station,  wiih  the  full  meitsure  of  liabihry  growing  ou 
its  custody,  even  if  they  should  not  be  siiijjped  till  neai 
expiration  of  the  hve  days,  and  then  JnTward  them  " 
txish'i g  laws,  hxing  the  legal  relations  of  consignor  and' 
signci-,  and  the  duties  and  liability  of  the  carrier  comj 
and  its  connecting  Hues.  Evidently  the  evil  intended  ( 
remedied  was  the  refusal  to  take  goods  or  money  imni 
ately,  when  offered  for  shipment  to  an  agent  of  one  of  (i 
companies,  and  the  history  of  the  legislation  in  aid  of  s 
pers  but  adds  emphasis  to  the  unmistakable  expressio 
this  purpose. 

But  the  interpretation  contended  for,  that  the  wi 
"under  existing  laws"  should  be  construed  as  quail (; 
the  words  "  whenever  tendered,"  instead  of  the  word  " 
ward"  only,  would  lead — if  the  common  law  is  corre 
interpreted  by  defendant's  counsel  in  connection  witli 
statute— to  the  strange  conclusion  that  the  obligation  ol 
express  company  to  receive  money  tendered  for  shipii: 
remwins  now  just  what  it  wa^  before  the  act  of  1879,  and 
company  can,  under  regulations  declared  reasonable  by 
Courts,  still  fix  the  hour  of  receipt,  just  as  it  was  before, 
thus  render  nugatory  by  their  rules  the  provision  oftbe 
imposing  a  penalty.  Railway  companies  are  insepan 
connected  with  other  transportation  compauies  in  tbe 
and,  therefore,  it  is  just  as  competent  for  the  Courts  to  dec 
a  regulation  that  compels  a  cunsignor  to  hold  his  coltoi 
his  wagon  for  four  days,  awaiting  ihe  ai  rival  of  freight  c 
to  be  reasonable  and  lawful,  as  one  that  forces  a  persoi 
retain  and  guard  his  money  till  before  the  departure  i 
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he  next  iliiy.  If  it  is  unlawful  lo  force  one  of  iliese 
lis  to  pliice  iti  its  ottice  or  wareliouse  gDOils  of  tlie 
!it  it  is  iicfustomed  to  <;arry,  in  violation  of  its 
IS,  because  of  llie  lijiliilily  inciilrnt  to  its  reoeij)t, 
must  a|)])Iy  eijually  to  atl  citlicra  coinpreliemied 
deacri|ition  oontaineil  in  lliesofion,  undi^lutlie  ill  I 
tower  to  repeiil  or  modify  tlie  law  by  siifli  rca.'on- 
as  Would  prove  sutfit-ient  to  ohvinle  the  [lennlty. 
is  further  (.■ontended  that,  ii'  the  companies  coin- 
1  under  the  section  in  question  do  not  formulate 
to  govern  their  agents  in  the  rt'ceipl  of  freight, 
iples  of  the  common  law  wouhi  apply  to  them. 
,  under  this  view,  the  same  satisfactory  result  would 
d  by  the  defendant,  if  it  be  held  that  tlie  law  of 
pplicable  to  this  new  species  of  transportation 
vhich  permeates  the  world  with  its  officers  and 
erywhere  <lelivenng  money,  jewels  and  other  valu- 
s,  is  the  same,  that  governed  ihe  receipt  of  pack- 
carrying  cart  in  the  time  of  Mrac;lon,or  tiie  tender 
to  a  vessel  sailing  from    Liver[>ooi   two  hundred 

tlie  sak*-  of  argument,  it  be  Jidmitted  tiiat  the 
Assembly  meant  to  inaugurate  no  change,  but 
pubtisii  the  vain  and  empty  declaration  that  trans- 
cimpanies  would  hereafter,  just  as  heretofore, 
•eight  under  "existing  laws,"  and,  consefjuently, 
y  regulation  raaile  by  the  companies  and  aiijudged 
e  by  the  f!ourts,  would  it  follow,  that  the  Courts 
tclare  the  rule  under  which  a  wagoner  engaged  in 
goods  could  compel  his  customer  to  wait  till  the 
lould  be  liilched,  reasonable  and  applicable  to 
ompanies?  The  result  of  giving  tiie  sanction  of 
t  to  such  a  rule,  would  be  that  the?e  companies 
luce  an  individual,  by  inviting  his  patronage,  to 
ine  of  their  regular  stations  to  entrust  his  money  to  ' 
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business  men  at  the  place  of  tender,  for  repose  or 
J  meals.  I 

words  "under  eihtivg  laws"  can  be  construed  to 
le  word  "  forward,"  and  to  mean  tliat,  at  leasl  wlien 
i  applied  to  railroad  companies,  the  goods  shall  be 
fitliin  five  running  days  from  delivery  {as  required 
ode,  5  19i)>i),  and  subject  to  the  law  fixing  tin;  rela- 
onsignor  and  consignee,  the  carrier  and  its  con- 
ines,  while  the  construction  contended  for  would 
Btalute  no  effect,  but  leave  the  Ihw  as  it  was  before 
e. 

1  statute  had  been  passed,  the  Courts  could  not, 
relations  of  plaintiff  and  defendant  were  s<t  widely 
rrom  those  existing  between  the  carrier  of  the  last 
ind  his  customer,  have  declared  that  an  express 
could  not  be  compelled  to  receive  goods  till  the 
shipment,  in  conformity  to  the  ancient  rule,  or 
transportation  company  could  arbitrarily  deter- 
regulations  prescribed  for  the  government  of 
,  fxactly  how  it  would,  «•  gratia,  or  with  a  view 
3  its  own  convenience,  allow  a  departure  from  the 
ty  giving  further  time. 

is  error,  as  the  defendant  did  not  rely  affirma- 
the  defence,  or  insist  on  a  finding  that  the  tender 
'  at  a  time  other  than  in  biimiesn  hours.  The  judg- 
.he  facts  found  must  be  for  the  plaintiff. 

Error, 

J.,  (concurring):  At  common  law  common  car- 
!  under  no  compulsion  to  receive  goods  or  freight 
to  ship  the  same.     Lane  v.  Cottnn,  \  Ld.,  Ray,  t)52. 

acceptance  of  the  goods  for  shipment,  were  they 
delays  if  the  goods  were  shipped  within  a  reason- 
■,  and  what  was  "a  reasonable  time"  depended 
facts  and  circumstances  surrounding  each  jiarticular 
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orderly  course  of  business.  In  the  nature  of  its  businea 
is  to  be  charged  with  freighta  for  the  purpose,  and  onlj 
the  purpose,  of  transportation  and  liabilities  properly  id 
dent  thereto. 

It  has  the  right  to  prescribe  reasonable  and  appropHi 
rules  and  regulations  not  in  contravention  of  law  fort 
conduct  of  its  business,  having  in  view  the  safety,  protecli 
and  preservation  of  freights  carried  by  it,  and,  as  welU 
protecti»n  of  itself  against  fraud,  injury  and  undue  risk  ai 
liability.  It  may  require  that  shippers  shall  deliver  thi 
articles  to  be  transported  within  a  reasonable  time  n« 
before  in  the  order  of  business  the  same  shall  be  put  on  tl 
vehicle  or  other  means  of  transportation — usually  railm 
cars — and  sent  on  their  way  to  their  destination.  Theslii 
per  has  no  right  to  compel  the  defendant  to  accept  freigh 
an  unnecessary  and  unreasonably  long  time  before  the  tin 
of  starting  the  same  on  the  way.  Thus,  if  the  train  of  a 
on  the  railroad  sliould  start  at  12  o'clock  m.,  theshippi 
could  not  compel  the  defendant  to  receive  ordinary  eipra 
freight  the  evening  next  before  that  time,  and  thus  coup 
it  to  assume  the  risk  of  keeping  it  during  the  night  ao 
morning  following.  This  is  so,  because  the  nature  of  il 
business  does  not  require  that  the  defendant  shall  liareil 
freights  during  that  time,  and  such  risk  does  not  con 
within  tiie  nature  and  purpose  of  the  defendant  as  a  cod 
mon  carrier.  It  has  the  right,  by  appropriate  and  reowV' 
ble  regulations,  to  require  that  the  articles  to  be  sbippc 
shall  be  delivered  to  it  within  the  time  necessary  toeaab 
it  to  ship  the  same  by  the  express  on  its  next  ensuing  iri 
Reasonable  time  to  i>repare  the  freight  for  sucli  shipisfl 
must  be  allowed — not  more  can  be  required — for  theroei 
convenience  or  advantage  of  the  shipper,  or  to  enable  hii 
to  avoid  a  risk  and  put  the  same  on  the  defendant, ihi 
justly  ought  to  rest  upon  himself. 
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13  common  carriers,  to  thus  store  and  keep  freights — 
ir  business  and  purpose  to  transport  them  promptly, 

purpose  of  the  statute  is  to  compel  them  to  do  this 
ising  penalties  in  case  they  fail  to  do  so.  It  was  not 
pose  of  the  Legislature  to  enlarge  the  scope  of  the 
nd  purposes  of  such  companies — there  is  nothing  in 
jte  that  so  provides,  in  terms  or  by  just  implication — 
pie  purpose  was  to  compel  them  to  a  prompt  and 
discharge  of  their  common-law  duties.  This  Court 
jpeatedly  decided.  Branch  v.  The  Railroad  Company, 
,  347;  Whitehead  v.  The  Railroad  Company,  87  N.C., 
1  this  view,  the  words,  "whenever  tendered,"  must 
henever  tendered  as  I  have  pointed  out  above.  This 
>  me  to  be  the  only  reasonable  meaning  of  the  words 
)yed.  Any  other  interpretation  of  them,  would  leave 
eaning  so  loose  and  indefinite  as  to  render  their 
ion  impracticable. 

words  of  the  statute,  as  well  as  its  spirit,  strengthen 
V  I  have  thus  expressed.  The  statute  applies  to 
lea  "  whose  duties" — not  simply  in  the  sense  of  busi- 
•e  to  receive  freights,  to  receive  them  in  the  order  of 

when  they  must  be  received  to  be  promptly  shipped 
/ay.  Such  freights  must  be  "  tendered  at  a  regular 
ation,"  &c.,  the  shipper  "  tendering  the  freight  under 
jiuw,"  not  simply  under  statutory  regulations,  hut  as 
ier  general  principles  of  Iiw  applicable,  such  as  that 
squires  that  freights  shall  be  received  only  within  a 
tie  time  next  before  they  are  to  be  st-nt  on  the 
their  destination.  The  interpretation  given  these 
armonizes,  too,  with  the  other  statutory  provision 
de,  §   1963),  prescribing  rules  of  transportation   for 

companies,  wherein  it  is  provided  that  such  com- 
sliall  furnish  sufficient  accomtnodation  forthe  trans- 
1    of  all   such    passengers   and    property    as   shall, 

reasonable  time  previous  therein,  be  offered   at  the 
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place  of  starting,"  Ac.  This  provision  is  simply  inaffi 
ance  of  a  general  principle  applicable,  and  it  indicates 
spirit  and  purpose  of  aundry  statutory  regulations 
apply  to  railroad  companies,  and  other  companies  that 
common  carriers,  including  that  under  consideration. 

It  is  said  that  this  interpretation  of  the  statute  would 
accommodate  (he  convenience  of  persons  who  might  v 
sioDly  go  a  considerable  distance  to  ship  money  or  o 
like  things.  This  objection  is  without  force.  It  was  not 
duty  of  common  carriers  to  provide  for  such  excepti 
cases,  and,  as  we  have  seen,  the  statute  does  not  enlartie 
scope  of  this  duty ;  its  purpose  is  to  compel  a  due  discb. 
of  the  same.  All  shippers  are  placed  on  the  same  and  ei 
footing,  and  it  is  their  duty  to  observe  and  learn  theonJ 
course  of  business — it  is  their  own  neglect,  if  they  will 
In  the  absence  of  any  particular  regulation  as  to  the  I 
■  freights  should  be  tendered,  the  law  provides  that  it  s 
be  done  within  such  reasonable  time  as  will  enable  tbe 
rier  to  ship  the  goods  on  the  way  by  the  next  express  i 
the  tender. 

The  precise  rule  and  practice  of  the  defendant  tc 
observed  in  receiving  freights  for  shipment  does  not  apf 
but  it  does  appear  affirmatively  that  the  plaintiff  did 
tender  the  money  to  be  shipped,  to  the  agent,  wilbi 
reasonable  time  next  before  the  departure  of  the  next  exp 
going  in  the  direction  >•(  the  destination  of  the  money, 
was  tendered  fifteen  or  twenty  hours,  or  more,  before 
next  departure,  a  night  intervening.  The  agent  exprf 
notified  the  plaintiff  of  the  rule,  and  that  he  would  rec 
the  money  if  tendered  the  next  morning  The  defen( 
had  the  right  to  decline  to  receive  it  until  the  next  da; 
the  forenoon — it  was  not  bound  to  receive  and  keep  i' 
the  plaintiff  during  the  night:  if  it  had  been  received 
next  morning,  ample  time — several  hours — would  havet 
afforded  to  prepare  it  in  all  respects  for  shipment  by 
next  express. 
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Dawkins  v.  Dawkins, 

[  K.  DAWKINS  etalv.  MARY  JANE  DAWKINS  et  al. 

ale  —  Lapse   of    Time —  Acquiescence  —  Judgment — 
Irreff)ilarity. 

ine  laid  down  in  this  case,  93  N.  C,  2B3,  reaffirmed. 

Mrs  have  receiTed  their  share  of  the  purchase  money  of 

lid  under  an  irregular  order,  either  in  the  capacity  of  heirs 

erwise,  they  will  be  deemed  to  have  acquiesced  in  t)ie  sale, 

le  Courts  will  not  set  it  aside. 

lapse  of  a  long  time  parties  interested  will  be  presumed  to 

icquiesced  in  the  order. 

It  not  compel  a  purchaser,  at  such  irregular  judicial  sale,  to 

der  the  land  until  he  has  been  reimbursed  the  purchase 

^  paid  by  him :  and  if  he  has  been  in  puasesnion  for  a  long 

niiersuch  title,  he  will  not  be  compelled  to  surrender  it 

any  terras,  unless  the  parties  show  pKwl  cause  for  their 

in  asking  relief, 

^dinge  of   Courts  should  not  be  interfered  with  after  long 

>f  time,  only  for  the  most  iceighty  reasons. 

[lis  ea.se  was  before  this  Court,  by  a  former  appeal 
V.  Dawkins,  93  N.  C,  283),  some  of  tbe  cjiiestions, 
w  and  fact,  and  some  of  tbe  findings  of  fact,  were 
etly  presented  by  tlie  record  that  tbe  Court  found 
liRicult    to    reaeb    satisfactory    conclusions,   and 

it,  with  autliority  to  tbe  Court  to  allow  amend- 
,lie  pleadings,  and  to  do  whatever  it  might  deem 
to  relieve  tbe  case  from  embarnissment  andjineet 
if  justice,  and  it  was  esiiecially  directed,  "that  a 
nay  be  bad  to  ascertain  whether  any  of  the  heirs 

Dawkins  have  received  their  shares  of  tbe  pur- 
ley  paid  into  the  office  by  l{an<lolpb  McDonald, 
,  wlio  they  are,  and  what  amounts  tbey  have 
vbether  in  full  or  in  part  of  their  shares,  and  if 
liat  part,  itc. 
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il  we  do  not  now  decide  that  the  order  of  1874  shall 
ed,  for  however  irregular  it  may  be,  it  may  be  sus- 
s  a  valid  order  if  the  heirs  of  George  Dawkins  have 
leir  sanction  t»  it  by  receiving  their  shares  of  the 
i  money.  It  would  be  a  ^ross  injustice  to  the  heirs 
^nees  of  McDonald  to  set  aside  the  order  of  1874, 
e  the  title  made  to  them  without  a  full  indemnity 
nald  or  his  ussigntes;  but,  if  they  had  offered,  or 
1  to  offer,  the  indemnity,  we  think  tlieir  acquiescence 
•igina!  order  would  debar  them  from  setting  up  any 
lie  land." 

is  thus  said  rests  ujioii  the  grounds  that,  if  the  heirs 
e  Dawkins,  who,  in  his  life-time,  purchased  the  land 
on,  each  received  his  share  of  the  purchase  money 

he  must,  on  that  account,  be  deemed  and  held  to 
:>liedly  assented  to,  and  acquiesced  in,  the  irregular 
mplained  of,  directing  the  title  to  the  land  to  be 
Randolph  McDonald,  who  paid  the  purchase  money 

for  George  Dawkins,  the  purchaser;  and, also,  upon 
er  ground  of  long  acquiescence — ten  years — without 
it  or  any  notice  of  dissatisfaction  on  their  part,  so 
pears.     It  would  be  unjust  in  a  high  degree  to  allow 

to  receive  the  purchase  money  and  have  the  title 
ue  made  to  them  witliout  reimbursing  the  surety 
lase  money  he  had  paid ;  and,  moreover,  it  seems  to 
,  would  be  unjust,  after  the  surety  had  so  paid  the 

money,  and,  under  an  irregular  order  of  the  Court, 
ined  title  to  the  land  and  had  had  possession  of  it 

then  to  cora|;>el  him  to  surrender  the  same  upon 

the  money  he  had  paid  as  such  surety,  unless  this 
i  done  for  the  most  weighty  considerations, 
lurt  will  not  allow  parties  to  temporize,  tritle  and 

in  irregular  proceedings  in  actions,  taking  benefit 
or  an  unreasonable  length  of  time,  to  the  prejudice 
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of  Other  parties,  especially  after  rights  of  third  parties  bi 
supervened.  In  this  case,  so  far  aa  appears,  there  was 
reasonable  excuse  for  the  long  delay  to  move  to  set  the  jm 
ment  in  question  aside. 

It  is  said  that  the  petitioners  did  not  receive  the  purcb 
money  paid  into  Court  by  the  surety,  as  heirs  of  G«o 
Dawkins,  deceased,  and  this  so  appears  from  their  respect 
receipts  given  for  the  same.  But,  nevertheless,  they  v 
heirs  of  George  Dawkins,  and  each  received  his  or  her  sh 
of  the  purchase  money  of  the  land  paid  by  Rando 
McDonald,  the  surety  of  their  ancestor,  and  this  was 
material  fact.  They  could  not  avoid  the  consequence 
receiving  the  money  l>y  a  mere  shift  as  to  names  and  for 

It  is  further  insisted  that  the  surety,  Randolph  McDoni 
did  nut  pay  all  the  purchase  money  for  the  land.  It  d 
not  ap(>ear,  affirmatively,  that  he  did ;  it  appears  that  W 
Dawkins  paid  $193.10  of  it;  but,  whether  he  paid  it  on 
own  account,  or  as  administrator  of  Geoi^e  Dawki 
deceased,  does  not  appt-ar  affirmatively.  It  is  singular  t 
strange  that  no  complaint  was  made  on  this  account  ye 
ago,  nor  is  any  excuse  shown  for  such  long  delay,  nor  b  ( 
explanation  given  now  to  show  that  some  arrangement' 
not  made,  to  the  satisfaction  of  the  parties  interested,  at 
proper  time  and  in  the  proper  way.  The  order  was  acq 
esced  in  for  many  years,  and  it  must  be  taken  that  tlien;' 
proper  ground  for  it,  else  it  would  not  have  been,  and  iui 
ested  pan  ies  having  knowledge  of  it  would  not  have  alio* 
it  to  remain  undisturbed  for  so  long  a  period. 

We  trust  that  the  pelitiontrs  have  suffered  no  wrong 
the  matter  of  their  motion,  but  if,  by  possibility,  tliey  l).^ 
it  is  because  of  tlieir  own  laches.  The  proceedings  of  C<rt: 
are  not  to  b<^  disturbed,  after  a  long  lapse  of  time,  for  Ii| 
cau.sos,  especially  when  the  interested  parties  had  kooffie* 
of,  and  t<iok  benetit  of  them,  directly  or  indirectly.    I' 
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as  a  fact  that  the  parties — the  petitioners — did  not 
'egal  notice"  of  tlie  order  complained  of,  but  it  appears 
ey,  in  fact,  knew  of  it,  and  received  the  purchase 
that  gave  rise  to  it. 

Affirmed. 


ERCHANTS  snd   FARMEItS   NATIONAL   BANK   v.    J.    H- 
ilcELWEE  and  MARY  V.  McELWEE.  EXECUTRIX 
of   MARY  M.  ALEXANDER. 

nent  of  IHeadivg — Contract,  Evidence — Purchase  Money 
of  Land. 

rfusal  to  allow  an  amendment  in  the  Court  belon  is  not  aaaign- 

sbeence  of  fraud,  or  mutual  mistake,  properly  alleged,  parol 
ideoce  is  not  admissible  to  ''contr&dict,  add  to,  modify  or 
plain  "  a  written  contract. 

a  only  a  part  of  a  contract,  not  required  by  law  to  be  vrritten, 
in  writing,  parol  evidence  is  admissible  to  prove  the  unwritten 

tbat  cenain  notes,  which  recited  that  they  were  executed  for  the 
rchase  monej  of  land,  were  partly  for  some  other  conaidera' 
in,  would  "contradict,  add  to  or  modify"'  the  written  contract, 
d.  VI  the  absence  ol  an  allegation  of  fraud,  or  mutual  mistake, 
not  admissible. 

was  a  CIVIL  action,  tried  before  Brown,  J.,  at  May 
1889,  of  Ireuei.l  Superior  Court. 
complaint  is  upon  an  executory  contract  (a  copy  of 
is  annexed  to  the  complaint)  for  the  purchase  of  landj 
1  Mary  M.  Alexander,  the  testatrix  of  the  defendant 
V.  McElwee,  contracted  to  pay  a  specified  sum  for 
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said  land  and  executed  notes  therefor.  The  plaintiff  a 
judgment  for  halunce  due  on  said  notes,  and  a  sale  of  t 
land,  if  payment  is  not  made  by  a  day  to  be  fixed  by  I 
Court.  The  answer  admits  the  written  contract  sei.  up,  I 
avers  that  defendants  are  informed  and  believe  tliat  i 
notes  referred  to  in  the  contract  and  sued  on,  were  not  gi^ 
for  the  purchase  money  of  i  he  land  only,  but  by  an  agreem? 
made  at  time  of  signing,  said  contract  embraced  a  cerii 
judgment  in  the  United  States  Court  held  by  plaintiff  ngai 
one  Carlton  and  the  defendant  J.  H.  McElwee,  which  pla 
tiff  agreed  to  assign  to  defendant's  testator ;  that  the  plain 
afterwards  receipted  and  cancelled  said  judgment,  a 
defendants  ask  to  have  the  amount  of  such  judgment  credi 
ujion  the  notes  sued  on.  There  is  no  allegation  ia  ■ 
answer  that  this  contemporaneous  agreement  was  omit 
from  the  written  contract  by  fraud,  accident,  or  mut 
mistake. 

There  are  other  allegations  in  the  complaint  and  ansa 
but  they  have  no  bearing  upon  the  question  raised  by 
appeal. 

After  both  parties  announced  their  readiness  fortrial,a 
after  the  pleadings  in  the  cause  had  been  read,  the  defei 
ants  moved  the  Court  to  be  permitted  to  amend  theiransn 
by  inserting  therein  an  allegation  "that  the  judgment! 
omitted  from  the  contract  sued  on  by  mistake  and  id; 
vertence." 

The  Court  declined  to  allow  such  amendment. 

The  defendants  then  tendered  the  following  issues: 

1.  At  the  time  of  the  execution  of  the  contract  appem 
to  plHintiff 's  eom[)laint,  was  it  agreed  between  Mary  M.  Al 
ander  and  the  plaintiff  that  the  judgment  on  McElwe* 
Carlton  was  to  be  assigned  to  her? 

2.  Was  any  reference  to  said  judgment  left  out  of 
contract  by  the  inadvertence  or  mistake  of  the  parties? 
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lat  was  the  amount  of  said  judgment  of  which  satis- 
nas  so  entered  ? 

lat  amount  did  the  plaintitf  receive,  or  should  have 
,  from  the  notes  of  D.  H.  Bell,  deposited  as  collateral 

Jourt  submitted  issue  No.  4  tendered  by  the  defend- 
I  declined  to  submit  issues  numbered  I,  2  and  3, 
the  answer  failed  to  allege  that  the  said  judgment 
itted  from  the  contract  sued  on  through  mistake, 
«!ice,  or  fraud  of  the  parties. 
efendanls  excepted. 

was  a  verdict  and  judgment  thereon  for  plaiutitf, 
lich  defendants  appealed. 

.  W.  M.  Bobbins  and  Geo.  E.  WiUon,  for  the  plaintiff. 
'.  D.  Turner,  for  the  defendants. 

z,  J, — after  stating  the  facts:  The  refusal  of  the 
o  amend  rested  in  the  sound  discretion  of  the  Court 
ot  reviewable.  Henry  v.  Cannon,  86  N.  C,  24,  and 
IS  cases  there  cited.  Indeed,  it  seems  that  the  defend- 
ie  no  exception  thereto  at  the  time,  and  it  is  waived. 
'.,  §  412  (2) ;  Stale  v.  Gee,  92  N.  C,  75t>.     The  only  error 

is  the  refusal  to  submit  the  issues  tendered  by  the 
its  relative  to  the  alleged  agreement  by  plaintiff  to 
le  Carlton  &  McElwee  judgment  as  part  considera- 
;he  notes.  The  contract  purports  to  embrace  the 
[reement  of  the  parties.     In  one  of  the  latest  cases 

subject  (Meekim  v.  Newberry,  101  N.  C,  17),  the 
Chief  Justice  says :  "  It  is  a  settled  rule  of  the  law 
n  the  parties  to  a  contract  reduce  the  same  to  writ- 
he absence  of  fraud,  or  mutual  mistake,  properly 
arol  evidence  cannot  be  received  to  contradict,  add 
fy  or  explain  it." 
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In  cases  where  the  law  does  not  require  the  contract  t 
in  writing,  if  only  a  part  of  the  contract  is  reduced  to  wri 
it  is  competent  to  prove  the  unwritten  part  by  parol, 
that  principle  has  no  application  here.  The  coutiact 
tains  an  agreement  by  defendants'  testator  to  pay  the 
named  "  for  the  property,"  and  recites  and  describes 
notes  as  executed  for  such  purchase  money.  Proof  that 
were  given  in  part  only  for  the  purchase  money  of  thel 
would  "contradict,  add  to,  or  modify,"  the  written  a; 
ment  of  the  parties.  In  the  absence  of  an  allegation  in 
answer,  that  the  consideration  of  the  note  was  incorr 
recited,  or  a  part  of  it  omitted,  by  fraud,  accident,  or  mv 
mistake,  such  proof  was  inadmissible.  Etheridge  v.  / 
72  N.  C,  213 ;  McMinn  v.  PaUon,  92  N.  C,  371 ;  Ray  v.  E 
well,  94  N.  C,  10 ;  CadeU  v.  Allen.  99  N.  C,  542. 

It  was  no  error,  therefore,  to  refuse  to  submit  issues  i 
an  equitable  defence  not  properly  set  up  in  the  an^ 
Parker  V.  Morrill,  98  N.  C,  232;  Moffitl  v.  Maness,  10: 
C,  457. 

Affirm< 


SEPTEMBER  TERM,  1889.    ' 


NissEN  V  Gold  Mining  Cohpant. 


:e — Jury  IHal — Contract  —  Parol  Evidence — Material 
Rvling  on  Law. 

a  party  in  hia  answer  prajB  for  a  referencp,  and  when  it  is 
iered,  makes  no  objection,  this  is  a  waiver  of  bis  right  to  a  trial 
the  issues  by  a  jury. 

■rence  not  eicepted  to  is  a  reference  by  consent,  and  neither 
ty  le  entitled  to  a  jury. 

ling  of  a  Judge  upon  a  referee's'  flndinfi;  of  fads  is  not  review- 
it  is  found,  ae  a  fact,  that  a  contract  was  partly  in  writing 
I  partly  oral,  parol  testimony  is  admissible  to  prove  the  oral 

ourt  will  not  review  a  raling  of  law  which  does  not  aEFect  the 
ty,  even  if  erroneous. 

ACTION,  tried  at  March  Terra,  1889,  of  Davidson 
r  Court,  before  Brown,  J. 

aiuse  had  been  referred  to  Hon.  John  H.  Dillard. 
nt  filed  exceptions  to  his  report,  and  moved  to  sub- 
ain  issues  to  a  jury.  It  appearing  that  defendant 
ie  no  objection  to  reference,  had  acted  on  it,  and 
for  it  in  his  answer,  the  Court  denied  the  motion. 
nt  excepted. 

'ourt  overruled  each  exception,  adopted  the  findings 
and  law  of  the  referee,  and  confirmed  the  report, 
iered  the  final  judgment.     Appeal  by  defendant. 

.  M.  Scott  and  Mr.  W.  S.  Ball,  for  plaintifl'. 

.  C.  Robbing  and  Mr.  M.  H.  Pinnix,  for  defendant. 

c,  J.:  The  Constitution,  Art,  4,  §13,  provides;  "In 
a  of  fact,  joined  in  any  Court,  the  parties  may  waive 
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the  right  to  have  the  same  determined  by  a  jury,  id  which  ■ 
the  Qading  of  the  Judge  upon  the  facts  shall  have  the  fi 
and  effect  of  a  verdict  by  a  jury." 

The  defendant  in  his  answer  prayed  for  a  reference, 
when  it  was  ordered,  made  no  objection  or  exception.  ' 
was  clearly  a  waiver  of  liis  right  to  a  trial  of  the  issue 
a  jury.  Armjield  v.  Brown,  70  N.  C,  27;  White  v.  UUa 
N.'C,  415;   Grant  v.  Hughes,  96  N.  C,  177. 

"The  motion  (for  a  reference)  was  not  opposed,  tha 
was  assented  to.  The  reference  was,  therefore,  by  con; 
and  is  the  mode  of  trial  selected  by  the  parties,  and 
waiver  of  the  right  of  trial  by  jury.  After  a  referenc 
so  made  neither  party,  as  a  matter  of  right,  is  entitled 
jury."  AtkijiBOii  v.  Whitehead,  77  N.  C,  418.  Being  Id  I 
effect  a  reference,  by  consent,  the  Court  committed  no  e 
in  refusing  to  submit  the  issues  of  fact  to  a  jury. 

The  Judge  below  overruled  the  exceptions  filed  to 
lindings  of  fact  by  the  referee,  and  adopted  such  finding 
his  own.  The  ruling  of  the  Judge,  upon  the  finding 
fact  by  a  referee,  is  not  reviewable.  Cons.,  Art.  4, 
above  cited.  Keener  v.  Finger,  70  N.  C,  35 ;  McPeUrs  v. 
85  N  C,  462;  Vavgkan  v.  LeioeUyn,  94  N.  C,  472;  I!hy 
Love,  98  N.  C,  48G. 

The  defendant  files  an  exception  to  the  ruling  of  la 
admitting  parol  testimony  as  to  part  of  the  contract 
referee  found  as  a  fact,  and  his  finding  was  approved  bj 
Judge,  that  the  contract  was  partly  in  writing  and  pi 
oral.  The  testimony  was  properly  admitted,  therefor 
prove  the  oral  part  of  the  agreement  between  the  pai 
Terry  v.  Railroad  Co.,  91  N.  C,  286;  Cuviming  v.  Barbt 
N.  C,  332.  The  defendant,  also,  excepted  to  the  folk 
ruling  as  to  the  law  by  tlie  referee: 

"The  defendant  liavinji  accepted  and  gone  into  the  u 
the  second  twenty-stamp  mill,  and  yet  using  the  sami 
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:,  as  a  raatler  of  law,  couid  not  reci 
contract  price  of  $8,0(JO,  except  for 
>f  the  mill  with  the  cam  shafts  too  s 
latioii  of  defective  timber,  and  the  s 
oiilract;  whereas,  he  should  have 
if  plaintiff  he  entitled  to  recover  at 
(J  to  recover  the  contract  price,  le 
q;  the  defective  cam  shaft  and  battel 
ther  defects  in  said  mill." 
■lent  answer  to  this  is  the  following  t 
eree: 
oof  being  furnished  by  which  to  es: 

value  in  the  respects  mentioned  in 
1  deduction  can  be  allowed  defem 
^feets." 

make  no  difierence  to  the  dcfendan 
w  laid  down  by  the  referee,  or  that 
i  correct.     There  being  no  evidence 

or  recoupment  which  defendant  s 
it  should  have  been  measured,  had  i 
mere  abstraction. 

tinguished  jurist  who  acted  as  refer( 
is  usual  care  and  accuracy  in  the  p 
and  we  tiiid  no  error. 
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S.  V.  PICKENS  V.  RICHMOND  AND  DAN\-1LLE  RAILROAD 
PANY  et  al. 

Railroads — Damages  for  ErpeUing  Passengers —  Tender  ofF 
Necessary  Force — Common  Carrier — Contracl. 

1.  Officers  of  a  railroad  compan;  have  a  riftht  to  expel  a  pssaengt 

refuses  to  pay  the  fare,  but  no  more  force  ttaan  is  necessary  e 

2.  If  a  passenger  refuses  to  pay  his  fare,  forces  the  officers  in  cha 

the  traiD  to  stop  and  put  him  oS  at  a  point  other  than  a  n 
staiion.  or  at  which  there  would  have  been  no  dela_T  but  fi 
necessity  of  ejecting  him,  they  may  refuse  the  lender  of  hif 
and  they  may  refuse  his  fare  and  put  him  otT  if  he  puis  th 
■~,  the  trouble  of  stopping  before  be  makes  tender. 
dl  When  he  gets  oft  at  a  regular  depot  and  gets  a  ticket,  this  coilsi 
a  new  contract,  and  vfill  entitle  him  to  passage,  with  nUoi 
the  money  due  for  passage  up  to  that  point,  and.  accordi 
aome  authorities,  without  it.    j 

This  was  a  civil  action,  tried  before  Connor,  J.,  al 
February  Term,  1889,  of  the  Superior  Court  of  He.\de 
County. 

The  plaintiff  set  out  two  causes  of  action,  to  both  of  w 
the  defendants,  in  their  answer,  made  appropriate  defe: 

Tlie  defendants  admitted  that  they  are  dul}-  incorpor 
and  subject  to  be  sued  in  the  Courts  of  this  State,  and 
they  are  common  carriers. 

The  following  issues  were,  without  exception,  drawn 
submitted  to  the  jury  : 

FIRST    CAITSE    OF    ACTION., 

1,  Did  the  defendant,  on  the  26th  day  of  November.l 

sell  the  plaintiff  the  ticket,  as  set  forth  in  allegation  fii 
the  complaint?     Answer:  Yes. 

2.  Did  the  defendant,  by  its  agents  and  servants,  on 
19th  day  of  January,  1888,  unlawfully  and  in  violatio 
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observed  that  it  waa  necessary.  I  called  his  attention  ti 
fact  that  ottier  conductors  had  not  objected  to  it- 
punched  it.  It  is  six  hundred  miles  from  Jacksonvill 
Hendersonville.  It  is  about  fifty  miles  fmru  Hendereon 
to  Spartanburg.  I  had  come  about  five  hundred  and 
miles  on  this  ticket.  It  is  one  hundred  and  forty  miles: 
Hendersonville  to  Columbia.  I  had  traveled  in  the  i 
car  about  ninety  mites  on  the  ticket."  (The  ticket  was 
in  evidence.)  "  The  conductor  said  that  he  could  not  n 
nize  the  ticket.  I  told  him  that  the  object  of  the  eui 
ment  was  to  prevent  a  fraud  upon  the  company  by  a  trai 
of  the  ticket;  that  the  object  of  the  stamp  was  to  idei 
me.  I  offered  to  sign  my  name  on  the  ticket ;  I  also  ofl 
to  prove  my  identity  by  persons  on  the  cars.  He  said 
if  he  passed  me,  he  would  be  responsible  to  the  rail: 
company  for  the  fare.  I  offered  to  indemnify  him;  I 
him  who  I  was,  and  that  I  was  worth  property.  I  prop 
to  come  on  to  Hender:>onville,  and  there  I  would  idei 
myself.  The  only  objection  that  he  made  was  that  the  ti 
was  not  stamped.  He  declined  all  of  my  projiositions, 
said  that  he  would  put  me  off  at  the  next  station  unle 
paid  my  fare.  This  I  declined  to  do.  I  then  went 
another  car,  I  then  returned  to  the  first-class  car;  two| 
tlemcn  came  with  me.  The  conductor  said  that  they 
second-class  tickets,  and  would  have  to  return  to  that 
they  did  so,  and  I  followed  them.  The  train  stopp*" 
Canipton  ;  the  conductor  came  to  me  and  ordered  meofl 
again  offered  him  my  ticket,  which  he  refused.  I  then 
him  that  it  would  take  more  than  one  to  put  meotf. 
called  a  young  man  named  Page,  and  they  put  me  o" 
the  steps  and  then  on  the  ground.  I  did  not  makessm 
resistance  as  I  might  have  done,  but  if  I  had,  they« 
have  overcome  it.  They  put  me  off  in  a  determined  n 
ner,  but  did  not  use  more  force  than  was  necessary;  it 
hastily  done.     They  did  not  put  off  my  baggage.    li"" 
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them  all;  some  of  tliem  are  here.  I  cannot  say  that  i 
was  done  in  their  immediate  presence ;  there  was  some  ck 
there.  It  was  in  broad  daylight.  When  I  went  back,fh 
was  a  great  deal  of  discussion  among  the  passengers;  sc 
of  them  took  a  good  deal  of  interest  in  it.  I  heard  its 
that  some  of  the  passengers  told  the  conductor  that  he  I 
done  wrong.  Campton  is  a  small  village.  Fourgeiitlen 
took  an  active  part  in  the  discussion.  The  conductor  ' 
passing  in  and  out  of  the  car.  He  came  in  and  asked  me 
number  of  my  ticket;  I  declined  to  show  it  to  him. 
mortification  and  humiliation  of  feeling  was  very  great 
was  just  from  a  sick-bed.  The  night  before,  I  was  in  a  r 
road  wreck,  and  up  most  of  the  night.  The  weather  ' 
cold.  I  was  physically  depressed  and  worn  out  by  expuisi 
I  was  at  home  two  days.  I  estimated  my  actual  damap 
four  thousand  to  five  thousand  dollars.  I  would  not  uude 
tbe  same  thing  for  that  sum.  I  think  that  seven  thousi 
to  ten  thousand  would  not  be  sufficient  to  punish  the  defe 
ants  for  the  way  they  treated  me.  The  conductor  was  i 
tating  in  his  manner  and  tone. '  I  did  not  hear  him  awa 
W.  S.  Overton  was  introduced  and  testified  in  behaj 
the  defendant:  "  I  was  the  conductor  on  the  cars  the' 
referred  to  by  plaintiff.  When  I  came  to  plaintiff  to  get 
ticket  I  noticed  that  it  was  not  stamped,  and  refused  lot 
it.  He  said  that  he  had  got  that  far  and  would  ideal 
himself  by  Mr.  Williams,  of  HendersonviUe.  I  told  t 
that  I  could  not  take  it ;  that  I  would  give  him  a  receipt 
the  money  and  try  to  get  it  back  for  him  at  Asheville. 
said  that  if  I  put  him  off  he  would  sue  the  company, 
went  into  the  second-class  car  and  got  two  men  to  come« 
him  into  the  first  class  car.  I  told  them  that  as  they  I 
second-class  tickets  they  would  have  to  ride  in  the  seoo 
class  .car.  They  returned  and  plaintiff  went  with  them, 
went  to  him  as  we  reached  Campton  and  slopped  tbetr 
He  offered  me  the  ticket  again.     I  refused  to  take  it. 
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8€ngers  got  on  and  otf  at  Campion  ;  we  do  not  stop  nn 
'warned  down;'  I  stopped  there  for  the  sole  purpose 
putting  the  plaintiff  off.     This  line  runs  to  Augusta." 

There  was  much  other  evidence  introduced  by  both  pli 
tifFanfl  defendant  corroborative  or  contradictory  of  m 
that  is  set  out,  and  showing,  or  else  denying,  that  plaii 
offen-d  to  pay  full  fare  from  Spartanburg  before  he  was 
on  the  ground  tlie  second  time. 

The  plaintiff's  counsel  requested  the  Court  to  instruct 
jury  in  regard  to  the  first  cause  of  action: 

"  The  contract  upon  the  ticket,  requiring  it  to  be  siam 
and  countersigned  at  Jacksonville,  Florida,  is  a  simple  < 
tract,  and  may  be  waived  by  the  authorized  ageut  of  defe 
ant ;  and  if  upon  the  return  trip  the  conductor  accepted 
ticket  as  offered  by  the  plaintiff,  without  having  been  cQ 
tersigned  and  stamped  by  the  agent  at  Jacksonville,  as 
of  its  conditions  required,  and  without  such  stamping 
signing  had  passed  plaintiff  upon  it  from  Jacksonville 
Columbia,  S.  C,  as  testified  by  plaintiff;  and  if  at  Colua 
he  took  a  coach  which  came  through  to  Henderson vi lie,  i 
the  conductors,  the  agents  of  the  Richmond  and  Dam 
Railroad  Company,  accepted  said  ticket  and  passed  pli 
tiff  upon  it  to  Spartanburg,  and  left  the  ticket  with  plaii 
with  the  punch  marks  on  it,  to  be  taken  up  by  the  t 
ductor  fnim  Spartanburg  to  Hendersonville,  these  aelf 
law  constitute  a  waiver  of  the  right  to  enforce  the  requ 
ment  to  have  it  stamped  and  signed, and  theconductord 
Spartanburg  had  no  right  to  refuse  to  pass  plaintiff 
remainder  of  the  trip  upon  it,  and  his  expulsion  from 
train  was  unlawful." 

The  Court  refused  to  give  the  instruction,  and  plfUi 
excepted. 

The  plaintiff's  counsel  requested  the  Court  to  charge 
jury  upon  the  second  cause  of  action  : 
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iff  being  in  fact  the  i 
sed  it,  unstamped, 
Troin  that  point  to  S[ 
if  the  conductors,  d 
of  them,  and  being 
tie  conductor  after  I 
me  time  to  identif 
not  a  trespasser  upi 
le  fare  from  Camptt 
ind  before  the  train 
is  expulsion  was  un 
leclined  to  give  the 

int's  counael  request 

intiff  refuses  to  exi 
for  the  whole  dist 
when  demanded  b 
iin  off  the  train,  ani 
t  which  point  the 
),  plaintiff  could  n 
rain  and  continue 
which  he  previous 
ed  to  pay  full  fare 
tting  him,  he  coulc 
;ht  to  again  becom 

leclined  to  give  eith 
epted. 

hen  instructed  the  j 
iff  was  bound  by  t 
1  by  the  terms  of  si 
ge  upon  the  ticket  o 
lad  been  signed  bj 
sonville.    That  th( 


320  IN  THE  SUPREME  COURT. 

Pickens  v.  Railroad. 

obligation  to  accept  the  ticket  without  such  stamp, ; 
upon  refusal  to  pay  his  fare,  was  justified  iu  expelling 
from  the  car.  The  plaintiff  says  he  used  no  more  f 
than  was  necessary  to  do  so.  The  fact  that  plaintiff 
used  the  ticket  from  Jacksonville,  Fla.,  to  Spartaiib 
S.  C,  without  having  complied  with  the  terms  of  the 
tract  on  his  ticket,  did  not,  in  law,  operate  as  a  waive 
the  defendaut.of  the  conditions  thereof.  The  seconil  i 
should,  therefore,  be  answered  iu  the  negative.  The 
is,  by  consent,  answered  iu  theathrmative. 

"This  disposes  of  the  plaintiff's  first  cause  of  action, 
it  is  unnecessary  for  you  to  consider  the  third  issue," 

The  jilamtiff  excepted. 

"  In  regard  to  the  plaintiff's  second  cause  of  action— 

"The  plaintiff  being  in  the  car  without  a  ticket,  ffl 
the  conductor,  under  his  instructions,  could  accept, 
having,  as  he  admits,  refused  to  pay  his  fare,  and  b 
rightfully  expelled,  he  could  not,  lawfully,  demand  pas 
to  Hendersonville,  without  paying  his  fare  from  Spar 
burg — that  being  the  point  from  which  the  conductor  ws 
charge  of  the  train — and  his  offer  to  pay  fare  from  Cb 
ton  to  Hendersonville  did  not  entitle  him  to  remain  on 
cars.  The  conductor  was,  therefore,  justified  in  aj 
expelling  him,  he  having  gone  upon  the  platform, 
doing  so,  he  could  not,  lawfully,  use  more  force  than 
necessary. 

"In  regard  to  the  second  phase  of  testimony  beai 
upon  this  alleged  cause  of  action,  there  is  some  con 
among  the  witnesses,  and  it  will  be  your  duty  to  recor 
such  conHicl,  so  far  iis  you  can,  and  to  arrive  at  the  tr 
In  doing  so,  discard  from  your  minds  entirely  the  fact  ' 
plaintiff'  is  a  citizi-n  of  your  county  and  the  defendants 
corporation.?.  The  counsel  on  both  sides  of  this  controv' 
have,  with  great  propriety,  warned  you  against  coiisid 
tions  of  this  character.     You  are  to  be  guided  by  the 
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J. — after  slating  the  facts:  Tlie  plaintiff's  first 
;tion  was  founded  on  tlie  failure  and  refusal  of  tlie 
companies  to  perform  the  contract  arising  out  of 
ise  by  pJaintiffat  Hendersoiiville,  North  Carolina, 
1  tickei  from  tliat  place  to  Jacksonville,  Florifia, 
isctiou  from  the  car  of  the  Si>artanburg  &  Ashe- 
■oad  Company,  on  his  return,  at  a  place  called 
on  tlieir  road,  because  he  Iiad  failed  to  sign  said 

have  it  stamped  by  the  agent  at  Jacksonville, 
to  the  contract  printed  in  it.  The  second  cause  of 
s,  tlie  alleged  wrongful  ex]iulsion  of  the  plain- 
e  refusal  of  the  agent  of  the  defendant,  after  he 
ejected  from   the  train,  and  while  he  was  being 

0  accept   the  tender  of  money  made  by  hira  for 

lot  consider  the  reasonableness  of  the  regulation 
;e  to  signing  and  stamping  the  plaintiff's  ticket, 
discussion  of  this  appeal  tJiat  cannot  now  be 
an  open  question.  The  Judge  below  instructed 
s  to  the  nature  of  the  contract  and  the  alleged 
it  by  the  railroad  companies,  and  ihe  jury  found 
.rising  out  of  that  cause  of  action  for  the  defend- 
}  plaintiff'  did  not  appeal  and  the  defendants  assign 
ily,  the  refusal  of  the  Court  to  give  the  instruction 

1  the  giving  of  that  substituted  for  it  upon  the 
lived  in  tlie  second  cause  of  action. 

ig  the  general  current  of  authority  in  the  United 
i  Court  has  held  that  the  officers  of  a  railroad 
have  a  right  to  expel  a  passenger  who  refuses  to 
lilroad  fare,  provided  no  more  force  is  used  than 
y  in  ejecting  him.  Clark  v.  Railroad,  91  N.  C,  512; 
7.  Cincinnaii  S.  &  C.  Railroad  Co.,  13  Am,  &  En, 
31;  Toledo  &  C.  Railroad  Co.  v.  Wright,  34  Am. 
L.  L.  &  M.  L.  Railroad  Co.  v.  Pierce,  3  Am.  &  En. 
i40 ;  3S  Am.  &  En.  R.  Cases,  556,  and  note ;  Retrie 


to  Ipof       .      "*  of  tnp-„  ■'  '■-  Job 

or  i„r    '°  'JMl  Wiem  "'"'""e  to 
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>doso.  3  Hood's  R.  L.,  gS 301,  31)2,  and  notes;  Hoff- 
>.  li-  X.  \V.  Railroad  Co.,  supra.  Wiien  a  person  is 
train  for  refusal  to  pay  fare  at  a  regnlar  station,  or 

tliat  he  can  reacli  it  wliile  the  train  is  stopping 
]  buys  a  tiuket  from  such  depot  to  some  point  in 
:ion  in  which  he  is  travelling,  the  weight  of  author- 
favor  of  the  rule  that  he  can  be  required,  even 
lay  charges  fi>r  the  distance  that  he  previously  rode 
lin  without  a  ticket,  and  be  ejected  for  refusal  to 
.  Hood's  R.  L.,  §3(11;  Stone  v.  G.  &  A'.  W  Railroad 
m.  Rep,,  45S  (47  Iowa  S3). 

nk  that  there  was  error  in  the  instruction  given  by 
e  below.  After  careful  scrutiny  of  tlie  evidence  of 
.ness  we  fail  to  find  any  testimony  tentiing  to  show 
■ts  were  sold  at  Campton  and  to  justify  the  instruc- 
icated  upon  the  idea  that  it  was  a  regular  station, 
leding  that  tickets  were  sold  there,  and  that  pas- 
smetimes  got  on  and  off  there,  it  is  in  evidence, 
ot  disputed,  that  the  particular  train  on  which  the 
was  travelhng,  would  not  have  stopped  at  Camp- 
for  the  purpose  of  expelling  him  from  it.  If  that 
loth  reason  and  authority  sustain  the  right  of  the 
r  to  put  him  off,  and  to  refuse  him  readmission, 
I  might  have  done  at  any  point  on  the  line  wliere 
)  not  even  a  house, 
ipton  was  a  regular  station,  and  while  the  train  was 

there  the  plaintiff  had  bought  a  ticket  to  Hender- 
and  again  entered  the  train  and  tendered  the  fare 
irtanburg  to  that  point,  in  money,  with  the  ticket, 

of  facts  would  have  presented  a  very  different  ques- 
le  ticket  issued  by  its  agent  would  have  constituted 
atract  on  the  part  of  the  company,  by  which,  with 
er  of  the  amount  previously  due,  and,  according  to 
horities,  without  it,  the  company  would  have  been 
d  to  transport  him  on  its  train  to  Ilendersonvilie. 
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But  it  is  not  essential  that  we  should  pass  upoa  that  qi 
tion. 

So  far  as  this  train  was  concerned,  on  this  particular  oc 
aion,  the  conduct  of  the  plaiutifT  was  the  only  cause 
stopping  it  at  Carapton.  When  the  detention  wasduesol 
to  hia  refusal  to  perform  the  implied  contract,  growiog 
of  his  getting  on  the  train  by  paying  the  usual  fare  to 
destination,  the  law  will  sustain  the  company  in  insist 
that  he  shall  pay  the  penalty  of  such  persistent  refusal 
being  himself  subjected  to  inconvenience  without  comp 
sation. 

His  Honor  should  have  instructed  the  jury  that,  as  i 
train  was  stopped  only  for  the  purpose  of  putting  i 
plaintiff  off,  he  was  not  entitled  to  recover  damages  fori 
refusal  to  accept  fare  after  the  train  stopped  or  for  agi 
ejecting  him  while  the  train  was  standing  there.  ffBr 
V.  RaUroad  Co.  SON.  Y.,  236. 

There  is  error,  for  which  a  new  trial  will  be  granted. 

Error 


RALPH  PICKETT  et  al.  v.  J.  F.  LEONARD. 

Devise — After  Execuied  Deed — CoMtraditm.  ' 

A  teatutor  devised  to  his  eon  eight;  acres  of  land,  certaiul;  designU 
and  afterwards,  during  his  life-time,  convej  ed  to  him.  bjoW' 
portion  of  the  land  embraced  in  the  devise:  Held,  that  Hie" 
effect  of  the  deed  was  to  place  title  in  the  devisee,  duriogtbel 
tator's  life,  to  the  part  bo  convejed,  and  the  will,  whiol  w 
affirmance  of  the  deed  aa  to  the  part  conveyed  by  it,  passed  W 
at  testator's  death,  to  the  part  not  so  embraced. 

Civil  action  to  recover  land,  heard  before  ^rw'n,  •'■■ 
March  Term,  1889,  of  Davidson  Superior  Court,  upon  is( 
agreed. 
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iiitiffs  allege  in  their  complaiiit  tli 
ommoii  witli  the  defendant,  of  ti 
and  they  demand  judgment  tliat 
thereof  as  such  tenants,  &c. 
endant  alleges  that  he  is  solo  seixei 
the  devise  presentlj'  to  be  mentioin 
owing  are  the  material  facts  agreei 
the  Court  for  its  juilgment  tliereuj 
,  on  the  3d  of  April,  1S74,  Jiicob 
the  tract  of  land  in  Davidson  Ct 
nd  testament,  and,  among  other  th 
I  also  will  and  devise  to  my  sait 
hich  I  now  live,  to  have  and  to  hoi 
joyment,  so  long  as  she  may  live 
dy  will  and  desire  is  that,  after  th 
ly  said  wife  Sarah"  (and  she  was  i 
:  son  Jacob  Franklin  Leonard  havi 
f  the  portion  of  my  land  whereon  1 
ing,  running  through  the  entire  w 
ay  as  to  make  the  line  parallel  w 
ing  north  and  soutli." 
,  thereafter,  to-wit,  on  the  27th  da 
)  Leonard  executed  and  delivered  i 
fee-simple  to  a  tract  of  lan<i  in  L 
^  thirty-six  acres  and  a  fraction 
>  hiin,  situate  across  the  east  end 
tioned  in  the  will. 
I,  after  the  execution  of  said  deed,  s 
alx)ut  August,  18S(J,  and  said  will 
admitted  to  probate  in  September, 
t,  before  tlie  date  of  said  will,  tlie 
had  erected  a  dwelling-house  and 
led  on  the  eastern  portion  of  sail 
anard's),  and  continued  to  live  tber 
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5.  That  the  land  described  and  included  in  the  said  < 
does  not  cover  said  buildings,  and  said  dwelling-houi 
seven  chains  and  more  from  the  western  line  of  said  d 

6.  That,  if  said  testator  had  died  before  executing 
deed,  the  devise  of  tlie  eighty  acres  in  the  will  to  the  deft 
ant  would  have  embraced  the  3fi.78  acres  covered  by 
said  deed. 

7.  It  is  admitted  that  the  land  described  in  the  wil 
devised  to  defendant  J.  F.  Leonard,  at  the  date  when 
will  was  written,  covered  and  included  the  land  describe 
the  deed  subsequently  executed.  But  the  defendant  > 
tends  that  the  will,  not  taking  effect  until  after  t«stdi 
death,  that  when  the  will  took  effect  it  did  not  includ< 
and  that  said  J.  F.  Leonard  is  entitled  to  eighty  acre 
addition  to  the  land  described  in  said  deed. 

The  Court  adjudged  that  the  defendant  is  entitled  to 
land  embraced  by  the  deed  mentioned,  and,  in  addi 
thereto,  eighty  acres  situate  west  thereof;  and  the  plain 
having  excepted,  appealed. 

Mr.  W.  H.  Pinnix,  for  the  plaintiffs. 
Mr.  F.  C.  Robbinn,  for  the  defendant. 

Merkimon,  C.  J. — after  stating  the  facts:  The  testate 
the  time  lie  executed  his  will,  devised  therein  to  his  son 
defendant,  eighty  acres  of  land  certainly  designated.  J] 
life-time,  and  after  the  execution  of  his  will,  he  conveye 
deed  to  this  son  a  part  of  the  land  so  devised  to  him.  V 
the  testator's  motive  for  this  was  does  not  appear,  but,  » 
ever  it  may  have  been,  he  did  what  he  had  power  te 
This  deed  did  not  affect  the  devise,  except  to  the  exte: 
the  land  conveyed  by  it.  As  to  that,  it  had  the  effe 
place  the  title  thereto  in  the  defendant  in  the  testator's 
time.  In  efi'ect,  as  to  the  land,  the  will  was  no  more  i 
an  affirmance  of  the  deed.     There  is  nothing  in  the  will  i 
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v.  Sakdkrun. 


protracted  and  UDDecessary  liti- 
92  N.  C,  291.  Or  if  the  appellee 
it  to  make  such  motion,  the  Court 
be  appeal,  that  its  docket  be  not 
ich  no  one  has  any  concern. 
T  ScoU,  102  N.  C,  487,  the  present 
)n  to  the  mistaken  impression, 
A)  prevail,  that  the  Rules  of  the 
/  and  to  be  ignored,  disregarded 
a  matter  of  course."  He  points 
ssential  to  the  protection  of  the 
lue  administration  of  justice  and 
;ed. 

Appeal  dismissed. 
Fiaher  v.   Mining  Co.,  from   loEDELL 


.  THOMAS  8ANDERLIN. 

ngnment  of  Error. 

jider  exceptiona  where  no  EWBignment 
made  below. 

■e  Boykin,  J.,  Spring  Term,  1SS9, 

irt. 

i  plaintitf. 

iefendant. 

iment  of  the  plaintiff's  counsel 

d  character  of  his  Honor'scharge 

We  regret  that  we  are  precluded 
;stion.  There  is  not  only  a  fail- 
■CivnoJt  V,  Morrison  and  Carltmi  v. 
.the  case  expressly  states  that  the 

excepted  to. 

must  be  Affirmed. 
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A.  H.  KEARN3  v,  CHAS.  L.  HEITMAN. 

Justice  of  tlie  Peace — Jurisdiction — SpliUivg  up  a  Cause  i 
tion — Money  had  and  Received. 

1.  Where  monef  was  collected  b^  one  ot  two  joint  owners  of  t 
notes,  the  other  owner  cannot  bring  eeparate  actions  for  b 
of  each  note  collected  so  as  to  give  a  Justice  of  the  Pe«c«  jn 
tion — the  action,  being  for  money  bad  and  received,  must 
the  aggregate  amount  so  collected  and  due  him. 

3.  An  action  might  have  been  maintained  for  the  half  of  eadi  noi 
was  collected,  but  when  all  were  paid,  the  plaintiff  becam 
tied  to  half  of  the  "gross  sum"  paid,  and,  as  that  exceed; 
hundred  dollars,  a  Justice  of  the  Peace  had  no  jurisdiction. 

Civil  action,  tried  before  Merrimon,  J,  at  Sept« 
Term,  1889,  of  Iredell  Superior  Court,  upon  appeal  fi 
Justice  of  the  Peace. 

The  defendant  owned  divers  promissory  notes  aggreg 
a  large  sum,  and  sold  and  assigned  a  one-balf  inten 
each  of  them  to  J.  W.  Finch,  and  the  latter  afterward 
value,  sold  his  interest  in  certain  of  them  to  the  plainti 

The  defendant  afterwards,  and  before  the  bringing  o 
action,  collected  the  notes  wherein  the  plaintiff  had  a 
half  interest,  and  the  plaintiff's  share  of  the  money  sc 
lected  was  largely  in  excess  of  $200. 

The  plaintiH  brought  ihis  action  in  the  Court  of  a  Ji 
of  the  Peace,  to  recover  from  the  defendant  a  part  of  his  i 
of  the  money  so  collected  by  him,  believing  and  eontea 
that  he  had  the  right  to  divide  his  demand  into  fourse 
parts,  each  for  a  sum  less  than  4200,  and  thus  give  the  ( 
of  a  Justice  of  the  Peace  jurisdiction,  in  as  much  as  ea 
the  notes  so  collected  was  for  a  sum  less  than  $200  and  w 
such  jurisdiction. 

The  defendant  insisted  hy  his  answerand  on  the  trial, 
the  plaintiff's  demand  was  for  a  gross  sum  of  money  u 
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i  could  not  divide  the  same  into  ■ 
e  Court  of  a  Justice  of  the  Peace 
aud  moved  to  dismiss  the  action. 
tiorj,  and  gave  judgment  in  favor 
4,  and  for  costs.  The  defendant 
1  to  this  Court. 

le  plaintiff, 
le  defendant. 

stating  the  facts:  As  soon  as  the 
ited  any  one,  or  any  part  of  one,  or 
ss  in  which  the  plaintiff  had  a  half 
Qoney  as  such,  so  collected,  became 
the  law  at  once  implied  a  promise 
idant  to  pay  the  same  to  the  plain- 
independent  of,  and  without  regard 
cted,  or  any  contract  in  respect  to 
in  the  hands  of  the  defendant  at 
,  as  item  one  from  one  source,  and 
ource,  and  so  on,  but  as  a  whole — 
aud  his  demand  against  the  defend- 
er the  whole  of  it.  The  defendant, 
chai^eable  with  it  as  a  whole,  as 
to  the  plaintiff's  use,  and  a  single 
rally  in  favor   of  the  plaintiff  to 

the  present  action  to  recover  one- 
within  the  jurisdiction  of  the  Court 
-it  is  not  to  recover  money  due  by 
ar  sum,  or  to  recover  the  price  of 
I  on  a  particuhvr,  distinct  occasion, 
er  money  of  ttie  plaintipf  in  the 
I  to  which  the  law  implies  a  promise 
>  pay  the  former,  not  in  parts,  but 
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BfiE  V.  Bhown 


ible,  was  greater  than  $200,  exclusive  of  inlerest, 
fore,  was  not  within  the  jurisdiction  of  a  Justice  of 
,  and  the  Court  should,  on  that  account,  have 
le  motion  of  the  defendant  to  dismiss  the  action. 
]gnient  must   be   set   at^ide   and    the   action   dis- 


Error. 


J.  McC.  BUIE  V.  SAMUEL  BROWN. 

1'leadings — Frivolous  Answer — Atnendment. 

•,T  n'hich  raiseH  a  material  issue,  even  though  evasive  and  not 
responsive  to  the  allegations  of  the  complaint,  is  not  friv- 

H  better  that  every  pleading  should  be  formal,  orderly,  and 

e.  yet  it  is  sutHcient  if  intelligible. 

itiona  of  a  pleading  should  be  liberally  construed  (TfieCorff. 
and  if  they  are  indefinite  the  Court  may  require  them 
made  certain  and  definite,  either  ex  iiiero  viotu,  or  upon 

ation  of  a  party  interested.    (The  Code,  ^201.) 

s  a  Motion  for  Jadgment  upon  the  pleadings  heard 
iri,  J.,  at  May  Term,  1887,  of  Roiikson  Sujierior 

intiff  alleged,  in  substance,  that  at  the  lime  speci- 
itracted  to  sell  to  tlie  defendant  the  tract  of  land 
in  the  complaint  for  the  price  tliereJn  mentioned  ; 
e  purchase  money  had  not  been  paid  ;  that  he  had 
[ulgment  before  a  Justice  of  the  Peace  for  the  bal- 
of  which  had  not  been  paid  ;  that  be  had  offered 
)  the  defendant  a  good  title  for  the  land  upon  the 
o  him  of  the  balance  of  the  purchase  money  ;  that 
inanded  of  the  defendant  that  he  give  him  pos=es- 
■  land,  &c. 
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The  defendant  admitted  in  the  answer  the  contract  to 
the  land  to  hinl;  the  price  to  be  paid  therefor;  he  did 
admit  the  alleged  judgment  or  positive!}'  deny  the  same,: 
he  alleged  that  he  had  fully  paid  the  purchase  money 
owed  the  plaintiff  nothing  on   account  of  it.     He  furti 
alleged  that  the  plaintiff  had  so  encumbered  the  land  by 
mortgage  thereof  that  he  cannot  make  a  good  title  to 
same;  that  the  defendant  had   placed    valuable  impro^ 
ments  on  the  land,  &c.     He  demands  judgment  that 
plaintiff  make  to  him  title  for  the  land,  and  if  he  cam 
then  that  he  have  judgment  against  him  for  the  purchi 
money  he  has  paid,  and  for  general  relief,  &c. 

The  Court  adjudged  the  answer  frivolous  and  gave  judf^ 
ment  for   the   plaintiff.     The  defendant  having  except 
appealed. 

No  counsel  for  the  plaintiff. 

Mr,  William  Black,  for  the  defendant. 

Merrimon,  C.  J. — after  stating  the  case:  It  seems  to  as 
very  clear  that  the  answer  was  not  frivolous.  On  the  con* 
trary,  it  raised  material  issues  of  fact  that  should  have  beet 
submitted  to  a  jury  in  the  orderly  course  of  procedure,  anJ 
alleged  equities  which,  if  they  exist,  oaght  to  be  adminis- 
tered in  the  action. 

It  is  true,  the  allegations  of  the  answer  are  not  so  precise 
or  positive  as  they  might  or  properly  ought  to  be,  but  the 
substance  of  the  purpose  and  the  nature  of  the  defence  relied 
upon  appear  with  tolerable  certainty. 

It  would  be  very  much  better  if  every  pleading  should  be 
formal,  certain,  orderly,  precise  and  as  positive  as  its  nature 
and  the  subject  matter  of  it  will  allow,  but,  nevertheless,  if  it 
is  intelligible,  and  the  Court  can  see  the  substance  of  its  pur- 
pose and  the  matter  pleaded,  it  should  be  upheld.  The 
Court  ought  not  to  hasten  to  coademn  and   disregard  it 
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The  Code,  §  260)  requires  that,  "In  the 
Ading  for  the  purpose  of  determiniDg  its 
:  shall  be  liberally  construed,  with  a  view 
:e  between  the  parties  " ;  and  it  further 
t,  "  when  the  allegations  of  a  pleading 
mcertain  that  the  precise  nature  of  the 
not  apparent,  the  Court  may  require  the 
I  definite  and  certain  by  amendment." 
itatute  is  to  help  the  pleadings  in  proper 
t  with  a  view  to  promote  justice.  The 
notu  direct  appropriate  amendments  to 
io  so  upon  the  application  of  a  party 

:  defendant  to  the  allegation  in  the  com- 
.he  judgment  for  the  balance  of  the  pur- 
definite  or  satisfactory — it  seems  to  be 
ve— but  the  Court  should  not,  on  that 
1  the  whole  answer  as  frivolous.  Indeed, 
Ted  the  defendant  to  make  his  answer 
lin,  and  so  in  other  respects  as  well.  It 
ver  is  false,  but,  treating  it  as  a  pleading — 
important  issues  of  fact,  and  discloses 
of  defence. 

)st  be  set  aside,  and  further  proceedings 
cording  to  law. 

Error. 
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Gushing  v,  Styron. 


W.  B.  GUSHING  V.  W.  H.  STYRON. 

Attachment — Proceedings  before  the  Clerk — Appeal — AtmA 

ment — Jurisdiction. 

1.  Orderly  method  of  procedure  before  the  Glerk  in  attachment 

ceedings,  and  appeals  therein,  discUesed  by  Mebrimon,  G.  J. 

2.  The  Glerk  has  power  to  permit  an  amendment  affecting  the 

stance  of  an  affidavit  in  attachment  proceedings. 

8.  Where  the  Glerk  refuses  to  allow  an  amendment,  he  may,  and  s 
state  his  reason  for  such  refusal,  even  after  appeal  to  the  C 
in  Term. 

4.  Where  the  parties  agree  that  the  Judge  shall  hear  the  appeal  in  Ti 
he  acquires  jurisdiction  of  the  whole  case,  and  should  finall? 
pose  of  it  on  its  merits,  without  remanding  it  to  the  Glerk. 

This  is  a  civil  action,  tried  before  Shipp,  J.,  at  Api3 
Term,  1889,  of  New  Hanover  Superior  Court,  upon  a 
motion  to  vacate  a  warrant  of  attachment. 

In  the  course  of  the  action,  the  plaintiff  availed  him- 
self of  the  provisional  remedy  of  attachment.  The  defend 
ant  appeared  and  moved  to  discharge  the  same.  The  plaio- 
tiff,  admitting  that  the  affidavit  to  obtain  the  warrant  dfl 
attachment  was  defective,  moved  before  the  Clerk  of  thl 
Court  to  amend  the  same  in  a  material  respect.  The  Clerk 
denied  the  motion  and  gave  judgment  that  the  attachmait 
be  discharged,  but,  in  such  judgment,  he  failed  to  state  thd 
ground  of  such  denial.  From  this  judgment  the  plaintil 
appealed  to  the  Judge.  Within  three  days  after  the  rendi- 
tion of  the  judgment,  the  Clerk,  on  motion  of  the  plai% 
tiflf's  counsel,  made  and  signed  his  statement  of  the  case  on 
appeal,  in  which  he  stated  that  he  denied  the  motion  to 
amend,  upon  the  ground  that  he  was  of  opinion  that  U 
"had  no  right  to  permit  such  amendment,"  &c.  Tbl 
defendant's  counsel   had   no   notice  of  the  filing  of  suck 
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statement  among  the  papers  in  the  case.  By  consent,  the 
ippeal  was  afterwards  heard  by  the  Judge  in  Term  time 
he  defendant  objecting  that  the  Clerk  had  no  authority  to 
nake  the  statement  mentioned,  on  the  ground  that  it  was 
made  subsequent  to  the  rendition  of  the  judgment,  in  the 
ibsence  of  his  counsel,  and  that  the  Clerk  could  not  thus 
ixplain  the  grounds  of  his  judgment. 

The  Court — the  Judge  in  Term — reciting  that  the  Clerk, 
baving  stated  that  he  was  of  opinion  that  he  had  not,  as 
matter  of  law,  the  right  to  permit  the  amendment  men- 
tioned, and  that  he,  therefore,  refused  the  same,  "adjudged 
that  the  said  judgment  (of  the  Clerk)  be  reversed,  and  that 
this  cause  be  returned  to  the  said  Clerk,  with  instructions 
to  him  to  exercise  his  discretion  and  to  grant,  or  refuse,  the 
amendment  asked  for  as  to  him  may  seem  right  and  proper 
in  the  exercise  of  a  reasonable  discretion,"  &c. 

The  defendant  excepted  and  appealed  to  this  Court. 

Mr.  T.  W.  Strange,  for  the  plaintiff. 
Mr.  A.  W.  Haywood]  for  the  defendant. 

Merrimon,  C.  J. — after  stating  the  facts:  The  Clerk  of 
the  Court,  acting  as  and  for  the  Court,  had  authority,  out  of 
Term  time,  to  grant  the  warrant  of  attachment  ( The  Code, 
1351),  and,  likewise,  to  allow  all  proper  amendments  in  that 
iiespect  and  connection.  {The  Code^  §§251,  273.)  From  his 
Idecision  an  appeal  lay  to  the  Judge,  which  might  be  taken 
^irithin  ten  days  after  the  entry  of  the  order  or  judgment 
complained  of,  and,  within  three  days  after  the  appeal  was 
llaken,  it  was  the  duty  of  the  Clerk  to  "  prepare  a  statement  of 
.<he  case,  of  his  decision,  and  of  the  appeal,"  and  sign  the 
same.  He  should,  within  that  time,  have  exhibited  this 
; statement  to  the  parties  or  their  attorneys;  if  it  were  sat- 
isfactory, the  parties  or  their  attorneys,  should  have  signed 
the  same;  if  either  party  objected  to  the  statement  as  par- 
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tial  or  erroneous,  he  should  have  put  his  objection  in  writing; 
and  this  objection  should  have  been  attached  to  the  state- 
ment of  the  case.  Within  two  days  after  this  was  done, 
Clerk  should  have  sent  such  statement  and  the  objectio^^ 
and  copies  of  all  necessary  papers,  by  mail,  or  otherwise,  to 
the  Judge  for  his  decision.  (The  Code,  §§252,  253,251} 
Palmer  v.  Bosher,  71  N.  C,  291. 

The  Clerk  failed  to  observe  these  statutory  regulationi 
The  Judge,  seeing  this,  should  at  once  have  returned  tte 
statement  to  the  Clerk,  with  directions  to  submit  it  to  all  cf 
the  parties  or  their  counsel,  as  the  statute  directed,  and  then 
return  the  same  with  objections,  if  any,  to  him. 

There  is  no  substantial  reason  why  the  Clerk  should  doI 
have  stated  the  grounds  of  his  judgment  denying  the 
amendment,  after  an  appeal  was  taken.  Indeed,  it  ir» 
proper  and  necessary  that  he  should  do  so,  to  the  end  tl» 
Judge  might  review  his  judgment  and  correct  the  erroa 
complained  of,  if  they  were  such.  The  statute  (The  Owfcr 
§254)  directs  that  he  "shall  prepare  a  statement  of  the 
case,"  that  is,  a  statement  presenting  the  grounds  of  objectioii, 
and  exceptions  to  his  orders,  and  judgments  objected  to. 

But  it  was  not  necessary  to  return  the  statement  of  the  case 
to  the  Clerk  in  this  case,  because  the  parties  agreed  that  the 
Judge  should  hear  the  appeal  in  Term  time,  as  he  did  da 
This  gave  him  complete  control  of  the  matter  in  every 
aspect  of  it.  The  whole  action  was  before  him,  and  he 
could  grant,  or  deny,  the  amendment  of  the  aflBdavit  in  the 
exercise  of  a  sound  discretion.  The  jurisdiction  of  the 
whole  action,  including  all  the  incidental  and  ancillary  pro- 
ceedings, was  that  of  the  Court — not  that  of  the  Clerk 
thereof — he  was  acting  out  of  Term  for  the  Court  and  as  its 
servant.  As  the  Court  had  such  jurisdiction,  and  the  judg- 
ment entered  by  the  Clerk  was  objected  to  and  appealed 
from,  the  motion  to  amend  the  affidavit  was  not  determined. 
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It  was  open  still,  and  the  Court — the  Judge  in  Term — 
might  have  heard  it  upon  its  whole  merits  and  have 
granted  or  denied  it— indeed,  it  should  have  done  so.  There 
was  no  necessity  for,  nor  propriety  in,  sending  the  matter 
back  to  the  Clerk.  The  Court  itself  could  have  disposed  of 
the  matter  much  more  acceptably  than  the  Clerk,  and  con- 
clusively.   Marsh  v.  Cohen,  68  N.  C,  283. 

The  Court  had  power  to  allow  the  amendment  affecting 
the  substance  of  the  aflBdavit.  This  has  been  decided 
repeatedly  and  broadly.  Brown  v.  Raukins^  65  N.  C,  645; 
Pmnmm  v.  Danid,  93  N.  C,  332 ;  Branch  v.  Frank,  81  N.  C, 
180;  Bank  v.  BloB8(m,  92  N.  C,  695. 

The  Court  properly  held  that  the  objection  to  the  state- 
ment of  the  Clerk  as  to  the  grounds  of  his  denial  to  the 
motion  to  amend  the  affidavit,  could  not  be  sustained,  but 
inasmuch  as  all  the  parties  were  before  the  Court  in  Term 
time,  it  should  have  heard  the  motion  and  allowed,  or  denied, 
it  upon  its  merits.  So  much,  therefore,  of  the  order  as 
directs  the  Clerk  to  allow,  or  deny,  the  motion,  must  be 
reversed,  and  the  Court,  in  Term  time,  will  allow  or  deny  it, 
as  indicated  in  this  opinion.  To  that  end,  let  this  opinion 
be  certified  to  the  Superior  Court. 

Error. 
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A.  J.  K.  THOMAS,  Adm'r  of  J.  A.  F.  WATTS,  v.  J.  B.  CONNELLTetiL] 

Clerk  of  Superior  Court — Default —  Official  Bond — "  Virtu^ 

"  Color  "  of  Ofjice'—AdministraJtion, 

1.  Upon  default  by  a  Clerk  of  the  Superior  Ck)urt  in  respect  to  moH^ 
received  by  him  ''  hy  color  of  his  office"  the  sureties  on  his  offiotf 
bond  become  liable. 

3.  Money  paid  to,  and  received  by  him  as  Clerk,  without  legal  authoiitj, 

IB ''by  color  of  his  office.'^ 

8.  Although  an  administrator  has  no  authority  to  deposit  with  the  Qfii^; 
or  right  to  require  him  to  receive  the  proceeds  of  the  sale  of  but 
to  make  assets,  yet,  if  he  does  receive  it,  he  does  so  "  by  color  tf 
his  office,'' 

4.  Distinction  between  **  virtue"  and  ''color"  drawn  by  Mkbrtmok,C1« 

This  is  a  civil  action,  tried  upon  case  agreed,  at  May 
Term,  1889,  of  Iredell  Superior  Court,  before  Brown,  J. 

The  plaintiff  is  the  administrator  of  the  estate  of  J.  A.  F. 
Watts,  who  died  intestate  in  the  county  of  Iredell  in  1883. 
By  his  special  proceeding,  brought  in  the  Superior  Court  rf 
that  county,  against  the  heirs  at  law  of  his  intestate,  on  the 
8th  day  of  February,  1887,  he  obtained  license  to  sell  certain 
of  the  real  estate  of  his  said  intestate  to  make  assets  to  ptj 
debts  of  the  latter,  and  costs,  &c.  Sale  of  the  land  was 
made,  and  the  following  is  a  copy  of  the  order  of  the  Court 
confirming  such  sale: 

"  This  cause  coming  on  for  further  direction,  and  it  appea^ 
ing  that  A.  J.  K.  Thomas,  administrator  of  J.  A.  F.  Watts, 
on  the  23d  day  of  April,  1887,  sold  the  land  described  in  the 
complaint  to  William  E.  Morrison  at  the  price  of  $13  p* 
acre,  one-fourth  for  cash  and  the  remainder  on  a  credit  of  six 
months,  and  he  took  bond,  with  surety,  for  the  said  remain- 
der of  the  purchase  money,  and  the  sale-price  appearing  to 
be  just  and  reasonable,  and  the  security  good,  it  is,  therefore, 
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)rdered  and  decreed  that  the  said  sale,  in  all  things,  be  con- 
irmed,  and  that  the  said  A.  J.  K.  Thomas  proceed  to  collect 
mid  bond  when  it  becomes  due,  and  that  he  apply  a  suffi- 
ciency of  the  proceeds  thereof  to  the  payment  of  such  debts 
uid  charges  of  administration  as  the  personal  estate  and  the 
proceeds  arising  from  the  sale  of  the  other  lands  heretofore 
sold  by  him  may  have  been  insufficient  to  discharge,  after 
first  deducing  the  costs  of  this  proceeding.  If  any  surplus 
shall  remain  in  the  hands  of  the  said  A.  J.  K.  Thomas,  after 
the  payment  of  the  said  debts  and  charges,  the  same  to  be 
considered  as  real  estate,  and  is  to  be  disposed  of  by  the  said 
Thomas,  administrator  as  aforesaid,  among  such  persons  as 
would  have  been  entitled  to  the  land  itself,  according  to  law. 

"  It  is  further  ordered  by  the  Court,  upon  the  payment  of 
the  purchase  money,  the  said  A.  J.  K.  Thomas,  administra- 
tor aforesaid,  is  to  execute  a  deed  to  the  purchaser  for  said 
land.     And  this  cause  is  retained  for  further  orders. 

"This  14th  day  of  May,  1887." 

The  defendant  J.  B.  Connelly  was  duly  qualified  as  Clerk 
of  said  Superior  Court  in  December  of  1886,  and  gave  his 
official  bond  in  renewal  on  the  first  Monday  in  December  of 
1887,  with  the  other  defendants  in  this  action  as  sureties 
thereof.  Afterwards,  the  plaintiff,  having  sold  the  land  in 
pursuance  of  his  license  so  to  do,  and  having  collected  the 
purchase  money  thereof,  deposited  with  the  defendant  Clerk 
of  said  Court  a  part  of  the  money  so  collected,  and  the  latter 
entered  a  receipt  on  a  docket  of  the  Court  for  a  part  of  the 
same,  whjereof  the  following  is  a  copy : 

"May  7th,  1888.  Received  of  A.  J.  K.  Thomas,  adminis- 
trator of  J.  A.  F.  Watts,  two  hundred  and  twenty  dollars,  in 
part  of  proceeds  of  sale  of  land  of  the  estate  of  J.  A.  F.  Watts. 

"J.  B.  Connelly,  G  8.  C." 

And,  for  another  part  of  the  same,  he  gave  the  plaintiff  a 
receipt,  of  which  the  following  is  a  copy : 
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"Received  of  A.  J.  K.  Thomas,  administrator  of  J.  A.Y.^ 
Watts,  $600,  in  payment  of  part  of  sale  of  land  belonging  t>; 
the  estate  of  J.  A.  F.  Watts,  known  as  the  Waugb  place,  soM- 
to  W.  E.  Morrison,  and  bid  transferred  to  F.  A.  Watts. 

"  J.  B.  Connelly,  C.  S.  C 

The  following  is  a  part  of  the  "  case  agreed  "  and  submit- 
ted to  the  Court  for  its  judgment  thereupon : 

'^4.  The  plaintiff  administrator  aforesaid  had  not,  up  to 
the  time  of  depositing  the  sums  of  money  before  mentioDe^ 
nor  has  he  at  any  time  since,  made  a  final  settlement  of  the 
estate  of  his  intestate. 

"5.  That  said  J.  B.  Connelly,  Clerk  as  aforesaid,  on  or 
about  the  15th  day  of  August,  1888,  made  default  in  his  stU 
office  as  Clerk  aforesaid,  and  has  failed  to  pay  over  mi 
sums,  and  has  fled  the  State  and  gone  to  parts  unknown, 
after  resigning  his  said  office,  and  having,  prior  to  sach 
resignation,  appropriated  the  aforesaid  sums  of  money  to  his 
own  use. 

"Now,  therefore,  upon  the  foregoing  facts,  it  is  agreed 
between  the  parties  hereto,  that  if  the  Court  shall  be  of  the 
opinion  that  the  plaintiff  is  entitled  to  recover  of  the  defend- 
ant Wallace  and  others,  as  sureties  on  said  Clerk's  bond,  in 
this  action,  on  the  above  agreed  facts,  judgment  shall  be 
rendered  against  the  defendant  J.  B.  Connelly  and  his  sun- 
ties  aforesaid,  for  the  sum  of  eight  hundred  and  twenty  dol- 
lars  ($820),  with  interest  on  the  same  from  the  15th  day  of 
August,  1888,  until  paid,  and  costs  of  action. 

**  But  if  the  Court  should  be  of  the  opinion  that  the  plain* 
tiff  is  not  entitled  to  recover  of  the  sureties  aforesaid  on  said 
Clerk's  bond,  upon  the  aforesaid  agreed  facts,  then  judg- 
ment shall  be  rendered  for  the  defendants  and  their  reasoo 
able  cost." 
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The  Court  gave  judgment,  whereof  the  following  is  a  copy : 
"  The  Court  considers  that  if  the  money  was  paid  to  the 
Clerk  under  section  1543  of  The  Code,  only  the  legatees,  &c., 
therein  referred  to,  or  heirs  at  law,  could  receive  it.  It 
appears  from  the  case  as  stated  to  have  been  deposited  with 
the  defendant  Connelly  by  the  plaintiff  administrator  before 
the  intestate's  debts  were  paid,  and  in  contravention  of  the 
decree  of  sale  and  confirmation.  The  plaintiff  was  acting 
in  his  own  wrong.  It  ia  admitted  to  have  been  *  deposited;^ 
and,  the  Court  presumes,  for  the  convenience  of  the  admin- 
istrator. The  mere  affixing  the  letters  *C.  S.  C  will  not 
make  the  bond  liable.  The  Court  is  of  opinion  iheii' this 
plaifitiff^  cannot  recover  of  the  bond.  It  is  adjudged  that 
the  plaintiff  recover  of  J.  B.  Connelly  eight  hundred  and 
twenty  dollars  ($820),  with  interest  from  August  15,  1888, 
and  costs.  It  is  adjudged  that  the  other  defendants  go  with- 
out day." 
The  plaintiff,  having  assigned  error,  appealed  to  this  Court. 

Messra.  M.  L,  McCorUe  and  L.  C.  CaidweH,  for  the  plaintiff. 
Messrs.  W.  D.  Turner  &  W.  M,  Robbins,  for  the  defendant. 

Mersimon,  C.  J. — after  stating  the  facts:  The  question 
presented  by  the  assignment  of  error  in  this  case  is,  Are  the 
defendants,  sureties  to  the  official  bond  of  the  defendant,  late 
Clerk  of  the  Superior  Court,  liable  for  the  default  of  the 
latter  in  respect  to  the  money  received  by  him  as  such  Clerk 
from  the  plaintiff?  The  answer  to  the  question  depends 
upon  the  proper  interpretieition  of  the  purpose  and  condition 
of  the  Clerk's  official  bond,  and,  also,  to  what  extent,  if  at  all, 
such  Clerk  may  become  chargeable  officially  with  moneys 
received  by  him  by  eoltjr  of  his  office. 

The  statute,  {The  Code,  §  72)  prescribes  that  the  Clerk  of 
the  Superior  Court  shall  give  a  bond  with  sufficient  sureties, 
**  in  a  penalty  of  ten  thousand  dollars,  payable  to  the  State 
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of  North  Carolina,  and  with  a  condition  to  be  void  if 
shall  account  for,  and  pay  over,  according  to  law,  all  moi 
and  effects  which  have  come,  or  may  come,  into  his  ham 
by  virtue  or  color  of  hia  office,  or  under  an  order  or  decree  of 
Judge,  even  though  such  order  or  decree  be  void  for 
of  jurisdiction  or  other  irregularities,  and  shall  diligen 
preserve  and  take  care  of  all  books,  records,  papers  and  p 
erty  which  have  come,  or  may  come,  into  his  possession, 
virtue  or  color  of  his  ofiSce,  and  shall  in  all  things  faitb 
perform  the  duties  of  his  oflSce  as  they  are,  or  thencefo 
shall  be,  prescribed  by  law."  The  purpose  of  this  provisioa 
is  very  broad  and  comprehensive.  It  requires  every  CI 
of  the  Superior  Courts  to  give  bond  with  sufficient  su 
to  secure  the  faithful  discharge  of  his  official  duties, 
especially,  among  other  things,  to  secure  the  accounting 
and  paying  over  according  to  law  of  all  moneys  and  eflFecti 
that  may  be  or  come  into  his  hands  "  by  virtue  or  color  of- 
his  office."  The  condition  of  the  bond  required,  and  tbi 
liability  of  the  sureties  thereto,  are  co-extensive  with  tta 
duties  and  obligations  of  the  Clerk,  as  such,  however  thesft 
may  arise. 

Such  Clerk  is  an  important  and  responsible  public  officer^ 
his  duties  are  varied  and  serious,  affecting  the  public  and 
individuals.  In  a  variety  of  ways  moneys,  rights,  credits^ 
securities  and  other  things  of  value  belonging  to  others  gJ 
into  his  hands,  and  the  law  charges  him  with  the  sams 
for  such  persons  or  for  their  benefit.  The  statute  is  earehl 
to  make  the  bond  extend  to  and  embrace  within  its  scop* 
and  purpose,  not  only  such  "moneys  and  effects"  as  maf 
come  into  his  hands  by  '*  virtue  "  of  his  office,  but  as  well,  bdJ 
as  certainly,  to  such  as  may  so  come  by  ^^  color"  thereof,  aD<ii 
likewise,  to  such  additional  "  duties  of  his  office"  as  may  ta 
prescribed  by  law  after  the  execution  of  the  bond.  Thei« 
seems  to  be  a  studied  purpose  to  make  the  bond  embraot 
and  to  create  liability  of  the  sureties  thereto  on  account  of 


SEPTEMBER  TERM,  1889.  347 

Thomas  v.  Gonnbllt. 

11  ^  moneys  and  effects  "  that  come  into  the  hands  of  the 
Serk  as  such,  whether  they  so  come  strictly  according  to 
aw  or  not 

Such  comprehensive  liability  of  the  sureties  did  not  exist 
intil  the  enactment  of  the  Code  of  Civil  Procedure ;  (C.  C. 
?„  §  137).  It  has  been  extended  once  or  twice  since  then  in 
ome  respects.  Thus  it  appears  that  the  enlargement  of 
mch  liability  was  not  made  through  inadvertence  or  misap- 
>rehension,  but  of  purpose.  There  can  be  no  doubt  as  to 
kis,  and  the  purpose  must  be  allowed  to  have  just  effect. 

Contrary  to  our  first  impression  on  the  subject,  the  Clerk 
lid  not  receive  the  money  in  question  by  virtue  of  his  oflBce. 
Se  had  no  legal  authority  to  receive  it.  In  contemplation 
if  law — statutory  provisions — it  could  not  properly  pass  into 
^e  hands  of  the  Clerk  ;  certainly  it  could  not,  in  the  ab^nce 
of  some  judicial  order  directing  that  it  should.  It  was  part 
rf  the  proceeds  of  land  sold  at  the  instance  of  the  plaintiff 
idministrator  to  make  assets  to  pay  debts,  &c,,  of  his  intestate; 
rhe  judgment  confirming  the  sale  of  such  land  directed  the 
present  plaintiff  relator  to  use.  so  much  of  the  proceeds  of 
the  sale  thereof  as  might  be  necessary  to  pay  the  debts  and 
charges  of  administration,  &c.;  that  any  surplus  of  the  fund 
BO  arising  should  be  deemed  real  estate,  and  that  the  plaintiff 
should  dispose  of  the  same,  according  to  law,  to  such  persons 
as  would  have  been  entitled  to  the  land  itself  but  for  the  sale. 
The  judgment  of  confirmation  of  sale,  &c.,  was  a  proper  one 
and  it  had  the  effect  to  vest  the  proceeds  of  the  sale  of  the 
land  in  the  present  plaintiffs  for  the  purpose  therein  specified, 
and  only  for  such  purpose.  This  is  so,  because  the  statute 
{The  Code,  §  1405)  prescribes  that  "all  proceeds  from  the  sale 
of  real  estate  (of  the  testator  or  the  intestate,  as  the  case 
may  be),  as  hereinafter  provided,  which  may  not  be  necessary 
to  pay  debts  and  charges  of  administration,  shall,  notwith- 
standing, be  considered  real  assets,  and,  as  such,  shall  be  paid 
by  the  executor,  administrator  or  collector  to  such  persons  as 


848  IN  THE  SUPREME  COURT. 


Thomas  v.  Gonnkllt. 


would  have  been  entitled  to  the  land  had  it  not  been  sold' 
So  that,  regularly  and  properly,  the  plaintiff  was  charge! 
with  the  money  in  question ;  he  was  not  required,  in  uf 
case,  to  pay  it  or  deposit  it  with  the  Clerk  of  the  Court,  nor 
had  he  authority  or  right  to  require  the  Clerk  to  receiTei 
There  is  no  statutory  regulation  that  so  provides.  The  Goui 
below  seems  to  have  thought  that  the  fund  might  be  depoi- 
ited  with  the  Clerk,  not  improperly,  after  the  plaintiff  hA 
completed  the  administration  of  the  estate  in  his  hands,  tl 
allowed  in  the  case  provided  for  in  the  statute  {The  Ccii, 
§  1543).  This  is  a  misapprehension  of  the  meaning  of  tbil 
provision.  It  only  applies  to  "  any  moneys  belonging  to  tb 
legatees  or  distributees  of  the  estate  of  his  testator  or  intestate,* 
&c.  The  fund  in  question  did  not  belong  to  the  legatees  or 
distributees,  but  to  the  heirs  at  law  of  the  intestate,  or  H 
such  persons  to  whom  they  had  disposed  of  their  rights. 

We  are,  however,  of  opinion  that  the  money  in  question. 
came  into  the  hands  of  the  defendant,  who  was  Clerk,  tf 
Clerk,  by  "  color  of  his  oflSce,"  and  that,  therefore,  the  defend- 
ants'  sureties  are  bound  to  the  plaintiff  for  the  same.  Thi 
Clerk,  clearly,  signed  the  receipts  oflBcially,  and  intended  l» 
do  so.  The  letters  "C.  S.  C,"  usually  and  appropriatelf 
employed  by  such  officers  to  indicate  their  official  signatof* 
and  official  acts,  appended  to  his  signatures  to  the  receipts^ 
his  office — its  nature  and  purposes — the  recitals  in  tin 
receipts — the  reference  to  the  sale  of  the  land — ^to  the  speciil 
proceeding  in  which  it  was  sold— the  designation  of  theplau^ 
tiff  as  administrator  of  the  intestate  named —the  nature  of  tbi 
whole  transaction — all  these  things  go  to  show  that  tbeCIeik 
received  the  money  as  Clerk,  and  that  he  and  the  plaintid 
at  the  time,  in  good  faith,  believed  that  he  had  authority  ^ 
receive  it  as  Clerk  and  hold  it  for  proper  purposes.  It  doe»| 
not  appear,  nor  is  it  suggested,  that  there  was  the  sligbtfiflt| 
bad  faith  on  the  part  of  the  Clerk  or  the  plaintiff.    hii^i\ 
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n  view  of  the  nature  of  the  fund,  the  Clerk  might  not, 
mreasonably,  have  thought  he  had  the  right,  and  that  it 
ffBS  his  duty  to  receive  the  money.  Well-informed  lawyers 
lave  insisted  before  us  that  he  had  such  authority. 

Thus,  the  Clerk  received  the  money  by  "  color  of  his  office,'^ 
n  the  sense  of  the  statute,  and  the  condition  of  the  bond 
raed  upon  expressly  embraces  money  so  received  by  the 
principal  in  it.  So  receiving  money  implies  that  it  is  not 
received  by  virtue  of  his  office,  or  according  to  law,  in  the 
case  and  in  the  way  allowed  and  required  by  law,  but  other- 
wise. To  receive  money  by  "color  of  his  office,"  in  the  sense 
of  the  statute,  certainly  embraces  the  case  where  the  Clerk 
received  it  in  good  faith,  and  might  reasonably  believe  he 
had  the  right  and  it  was  his  duty  to  receive  it  for  proper 
purposes.  We  need  not  decide  now  that  it  embraces  other 
cases,  because,  as  we  have  seen,  the  Clerk,  in  the  case  before 
us,  received  the  money  in  question,  believing,  not  unreason- 
ably, that  it  was  his  official  duty  to  receive  it.  That  such  is 
the  true  meaning  of  the  statute  is  the  more  apparent  from 
the  provision  therein,  that  the  official  bond  of  the  Clerk  shall 
embrace  moneys  received  by  him  under  an  order  or  decree 
of  the  Court,  although  such  order  or  decree  shall  be  void  for 
want  of  jurisdiction  of  the  Court  to  grant  the  same,  or  for 
other  irregularities.  The  purpose  is  to  embrace  within  the 
scope  of  the  bond  all  moneys  received  by  the  Clerk  as  such, 
in  good  faith,  for  a  supposed  lawful  purpose,  although  it  may 
tarn  out  that  it  was  improperly  received  and  without  legal 
sanction.     Broughton  v.  Hayrvood,  Phil.,  380. 

The  plaintiff  relator  can  maintain  this  action.  He  is 
entitled  to  have  the  money  in  controversy,  to  the  end  he 
may  pay  the  remaining  unpaid  debts  and  charges,  if  any,  of 

&e  estate  wherewith  he  is  charged,  and  any  surplus  to  the 

heirs  at  law  of  his  intestate,  or  such  persons  as  may,  through 

them,  be  entitled  to  the  same. 
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There  is  error.    The  judgment,  as  to  the  defendant's  51 
ties,  must  be  reversed,  and  judgment  entered  in  favor  of 
plaintiffs  in  accordance  with  the  stipulation  in  the 
agreed  and  submitted  to  the  Court  for  its  judgment 

Error. 


ARTEMUS  McNAIR  et  al  v.  J.  T.  POPE  et  al. 

Receive^'  —  Financial    Judgment  —  Agricultural    Lien  —  /nt**] 
vener — Disposition  of  Rents  in  hands  of  Receiver. 

Pending  an  action  to  enforce  a  parol  trust  in  certain  lands,  & 
determined  in  defendants*  favor,  a  receiver  was  appoio 
who  collected  the  rents  for  1886,  1887  and  1888.  On  Janoai?), 
1886,  preceding  such  appointment,  the  plaintiff,  then  in  poff^l 
81071  of  said  land,  claiming  it  as  his  oum,  executed  an 
cultural  lien  to  secure  advances  tn  be  made  during  that  yetf: 
Held— 

1.  That,  although  defendants  recovered  judgment  for  the  land,  vet, 

no  order  for  the  disposition  of  the  rents  had  been  made,  the  caoB 
was  still  for  that  purpose,  and  the  lienees  were  entitled  to  iofiff* 
vene  and  be  paid  out  of  the  rent  of  1886  for  advances  made  op 
to  the  appointment  of  the  receiver. 

2.  That,  as  the  lien  did  not  cover  the  products  of  1887  and  1888,  thi 

rents  for  these  years  should  be  paid  to  defendants. 

3.  The  circumstances  under  which  any  after   advances  were  msdfr 

should  be  reported  to  the  Court,  so  that  it  may  see  whether  tfae 
lienees  are  entitled  to  be  paid  for  them. 

This  was  an  appeal  from  the  rulings  of  his  Honor,  l^ipt 
J.,  at  Robeson  Superior  Court,  May  Term,  1888. 

The  object  of  this  action  was  to  enforce  an  alleged  parol 
trust,  and  the  issues  were  decided  adversely  to  the  plaintiffi; 
and  it  was  adjudged  that  the  defendants  were  the  own^ 
and  entitled  to  the  possession  of  the  land  in  controvem. 
McNair  v.  Pope,  100  N.  C,  404.     Pending  the  action  at 
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Spring  Term,  1886,  William  Stubbs  was  appointed  "receiver 
>f  the  rents  and  profits  and  issues  of  said  land,  with  the 
isual  power  vested  in  receivers  in  like  cases"  (McNair  v. 
Pope^  96  N.  C,  502),  and  the  said  receiver  entered  upon  the 
performance  of  his  duties.  On  January  1,  of  the  same 
^ear  (1886)  the  plaintiffs,  being  in  possession  of  the  land, 
executed  an  agricultural  lien  to  A.  &  VV.  Mc(iueen,  who 
oiade  advances  to  them  during  the  said  year. 
The  receiver  has  made  the  following  report : 
"The  undersigned  receiver,  who  has  heretofore  been 
appointed,  by  a  decree  in  this  cause,  to  take  charge  of  the 
lands  described  in  the  pleadings  in  this  cause,  would 
respectfully  report  that  he  has  received  and  disbursed  as 
follows,  on  account  of  the  rents  and  profits,  viz: 

1886. 

Nov.  16.   Collected  as  per  statement  filed $641  72 

Expended  in  collecting 141  86 

Balance $499  86 

1887. 
Nov.     1.  Rent  received 100  00 

1888. 
May  21.   Rent  note 175  00 

$774  86 
Paid  attorney 20  00 

$754  86 

"  Your  receiver  would,  therefore,  report  that  he  has  $589.86 
cash  on  hand  and  a  note  for  $175  as  a  rent  note,  and  he  has 
received  nothing  for  his  services,  and,  therefore,  prays  for 
directions  as  to  whom  to  turn  over  the  funds  on  hand,  for 
his  discharge,  and  for  an  allowance  for  his  services. 

"William  Stubbs." 
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The  following  judgment  was  rendered  : 

"This  cause,  coming  on  to  be  heard,  &c.,  it  is  considered 
adjudged  and  decreed  by  the  Court  that  the  said  A.  &  W, 
McQueen  be  allowed  to  come  in  and  make  themselves  partf 
defendants  in  this  cause,  and  this  cause  be  referred  to  tin 
Clerk  of  this  Court  to  ascertain  what  amount,  if  any,  wm 
advanced  by  the  said  A.  &  W.  McQueen  to  the  said  Ariemoi 
McNair  and  Jonathan  McNair  under  the  agricultural  liea 
executed  by  the  said  Artemus  and  Jonathan  McNair  to  ibt 
said  A  <fe  W.  McQueen,  January  1,  1886,  and  what  amounl^ 
if  any,  is  now  due  for  said  advancement. 

"The  defendant  A.  H.  McLeod  moved  for  judgmeot/bf 
the  possession  of  the  land  and  directing  the  receiver  t» 
pay  over  to  him  the  money  in  his  hands.  The  Gooit, 
adjudges  that  said  McLeod  recover  possession  of  the  lani 
in  accordance  with  the  certificate  of  Supreme  Court,  bul 
denies  the  motion  directing  the  payment  of  the  money 
in  the  hands  of  receiver  to  said  McLeod." 

Defendants  except,  and  ask  the  Court  to  find  the  facte 
upon  the  motion  in  the  cause,  and  to  find  the  facts  whether,, 
or  not,  at  the  time  of  the  execution  of  the  agricultural  lien, 
the  plaintiffs  were  the  tenants  of  A.  H.  McLeod  and  how 
much  they  owed  him  for  rents. 

From  the  judgment  of  the  Supreme  Court  affirming  ih* 
judgment  of  this  Court,  and  the  records  of  the  case,  the 
Court  declined  to  find  any  additional  facts  other  than  the 
affidavit  of  A.  McQueen,  which  is  filed  and  found  to  be 
true. 

The  defendants  except.  Appeal  to  the  Supreme  Court 
Notice  waived.  Appeal  bond  in  sum  of  $25  adjudged  suffi- 
cient. 

Mr,  F,  A.  McNeil,  and  Mr.  W.  F,  French,  for  the  plaintiffs- 
Mr,  William  Black,  for  defendants. 
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A.  J.  McKINNON  V.  JOHN  H.  MORRISON. 

Pleading  —  Counter-claim  —  Contracts  —  Torts  —  Warrwa^ 
Ismes — Judge's  Charge — Exception — Evidence— Negligent 
Verdict — Judgment  iri  Supreme  Court 


In  an  action  to  enforce  a  lien  given  to  secure  the  purchase  monej' 
on  a  horse,  the  lienor  set  up  a  counter-claim  for  damages— ia)i 
breach  of  warranty  ;  (6)  for  failure  to  insure  the  life  of  the 
as  agreed ,  which  plaintiff  moved  to  strike  out  in  this  Court :  He 

1.  While  in  &  proper  case  a  motion  to  strike  out  certain  partsof  apli 

ing  may  be  allowed  in  this  Court,  this  is  not  such  a  case. 

2.  A  counter-claim  for  damages  either  ex  delicto  or  ex  contractu  may  I 

pleaded  if  it  "  arises  out  of  the  transaction  set  forth  in  tbei 
plaint  as  the  foundation  of  the  plaintiff 's  claim."  The  Code,i 
sub.  sec.  1. 

3.  It  is  sufficient  if  an  issue  is  submitted  in  the  language  of  the  pi 

ing — if  it  is  desired  in  another  form  the  Court  should  be  asked! 
amend  the  pleadings  so  that  it  may  arise  in  the  form  desired- 

4.  It  is  "  well  settled  "  that  a  general  broadside  exception  to  the  Ji 

charge  on  the  ground,  either  (a)  that  it  incorrectly  states  a  rote < 
law,  or  (&)  that  it  is  an  expression  of  opinion  upon  the  facts,  orf 
to  an  omission  to  charge  upon  some  particular  aspect  of  the 
when  no  special  instruction  was  asked  for  in  writing,  will  not ^ 
entertained.  The  error  complained  of  must  be  specifically 
either  in  a  bill  of  exceptions,  or,  preferably,  on  a  motion  forai 
trial. 

5.  This  ruling  is  not  in  conflict  with  section  412,  sub-sec.  3  of  Thi^ 

which  only  provides  that  the  charge  need  not  be  excepted  to 
the  timCf'^  as  in  other  exceptions,  but  does  not  relieve  a  party 
specifically  assigning  error  on  the  appeal, 

6.  Only  so  much  of  the  charge  as  distinctly  bears  upon  the  spcci 

exception  need  be  sent  up  in  the  record. 

7.  The  refusal  or  failure  of  the  Judge  to  give  an  instruction 

prayed  in  writing,  and  in  apt  time,  is  "  deemed  excepted  tfK 

8.  Testimony  that  defendant  informed  plaintiff  that  the  horse  was  at 

is  competent  as  corroborative  of  defendant's  other  testimony  < 
plaintiff  was  to  keep  the  horse  insured. 
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J.  H.  Morrison,  the  defendant,  testified  :  "  I  saw  there  i« 
some  defect  about  the  horse's  eyes.  Plaintiff,  as  an  induce-, 
ment  to  the  trade,  agreed  that  he  would  be  responsible  (or 
any  failure  in  the  eye-sight,  and  pay  the  difference  in  valni 
by  reason  of  any  failure  of  the  eye-sight.  Plaintiff  also,« 
an  inducement  to  the  sale,  agreed  to  take  out  a  policy  of 
$90  on  the  life  of  the  horse.  I  took  the  horse  home  and 
worked  him.  In  about  ten  days  the  eyes  of  the  horse  became 
inflamed.  I  carried  him  back,  and  McKinnon  and  I  did 
not  agree  to  the  amount  to  be  deducted.  He  then  asked  me 
to  take  the  horse  back,  and  he  would  see  if  he  could  get  a 
horse  to  exchange  with  me,  but  we  could  never  agree. 

"  The  evening  before  the  horse  died  (six  weeks  after  the 
trade),  I  told  plaintiff  that  the  horse  was  sick,  and  that  we 
had  better  make  some  definite  arrangements.  (Objection  to 
this  testimony  by  plaintiff.) 

"  On  Monday  after  the  horse's  death,  I  learned  for  the  first 
time  that  the  policy  had  been  forfeited ;  horse's  eyes  dam- 
aged $100.  I  signed  the  application  for  the  insurance  on  the 
horse;  McRae  was  agent.  The  company  (insuran(»)  noti- 
fied me  before  the  horse  died  that  the  premium,  $1.30,  was 
due.  I  did  not  pay  the  premium,  nor  did  I  notify  the  plain- 
tiff. I  saw  McKinnon  several  times  after  I  received  the 
notice  from  the  company  that  the  premium  owed  wasdae, 
but  I  did  not  ask  him  to  pay  it,  nor  did  I  tell  him  that  I 
received  the  notice.  The  notice  you  have  is  not  the  one  served 
on  me.  I  don't  remember  saying  that  the  policy  would  befor* 
feited.  I  worked  the  horse;  drove  him  to  Maxton  several 
times.  McKinnon  was  to  pay  the  premiums.  (Objection  by 
plaintiff;  overruled ;  exception.)  I  was  to  have  nothing 
further  to  do  with  it  after  signing  the  application." 

Col.  McRae:  "Defendant  Morrison  made  the  application 
for  the  insurance  on  the  horse  at  the  instance  of  McKinnon; 
said  plaintiff  said  he  wanted  to  insure;  that  he  was  goingto 
sell  him  the  horse.     McKinnon  was  to  pay  the  premiom. 


1 
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McRae  told  Morrison  that  he  would  have  to  inenre  tb 
horse,  as  he  was  the  owner;  that  was  the  insurance  law.** 

Geo.  Norment:  "  I  knew  the  horse  well  before  McKiniwi 
sold  him ;  there  was  nothing  the  matter  with  his  eyes." 

The  pleadings  in  the  case  introduced  in  evidence. 

The  policy  introduced  in  evidence. 

The  plaintiff  insisted  that  there  should  be  an  issue,  *'Did 
plaintiff  agree  to  keep  the  horse  insured  ?"  Separate  frt»a 
the  issue,  "  Did  plaintiff  agree  to  insure  the  horse  for  twelve 
months?" 

The  plaintiff  asked  the  Court  to  instruct  the  jury  as  Id- 
lows : 

1.  The  defendant  having  admitted  that  he  had  notioe 
that  the  premium  was  due  before  it  was  due,  and  that  he: 
did  not  pay  the  same;  that  he  saw  the  plaintiff  several 
times  after  he  received  notice,  and  did  not  infonn  him  that 
he  must  pay  premium,  or  that  premium  was  due— that 
defendant  cannot  recover  for  insurance,  as  he  was  guilty  o( 
negligence. 

2.  That  if  plaintiff  has  been  negligent,  yet  if  defendant^ 
by  reasonable  care  and  prudence,  could  have  averted  the 
loss,  then  defendant  would  not  be  entitled  to  damages  for, 
or  on  account  of,  the  lapse  of  the  insurance  policy. 

3.  That  the  policy,  by  its  terms,  shows  that  Morrison  wis 
to  pay  the  premiums,  and  cannot  be  contradicted,  and 
defendant  is  bound  by  it. 

4.  That  if  plaintiff  could  not  have  told  from  the  policy 
when  premium  was  due,  then  he  would  not  be  liable. 

The  other  instructions  asked  by  the  plaintiff  were  given. 
In  lieu  of  these  four  instructions,  the  Court  charged  the  juij' 

"That,  if  they  were  satisfied  McKinnon  agreed  to  insure 
the  horse,  and  keep  him  insured  for  twelve  months,  that  then 
they  would  respond  to  the  fourth  issue,  Yes;  otherwise, Na 
That,  if  McKinnon  agreed,  at  the  time  of  the  trade,  and rt 
was  a  part  thereof,  that  he  (McKinnon)  wguld  take  out  and 
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3,  a  policy  of  insurance  on  the  life  of 
lien  and  there  agreed  between  him 
risoQ  was  to  have  no  further  eonnec- 
a,  but  that  McKinnon  was  to  attend 
1  that  McKinnon  was  then  and  there 
;  insurance  agent,  when  the  premium 
policy  afterwards  lapsed  by  McKin- 
premium,  then  the  amount  of  policy 
a  the  value  of  the  horse,  after  first 
tion  on  account  of  blindness,  to  the 
il  value  of  the  horse,  and  they  would 
ty  dollars." 

1  the  following  issues  to  the  jury,  in 
in  regard  to  damages  for  breach  of 
iight,  about  which  no  point  is  raised 

agree  to  insure  the  life  of  the  horse 
red  for  twelvemonths?  Answer:  Yes. 
the  defendant  sustained  by  reason  of 
;ment?    Answer:  Ninety  dollars. 
or  new  trial — 

aiit  the  issue.  "  Did  plaintiff  agree  to 
sconnected  with  the  issue,  "Did  he 
red  for  twelve  months?" 
I  instructions  asked  for. 
:e  as  given, 
improper  testimony. 
opinion. 

ngs  of  the  jury  are  inconsistent  and 
of  the  testimony, 
udgment,  and  appeal  by  plaintiff. 


T  plaintiff. 
defendant. 
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Clark,  J. — after  stating  the  facts :  The  plaintiflF  moved  ii 
this  Court  to  strike  out  "  that  part  of  the  answer  which  sets 
up  a  counter-claim  for  damages,  this  action  being  in  con- 
tract." In  a  proper  case,  such  motion  here  is  allowabli^ 
because  a  counter-claim  is  a  cross-action,  and,  if  the  Gouil 
below  did  not  have  jurisdiction,  advantage  can  be  taken  of 
that  defect  in  this  Court.  Tucker  v.  Baker ^  86  N.  C,  1;  Buf 
ant  V.  Fisher,  85  N.  C,  69. 

The  plaintiff's  motion  is  on  the  ground  that  damage^ 
being  for  a  tort,  cannot  be  pleaded  as  a  counter-claim  to  «ft 
action  on  a  contract.  But  damages  are  not  necessarily  for  a. 
tort.  There  are  damages  ex  delicto  and  damages  ez  cantraetufot 
breach  of  contract.  The  counter-claim  here  set  up  belong! 
to  the  latter  class.  Froslich  v.  Sovihem  Express  Co.,  67  N. C, I. 
Were  this  not  so,  still  it  is  properly  pleaded,  as  it  "arises oat 
of  the  transaction  set  forth  in  the  complaint  as  the  foundt^ 
tion  of  the  plaintiff 's  claim."  The  Code,  sec.  244,  sub-sec.  1; 
Bitting  v.  Thaxton,  72  N.  C,  541.  The  motion  to  strike  oot 
the  counter-claim  must  be  denied. 

The  first  exception  to  evidence,  that  defendant  informed 
plaintiff  that  the  horse  was  ailing,  is  without  good  ground 
Its  bearing  was  to  corroborate  defendant's  other  evidence,  that 
plaintiff  was  to  keep  the  horse  insured,  and  was  notioe  to 
him  of  the  necessity  of  keeping  the  premiums  paid  up. 

The  other  three  exceptions  to  evidence  were  properly  over- 
ruled. The  first  two  were  as  to  statements  by  witnesses  thai 
McKinnon's  agreement  was  to  pay  the  premium,  and  the 
last  was  to  an  admission  by  McKinnon  to  that  effect.  We 
fail  to  see  the  force  of  the  exceptions. 

The  issue  as  to  the  insurance  was  submitted  in  the  Ian* 
guage  of  the  pleadings,  and  was  proper,  unless  an  ameod* 
ment  had  been  asked  and  allowed  in  the  discretion  of  the 
Court. 

Nor  do  we  find  anything  in  the  case  which  tends  to  sus- 
tain the  exception  that  the  Court  expressed  an  opinion  upoa 
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alleged  by  plaintiff,  there  was  simply  no  breach  of  it  by 
and  defendant  could  not  recover  on  his  counter-claim. 

The  third  and  fourth  exceptions  were  properly  refused 
the  same  reason.    If  plaintiff's  version  of  contract  was 
rect,  then  these  instructions  could  have  no  applicatioD. 
(as  the  jury  found)  the  defendant's  statement  was  tbe 
one,  it  was  the  plaintiff's  own  fault  that  he  took  out  an  im 
rect  or  incomplete  policy.   The  policy  was  no  part  of  the 
tract,  but  was  an  act  done  in  pursuance  of  it     Its  con 
if  accepted  by  the  parties,  or  either  of  them,  was  compe> 
to  corroborate,  or  contradict,  the  evidence  as  to  what 
the  contract. 

The  objection  that  the  verdict  was  against  the  weight 
the  testimony,  was  for  the  consideration  of  the  Ck>urt  be 
and  its  decision  is  not  reviewable.     The  jury  found  that 
breach  of  warranty  as  to  the  eye-sight  was  $65,  and  by  fail 
to  insure  $90,  but  the  Court  instructed  the  jury  that 
claims  for  damages,  if  allowed,  could  not  exceed  $130, 
agreed  value  of  the  horse.    As  the  Court  gave  defend 
judgment  for  costs  only,  the  plaintiff  has  no  ground  to 
plain  that  he  was  damaged  by  any  apparent  inconsistency 
the  verdict. 

The  only  exception  remaining  to  be  passed  upon  is  " 
the  charge  as  given." 

A  general  exception  to  the  charge  without  assigning  e 
specifically  will  not  be  considered  in  this  Court.     The 
to  this  effect  are  numerous :  Lytle  v.  Lytle,  94  N.  C,  622^ 
Williams  v.  Johnstone^  94  N.  C,  633 ;  Fry  v.  Ourrie,  91  N. 
436 ;  Bo8t  v.  Boat,  87  N.  C,  481 ;  Pleasards  v.  JR.  R.,  95  N. 
195 ;  Stale  v.  Nipper,  95  N.  C,  653 ;  McDonald  v.  Oorsofi, 
N.C,497;  Warier  v.  i2o«66oro,  97  N.  C,  192 ;  Bogganv.Hc 

97  N.  C„  268 ;  Sellers  v.  Sellers,  98  N.  C,  13 ;  Caudle  v.  i 

98  N.  C,  411 ;  Leak  v.  ComngUm,  99  N.  C,  559  ;  Hammond 
Schiff,  100  N.  C,  161 ;  Dugger  v.  McKesson,  100  N.  C,  1 ; 
there  are  others. 
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412  of  The  Code,  requirea  that 
ad  other  matters  of  objection,  must 
'  if  not,  they  are  waived,  SUtte  v. 
Shiddi  V.  WhUaker,  82  N.  C.  516; 
78. 

I  section,  modiBes  that  rule  as  to 
It  haa  been  construed  explicitly 
r  cases  ntpra.  Instead  of  requiring 
arge  shall  be  noted  "ai  the  time,"  it 
is  deemed  excepted  to.  This  avoids 
jf  counsel  interrupting  the  retire- 
naking  exceptions  in  their  hear- 
ilying,  as  it  were,  to  the  instructions 
n  by  the  Court.  At  the  same  lime, 
side  the  right  to  have  exceptions  to 
it  shall  become  necessary.  It  is, 
f  counsel  to  make  out  specifically 
in  the  charge  when  making  up  the 
is  the  rule  observed  in  this  Court 
there  is  error  in  the  chaise  given. 
;e  would  be  to  assign  such  errors 
trial.  It  would  be  but  fair  to  the 
1  as  to  the  other  side,  to  do  this, 
rrors  in  the  charge  were  called  to 
-esiding  Judge,  he  would  himself 
save  parties  the  expense  and  delay 
lO  error  is  au  omission  to  charge  as 
t  of  the  case,  it  cannot  be  assigned 
subject  of  review,  unless  an  instruc- 
!alled  to  the  attention  of  the  Court. 
,  528;  which  case  cites  Simp807i  v. 
i  V.  Morria,  4  D.  &  B.,  429 ;  State  v. 
y  V.  Stephenmi,  12  Ired.,  34;  HiU  v. 

also,  to  same  effect  are  the  later 
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cases,  Davis  v.  Council^  92  N.  C,  725 ;  Br  anion  v.  (f 
93  N.  C,  99;  Fry  v.  Ourrie,  91  N.  C,  436;  State  v,  D 
98  N.  C,  712;  Terry  v.  RaUroad,  91  N.  C,  236;  Mom 

» 

Parker,  91  N.  C,  275.     If  the  prayer  for  instruction  is 
in  writing,  and  in  apt  time,  its  refusal,  or  a  failure  to  ch: 
it,  is  deemed  excepted  to. 

The  statute  {The   Code,   §957)  requiring   the  Sup 
Court  to  render  such  judgment,  as  shall  appear  to  be  p 
from  an  inspection  of  the  whole  record,  has  reference  only 
the  essential  parts  of  the  record,  such  as  the  pleadings, 
diet,  and  judgment,  in  which,  if  there  be  error,  the  0 
will  correct  it,  though  it  be  not  assigned.     Thornton  v. 
100  N.  C,  38. 

We  have  taken  the  trouble  to  cite  several  of  the  reite 
decisions  of  the  Court,  that  it  may  be  seen  that  the  lair 
"  well  settled  "  in  this  respect. 

When  specific  assignment  of  error  to  the  charge  is  m 
it  is  only  necessary  to  state,  in  the  case  on  appeal,  the 
of  the  charge  excepted  to,  and  so  much  more  as  may 
necessary  to  its  proper  understanding.    When  there  is 
error  assigned  to  the  charge,  or  (which  is  the  same  thii 
an  unpointed  broadside  challenge  to  the  "  charge  as  given,' 
it  is  not  usually  necessary  that  the  record  be  cumbered 
any  part  of  the  charge. 

We  find   no  error,   and   the  judgment  below  must 

aflSrmed. 

AflSrmeA 


* 
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NGTON  &  WELDON  RAILROAD  CO. 

Live   Stock  —  Prayer  for    Relief — 
Charge. 

(d  to  show   the  same  judgment  on   the 

lia  caae  is  not  whether  proper  effort  waa 
was  discofered  upon  the  (rack,  but 
le  of  proper  outlook,  it  coold  have  been 
ve  prevented  the  killing. 
mtaiDB  the.  Bubstance  of  the  prajrer  for 
junt  ground  for  complaint  that  the  exact 

;ht  within  six  months  of  the  killing,  the 
ption  of  negligence,  and  the  burden  of 
le  plaintiff. 
at  specifying  error,  will  noi  be  considered 


jfore  Bynum,  J.,  at  August  Term, 
■  Court. 

ages  for  the  killing  of  hia  mare  by 
in  running  its  cars  and  engine, 
on  the  evidence  that  the  plaintiff's 
railroad  embankment  in  the  day- 
passenger  train  and  killed.  The 
d  to  show  that  the  mare,  by  proper 
I  seen  by  the  engineer  a  distance 
railroad  being  very  straight  at  that 
gh  a  level  country.  One  of  plain- 
lat  he  saw  the  mare  on  the  embank- 
<  side  of  the  track,  when  the  train 
the  embankment  was  one  hundred 
feet  high  and  very  steep,  and  that 
«  till  the  engine  was  within  fifty 


366 


IN  THE  SUPREME  COUBT. 


Carlton  v,  Bailboad. 


yards  of  the  mare;  that  she  jumped  and  was  almost  ii 
diately  struck  by  the  train,  and  that  no  effort  was  madel 
stop  the  train  or  slacken  its  speed. 

The  testimony  of  the  defendant  went  to  show  that 
mare  came  up  the  embankment  twenty  yards  ahead  of 
engine,  and  too  late  to  stop  the  train,  which  could  not 
been  stopped,  at  the  rate  it  was  going,  under  three  hun< 
and  fifty  yards. 

There  were  no  exceptions  to  tlie  evidence. 

The  instructions  asked  by  the  defendant  were  given  by 
Court,  except  the  following : 

1.  It  is  not  required  of  an  engineer,  in  running  trains, 
stop  his  train  when  persons  are  on  the  ground  near  the 
nor  is  there  greater  deference  due  to  live  stock  ihan  to  hui 
beings. 

2.  If  the  defendant  used  every  effort  to  stop  the  train 
avoid  the  accident,  after  the  mare  was  discovered,  then  th< 
was  no  negligence,  and  the  plaintiff  cannot  recover. 

3  If  an  engineer  in  charge  of  a  locomotive  drawing 
train  discovers  cattle,  either  upon  the  track  or  approacbii 
the  same  as  if  they  were  coming  upon  the  track,  blows 
whistle,  reverses  his  engine  and  does  all  in  his  power  to 
and  fails  to  do  so,  he  is  not  negligent,  and  tlie  plaintiff 
not  recover. 

The  Court,  in  lieu  thereof,  instructed  the  jury : 
"  It  was  the  duty  of  the  defendant  to  keep  a  lookout 
stock  on  the  track  in  daylight,  and,  when  discovered,  to 
all  the  means  it  could,  consistent  with  the  safety  of  the 
sengers  and  the  operators  on  the  train,  to  avoid  injuring 
killing  them ;  that  the  main  questions  for  the  jury  in 
case  were — 

■"1.  Was  the  horse  on  the  track  of  the  defendant  oomj 
sufficiently  long,  after  she  could,  by  the  exercise  of  an  oi 
nariiy  diligent  outlook,  be  seen  by  defendant,  or  its  employt 
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»ve  been  discovered,  for  the  train  to 
kened,  or,  if  necessary  to  prevent  the 

ins  that  could,  with  safety  to  the  pas- 
lave  been  used,  used  by  the  defend- 
Id,  by  an  ordinarily  diligent  outlook, 

0  prevent  the  killing? 

to  the  time  the  horse  was  discovered 
engineer  or  other  employees  of  the 

not  when  it  was  actually  seen,  but 
f  ordinary  care  and  diligence  in  look- 
been  seen,  and  this  is  a  question  of 
i  from  the  evidence,  and  the  burden 

show,  to  their  satisfaction,  by  a  pre- 
imony,  that  the  outlook  was  not  such 
,  under  the  instructions  above  given, 
X  of  the  negligence  of  the  defendant, 

rily  careful  outlook,  the  horse  could 

1  time  to  have  allowed  the  train  to  be 
;he  horse,  and  it  was  not  so  stopped,  it 
nd  the  plaintiff  would  be  entitled  to 
me,  and  your  verdict  should  be  Yes, 
1  the  evidence,  that  the  horse  was  on 
nent. 

rom  the  evidence  that  the  horse  came 
)ankment  of  the  defendant  company 
d  ears  for  the  engineer,  by  the  use  of 
his  control,  and  which  he  could  use 
isengers  and  employees,  to  stop  the 
lie  horse,  they  will  answer  the  first 

i  for  plaintiff,  and  from  judgment 
appealed. 
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The  defeudant  assigned  error  ia  refusing  to  gii 
instructions  requested,  and  in  those  given. 

Mr.  W.  R.  Allen,  for  the  plaintiff. 

Mr.  A.  W.  Haywood,  for  the  defendant. 

Clark,  J. — after  stating  the  case:  The  first  prs; 
instruction  asked,  and  refused,  is  based  upon  the  idt 
live  stock  on  the  approach  of  the  locomotive  will 
the  same  judgment  and  discretion  as  human  beings 
the  same  circumstances.  "It  was  reasonably  certai 
the  horse  would  be  frightened,"  said  the  late  Chief  Jus 
Snowleii  V.  R.  M.,  95  N.  C,  93,  "  when  he  saw  whi 
rapidly,  in  appearance,  coming  upon  him,  and  wou 
remain  quiet  when  it  passed  in  three  feet  of  him.  He 
be  quite  as  apt,  as  he  did  in  fact,  after  rushing  a  short  d 
along  the  ditch,  to  leap  upon  the  road  as  upon  the  o| 
bank.  This  possible,  if  not  probable,  action  would  e 
itself  to  any  careful  and  considerate  person,  and  the 
sity  of  being  on  the  lookout  and  taking  proper  preea 
such  as  slowing  the  locomotive,  to  guard  (gainst  mish 
danger."  But  plaintiff's  proposition  is  too  unreasoni 
need  citation  or  discussion.  The  charge  as  given,  in 
the  first  prayer,  is  correct. 

The  second  prayer  for  instruction  was  substantially 
with  the  proper  modification  that  the  test  was  not  w 
proper  effort  was  used  "  after  the  mare  was  discoverei 
"  after,  by  the  exercise  of  a  proper  outlook,  she  couU 
been  discovered."     misov  v.  R.  R.  90  N.  C,  69. 

The  third  prayer  was  substantially  given.  Thee 
ant  has  no  ground  to  complain  because  the  exact  lai 
of  his  prayer  is  not  given,  if  it  is  in  substance  given. 
V.  McNeill.  92  N.  C„  812;  ConweU  v.  Mann,  100  N.  C 
Indeed  thaciiarge  as  given  is  open  to  the  exception 
is  too   favorable   for  the  defendant,  in  that  the  jurj 
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urdeii  was  on  the  plaintiff  to  show  that 
in  consequence  of  the  negligence  of  the 
ion  having  been  brought  witliin  six 
se  of  action  accrued,  the  statute  raised  a 
gence  on  the  part  of  the  defendant,  and 
)  rebut  such  presumption.  The  Code, 
;,  R.,  75  N.  C,  54;   WiUm  v.  R.  M.,  90 

n  the  refusal  of  instructions,  nor  is  there 
'  wliich  Ihe  defendant  can  complain.    It 

to  say  that  a  general  exception  to  a 
ifithout  specifying  error,  will  not  be  con- 
rt.  This  has  been  repeatedly  held  by 
Dus  decisions,  and  has  been  re-affirmed 
m,  100  N.  C,  I ;  Hammon  v.  Scfiiff,  100 
m  V.  Morrinon,  at  this  term. 

Affirmed. 


tnd  wife  V.  WILLIAM  SNEEDEN  et  al. 

is —  Pleading —  Tresp  nss — Posnession. 

Item  of  pleading  a,  demand  for  epeciflc  relief  is 

ig  the  duty  of  the  Court  to  grant  such  relief  a» 

facts,  proved  or  admitted,  may  demand. 

;tion  is  defectively  stated  in  the  complaint,  it 

le  facta  alleged  in  the  answer. 

elief  is  not  now  essential  ;  the  Court  will  render 

I  the  facta,   proved  or  admitted,  demand,  not  4 

the  pleadings,  notwithstanding  the  party  may 

1  his  remedy. 

pasd  upon  land  the  plaintiff,  not  in  actual  pos- 

e  title  to  the  premises  when,  no  adverse  posses- 

the  title  draws  to  it  the  constructive  possession, 

le  will  support  an  action  for  forcible  tresp&ss — 

iirden  is  on  plaintlR  to  show  actual  possession. 


:  TERM,  1889. 


ever  been  disturbed  until  the 
ity  arrested  the  defendants  and 

claims  title  through  various 
itepbea  Sneeden.  Defendant 
jneeden  and  denied  plaintiffs' 

id  was  conveyed  to  John  A. 
Sneeden,  and  that,  in  1859,  it 
are  by  E.  D.  Hall.  Sheriff,  by 
lat  he  took  possession  and  held 
plaintiffs  and  their  agents  and 
bsolute  and  undisputed  posses- 

I  allegation,  and  say  that  San- 
,  or  even  owned,  or  treated  the 
leny  that  Stephen  Sneeden  ever 
1  or  ownership.  They  say  that 
ig  and  possessing  said  property, 
Jed  to  his  heirs  at  law,  who  are 
lat  plaintiffs,  or  any  one  for  them, 
1  of  the  land,  until  they  (defend- 
y  Sheriff  in  this  action.  They 
I,  and  allege  themselves  to  have 
They  deny,  also,  any  slander  of 
s  acts  respecting  the  lands. 
;ed: 

as  been  much  public  discussion 
ilroad  being  built  to  the  island 
,  and  as  to  the  increased  value 
;e  of  such  improvements,  and 
prices  for  their  land,  and  about 
lad  almost  closed  a  contract  for 
ind  and  beach,  when,  to  their 
cuniary  loss,  they  ascertained 
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and  now  allege,  that  defendants,  with  strong  hand,  < 
ttpoii  their  premises,  the  island  aforesaid,  and  circulated  tl 
far  and  near,  that  they  would  shoot  any  person 
attempted  to  euter  the  premises,  save  by  their  licens 
exhibited  their  shot-guns  and  other  evidences  of  m 
ous  purposes,  and  proceeded  to  tred  a  building  on  llu 
placing  it  on  a  prominent  poznt  where  it  can  be  seen,  and  i 
by  a  large -number  of  people,  and  the  title  of  plaintif 
been  therehy  grossly  slandered,  and  they  greatly  dam 

To  which  defendant  answered  : 

"  10.  The  defendanta,  answering  the  tenth  article 
complaint,  admit  that  there  has  been  considerable 
discussion  as  to  the  probability  of  a  railroad  being  b 
the  island  and  beach  above  mentioned,  but  they  de: 
other  allegations  of  this  article  of  the  complaint,  and 
as  follows:  That,  in  the  midst  of  this  discussion 
learned,  for  the  first  time,  that  the  plaintiff  Geoi^ 
set  up  some  claim,  or  pretence  of  claim,  to  the  saiil 
mocks,  and  thereupon  they  consulted  counsel,  and, 
under  his  advice,  they  proceeded  to  erect  a  small  buitdin 
the  property,  the  said  Hammoelcs,  aiid  to  occupy  the 
without  the  least  violence,  or  offer  of  violence,  lo  an 
son,  and  without  threats  to  any  person,  and  cmUin 
occupy  the  same,  quietly  and  peaceably,  permitting  an 
who  wished  to  do  so  to  come  upon  the  island,  among 
plaintiffs'  attorney,  A.  0.  Ricaud,  until  unlawfully  ' 
by  the  Sheriff  as  aforesaid,  under  an  arrest  and  bail  pi 
ing  in  this  cause." 

The  issues  and  responses  to  each  were  as  follows: 

1.  Was  the  plaintiff;  J.  0.  Harris,  the  owner  of  the 
ises  under  a  good  and  sufficient  title?     Yes. 

2.  Was  the  plaintiff  in  possession  of  the  premises 
time  of  the  alleged  trespass  and  speaking  of  ll'* 
charged  as  slander  of  title  ?     Yes, 
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Did  the  defendant  forcibly  enter  upon  the  possessions  of 

laintiff?     No. 

Were  the  words  spoken  by  the  defendant  false  and 

:ious  ?     No. 

Was  the  entry  naade  by  defendant  wantonly  ?     No. 

Has  defendant  slandered  the  title  of  plaintiff?     No. 

What   damage    has   plaintiff  sustained  by  the  words 

icts  of  defendant?     None. 

"ore  the  Court  settled    the  issues  defendants'  counsel 

d  to  the  ('ourt  that  this  was  an  action  for  slander  and 

■espass,  while  plaintiffs  contended  that  it  was  both  tres- 

juare  daiisum  fregil  and  slander. 

irt  charged  jury  that  they  wnuld  find  third  issue  in 

egative  unless  they  were  satisfied   plaintiffs  had   the 

iio  pedis  or  actual  occupation  at  the  time  of  defendant's 

ng  on  the  premises;  that  if  they  found  that  plaintiffs 

had  auch  possession  as  the  title  draws,  they   would 

his  issue  in  the  negative. 

3  plaintiffs  moved  on  the  verdict  for  judgment   for 

lal    damages   and  for  costs.     This  the  Court  refused 

ave  judgment  as  follows: 

i  jury  having  found  the  live  last  issues  in  favor  of  the 

jants  as  herein  appears: 

3  now  adjudged  that  this  plaintiff  take  nothing  by  his 

ind  that  the  defendant  be  allowed  to  go  without  day 

Bcover  his  costs  of  the  plaintiff. 

er  verdict  plaintiff  moved  to  amend  tlie  complaint  by 

ing  the  following  additional  clause  : 

hat  the  defendants  unlawfully  entered  upon  the  said 

sea  without  leave  of  the  plaintiffs,  and  took  possession 

e   aaine,    breaking   the   close   of    the   plaintiffs,    and 

jy  committing  a  trespass  upon  the  same  to  the  great 

ge  of  plaintiffs." 

s  amendment  the  Court  refused  to  ftllow. 


ge  that  the  defendants  had 
juished  from  a  forcible,  tres- 
anguage  of  the  complaint  is 
ants  have  answered  in  such  a 
:hat  their  entry  was  unlawful 
tie,  though  they  admit  actual 
are  entitled  to  the  judgment 
65  N.  C,  430 ;  Knowles  v.  Rail- 
I  V.  Fi..ck,  93  N.  C,  205. 
i  N.  C,  17,  Justice  Ruffin, 
not  failed  to  observe  that  the 
tains  but  a  single  prayer  for 
I  of  their  contract.  But  we 
^de  system,  the  demand  for 
ial,  and  that  it  is  the  case  made 
ed,  and  not  lite  prayer  of  the 
easure  of  relief  to  be  admin- 
ng  that  the  relief  given  must 
eadings  and  proofs.  In  other 
he  old  equity  practice,  when 
I  prayer,  except  that  now  no 
!  but  tfl  d.way»  implied."  In 
28,  the  present  Chief  Justice, 
Indeed,  in  the  absence  of  any 
r,  the  Court  will  grant  such 
;  entitled  to  have'  consistent 

have  alleged  in  paragraph  ten 
entry  and  trespass,  which  is 
ler  to  make  this  appear  dis- 
;8is,  or  omit,  all  surplusage  in 
[raphs  numbered  ten  of  com- 
:hat  the  addition  of  the  Ian- 
qualifies  the  declaration  for 
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simple  trespass  included  in  the  complaint,  and  that 
ants  deny  that  they  have  trespassed  with  or  withou 

The  plaintiffs  complain  "that  defendants  entere 
their  premises,  the  island  aforesaid,  *  *  •  and  \m 
to  erect  a  huilding  on  the  land."  The  defendants 
"that,  in  the  raidst  of  this  discussion,  they  learned, 
first  time,  that  the  plaintiff  George  Harris  set  up  somi 
or  pretence  of  claim,  to  said  Hammocks,  and  thereup" 
consulted  counsel,  and,  acting  under  kis  advice,  Oiey  pi 
to  ered  a  sinall  building  vpon  their  properly,  the  said 
mocks,  and  to  occupy  the  same,  *  *  *  and  contii 
occupy  the  same  *  •  *  until  unlawftUly  ejected 
Sheriff,  as  aforesaid,  vnder  an  an-est  and  bail  proceeding 
cause."  By  the  admission  thus  made,  it  not  oniy  i 
that  the  plaintiffs  have  alleged  a  simple  trespass,  I 
defendants  interpreted  the  paragraph  (10)  of  the  cot 
to  charge  them  with  an  unlawful  entry  upon  land 
constructive  possession  of  plaintiffs.  Hence,  defeiida 
not,  in  their  answer,  conteut  themselves  with  denyii 
plaintiffs  had  the  actual  possession,  but  confessed  ihi 
without  force,  and  justified  it  under  title  in  the  del 
Sneeden.  True,  they  deny  that  the  entry  was  accom 
by  any  force,  threats  or  demonstration  of  force,  and, 
had  simply  added  an  averment  that  the  plaintiffs  v 
in  the  actual  possession,  it  would  have  demonstral 
fact  that  they  understood  the  declaration  of  the  c 
action  to  be  In  the  nature  of  forcible  trespass.  But 
the  defendants,  after  having  denied  the  title  of  the  pi 
and  controverted  their  rights  under  particular  convt 
in  previous  paragraphs  of  their  answer,  averred  in  par 
ten  that  they  entered,  peaceably,  in  pursuance  of  the 
of  counsel  to  assert  their  own  title,  and  erected  aui  «r 
house  on  thtland,  they  acknowledged  the  entry  andatii 
to  avoid  the  claim  of  constructive  possession  by  sell 
title  in   themselves,  which,  they   were  advised,  was 
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ler  would,  therefore,  apply,  even  if  it  is 
hat  the  plaintiffs  meant  to  charge  a  sim- 
iles  V.  Railroad  Co.,  mpra;  Garrett  v.  'iVot- 
V.  Finch,  supra. 

s,  the  plaintiffs,  where  not  in  actual  pos- 
a  good  title  to  the  premises  in  dispute, 
fhen  shown,  will  draw  to  it  the  possession, 
■se  possession.  London  v.  Bear,  84  N.  C, 
Moore,  1  Jones,  16;  Oahoon  v.  Simmons, 
e  other  hand,  possession  alone  will  sup- 
'Ssession  must  be  shown  to  maintain  an 
trespass.  Patter.ion  v.  Bodeii hammer,  11 
tiffs,  if  thej-  had  intended  to  declare  for 
uld  have  been  conient  to  claim  that  they 
possession  of  the  land  when  the  alleged 
th  force  and  threats,  t^c,  but,  in  setting 
title,  they  evinced  a  purpose,  evidently 
iefendants,  to  prove  and  rely  on  construc- 
lot  show  actual,  possession, 
tiffs  did  not  understand  what  was  the 
to  which  the  facts  alleged,  if  proven, 
1  until  after  verdict,  it  does  not  impair 
judgment  as  the  facts  found  and  admitted 
Court  ill  rendering.  lu  Patrick  v.  R.  R. 
,  the  late  Chief  Justice  Smith,  for  the 
he  holding  of  the  Court  below;  "These 

be  a  very  strict  enforcement  of  the 
added  principles  of  pleading,  and  to 
tion  made  in  Jones  v.  Mial,  82  N.  C,  '252, 
)porting  cases,   which   declare  a  plaintiff 

as  the  fads  slated  in  tlie  e-om.plaiiii-  will 
,y  misconceive  the  way  in  wliich  ii  is  lo  be 
e  V.  Noirell,  !)4  N.  C,  2(i5,  this  Court  held 
r  where  a  plaintiff  stated  more  than  one 
ne  paragraph,  and  that,  if  the  allegations 
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gahi^  Mistake  or  Inadvertence. 

ixtj  to  a  pending  action  is  bound  to 
ders.  &c.,  made  therein  during  t«nn- 

edings,  &c.,  as  for  an  injunction,  ie 
to  be  heard  out  of  term;  but,  in  such 
voluntariiy  appears,  in  person  or  by 
y  deemed  to  have  waived  notice, 
ed.  by  inadvertence  or  mistake,  from 
otioDH.  &c.,  the  Court  mav,  in  it«  die- 
nity  to  be  heard. 

Restraining  Order,  granted  by 
,  of  McDowEiJ.  Superior  Court, 
f  the  Courl,  the  plaintiff  filed 
dant  filed  her  answer  thereto, 
entered.  At  the  next  succeed- 
e  action,  the  plaintiff,  in  open 
kemed  pertinent  and  sufficient, 
the  counsel  of  the  defendant 
)tion. 
rial  part  of  the  case  settled  on 

voluntarily  entered  an  appear- 
sting  the  motion  for  «n  order 
til  the  hearing.  The  facts  set 
mitted  to  be  true  by  defendant's 
1  this  admission,  and  after  full 
anted. 

signed,  granting  the  injunction, 
ve  notice  that  they  would  pray 
and  that  the  order  was  issued 
t  notice.    The  Court,  with  the 
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ourt  might  grant  it.  It  is  in  case  of 
lags  in  an  action  out  of  term-time  that 

I  adverse  party  must  generally  be  given, 
the  opposing  party  should  appear,  by 

3sel,  he  would,  ordinarily,  have  been 
n  actual  notice  and  to  have  waived  for- 
V  intends  to  afford  all  parties  to  actions 
.  opportunity  to  be  heard  ip  all  proper 
occasions,  whether  they  be  plaintiffs  or 

II  not  encourage  obstinacy  or  a  disposi- 
merely  vexatious  in  and  about  the  liti- 

in  the  order  appealed  from. 

Affirmed. 


ct — Issues — Statute  Frauds. 

the  sale  of  land  is  not  void,  but  voidable  at  the 
-ty  charged  therewith. 

Jourt  to  submit  to  the  jury  every  material  issue 
lings  nnlefs  waived  by  the  parties. 

ACTION,  tried  before  Philips,  J.,  at  the 

iuRKE  Suprerior  Court,  for  the  recovery 

)ject  land  to  the  payment  thereof.     The 

}  action  is  founded  are  set  out|in  Oordon 

3.  532,  in  which  the  former  appeal  in 

sred. 

the  following  issues : 
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:he  mortgage  to  the  plaintiSs, 
ict  of  purchase  of  the  land,  and 
pay  for  it  and  lake  the  title,  and 
roduced  on  the  trial  tending  to 
illett  might  thus  abandon  his 
fer  it  to  another.  We  can  see 
it  The  contract  to  convey  was 
tie  lo  the  land,  and  might  be 
itioD  just  mentioned  was  true, 
ling  by  his  deed  of  mortgage  to 
,d  nothing  to  convey — not  even 
n  their  reply,  expressly  deny  the 
St  mentioned  and  thus  a  mate- 
by  the  pleadings.  The  defend- 
I  of  this  issue,  nor  did  the  Court 
■  did  the  defendant  Rufus  Avery 
t  trial  in  the  Court  helow.  On 
videnee  tending  to  prove  such 
\  favor  of  the  unwritten  contract 
stion,  first  made  between  M.  C. 
illett,  and  asked  the  Court  to 
!  in  that  respect,  plainly  raised 
art,  however,  refused  to  submit 
receive  the  evidence, 
s  notappear.  It  seems,  judging 
'  the  appellee's  counsel,  that  it 
that  Collett  could  not  abandon 
rchase  of  the  land,  or  assign  it  to 
|f,  otherwise  than  by  a  writing. 
:ly  decided  otherwise,  and  it  was 
to  observe  the  law  as  applied 
lat  such  refusal  was  occasioned 
•ed  on   the  trial   but  does  not 

mentioned  was  not  void  neces- 
I  at  the  instance  of  the  party  to 


be  charged  thert 
ten  ussigmneiit 
lutely  void,  but 
multijilicity  of  c 

If  the  unwritt 
and  he  paid  the  ; 
did,  it  ma}'  be  tl 
cieiitly  put  in  ■ 
fully  in  Gordw\ 
But  we  are  not  i 
that  respect. 

There  was  evi 
that  the  defenda 
money  of  the  I 
prove  that  Rufi 
to  pay  the  purcl 
latter  to  pay  tha 
the  land  made  ti 
was  confused  ai 
render  unnecess 
the  pleadings,  w 
evidence — it  mi 
demanded  that  i 
be  that  the  lattt 
rejected,  and  fin' 
Precisely  what  t 
not  appear.  It 
ofl'ered  evidence 
as  suggested,  am 
be  taken  that  ev 
seems  that  the  C 
ajiplicable  to  an; 
submitted. 

TJiere  is  erro 
trial,  and  we  so 
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J.  L.  WHETSTINE  v.  J.  F.  WILSON,  Adm'r  of  S.  C.  WILSON. 

pccial  Contrcvt — Statute  of  LimitatiouH — Quantam   Meruit — 
Faru'dy  RtlatidnshiifS —  Consideration. 


,  Work  aiiii  lalxir  done  and  damage  and  inconvenience  suffered  for  a 
father  by  a  son-in-law  and  daughter,  his  wife,  is  a  sufficient  con- 
sideration to  supiH)rt  an  action  upon  a  qiutntiim  meruit. 

.  If  there  was  a  special  contract  to  pay  them  in  land  for  their  services, 
upon  failure  so  to  do  they  are  still  entitled  to  be  paid  what  their 
services  are  worth.  The  law  implies  a  promise  to  pay  when  one 
fails  to  perform  his  part  of  a  special  contract. 

►  Where  husband  and  wife  brought  action  for  services  rendered  the 
father,  and  the  latter  were  non-suited,  and  then  the  husband,  within 
twelve  raonthy,  brought  another  action  alone  :  Held,  he  was  not 
bound  by  the  statute  of  limitations. 

This  action  was  brought  in  the  Court  of  a  Justice  of  the 
i^eace  to  recover  the  value  of  work  done  by  the  plaintiff  for 
he  inteatat^r-  of  the  defendant  in  his  lifetime,  *'  by  hauling 
tnd  chopping  wood  and  making  fires  and  waiting  on  8.  C. 
\'iIson  (tiie  intestate),  in  liis  last  sickness,  and  for  feeding 
lis  stock,  for  the  space  of  three  years  preceding  his  death,  to 
he  amount  of  three  hundred  doHars."  The  defendant 
lenied  such  indebtedness,  pleaded  the  statute  of  limitations 
md  counter-claim.  The  plaintiff  recovered,  and  the  defend 
int  appealed  to  the  Superior  Court. 

Tlie  followiug  is  so  much  of  the  case  settled  on  appeal  as 
need  be  reported : 

•*It  was  admitted  that  the  plaintiff  was  a  son-in-law  of 
Kiid  S.  C.  Wilson;  that  said  S.  C.  Wilson  died  in  June,  1885, 
^ving  eight  childn  n,  of  whom  the  wife  of  the  plaintiff  was 
[)ne;  that  J.  F.  Wilson  was  appointed  his  administrator  on 
the  26th  day  "f  August,  1887,  and  that  soon  after  his  appoint- 
ment a  suit  was  brought  by  the  plaintiff  and  his  wife  E.  A, 
Whetstine,  for  services  rendered  by  tlie  plaintiff  and  plain- 
104—25 
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on  the  plaiatifT  submitted  to  a 
ealed." 


ting  the  facta:  The  complaint 
as  13  allowed  in  the  Court  of 

this  action  began.  The  cause 
ounded  upon  a  special  contract, 
for  work  done  for  the  intestate 
Be  and  at  hia  instance, 
upport  of  the  plaintiff's  cause  of 
must  be  for  the  present  purpose, 
vean  unwritten  special  contract 
do  labor.for  the  intestate  of  the 
tion  tliereof,  on  the  part  of  the 
ftintiff  the  land  mentioned.  It 
;ior  by  reasonable  implication, 
part,  that  "  if  they  (the  plain- 
i  to  his  place  io  Burke  County, 
B  care  of  him,  he  (the  plaintiff") 
:c  When  should  he  have  it? 
f  the  husband  and  wife?  It  is 
tate  intended  to  part  with  the 
'  had  taken  "care  of  him,"  or 
cted,  that  he  would  do  so;  such 
itiun.  He  was  an  old  man — 
wanted — needed  some  one — his 
te  care  of  him,  and  indeSnitely, 
if  the  contract  are  general  and 
lication  of  it  was,  that  if  the 
"take  care  of"  the  intestate,  as 
e  a  will  and  therein  devise  the 

He  did  not  make  a  will ;  he 
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cts  or  agreements  made  between 
gagor  and  mortgagee,  after  that 
tablisbed, and  wbicb  are  intended 

lion  that  the  contract  may  be  dis- 
.here  must,  however,  be  something 

agreement  of  the  parties.  "It  is 
duct  constituting  such  abandou- 
lequivocal  and  inconsistent  with 
\Mmglon,isupra  This  requirement 
case,  as  there  is  testimony  tending 
lad  been  in  the  possession  of  the 
f  years  as  a  tenant  of  the  vendor 
There  is,  also,  testimony  of  other 
continuance  of  the  contract 

exceptions  to  the  charge  of  his 
t  he  seems  to  have  submitted  the 
h  fairness  to  the  defendant.  The 
)  have  been  made  upon  the  issue 
lich  we  have  discussed,  and  this 
ly  found  for  the  plaintiffs,  it  is 
id,  to  examine-  the  other  exception, 
AfBrmed. 
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ting  the  facts:  His  Honor  was 
at  the  account  was  merged  iu  the 
mes  V.  Johnsf-n,  3  Watts  &  Sergt., 
it  by  mergtir  takes  place  between 
le  lower  being  lost  in  the  higher, 
t  is  dependent  on  no  particular 
xpression  of  intention  would  con- 
its  distinct  securities  of  different 
Tor  no  agreement  would  prevent 
;  in  a  judgment  on  it,  or  passing 
r  Would  an  agreement,  however 
:jry  note  from  merging  in  a  bond 
y  the  same  debtor,  for,  to  allow  a 
3  of  different  degrees,  and  recov- 
of  inconsistent  remedies  would 
distinctions  and  lead  to  embar- 
m  of  actions,"  Ac.  This  high 
I  ruling  of  his  Honor, 
merger,  the  takiitg  of  the  bund, 
mplies  an  agreement  to  suspend 
t  for  that  period.  2  Dan'I  Neg. 
1,  8  Johns,  389;  Frisbie  v.  Lemed, 
ases  cited  in  Bank  v.  Bridgers,  98 

Affirmed. 


1 
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J.  M.  STOKES  V.  HENRY  TAYLOR. 

Pleading — Account — Contract — Amendment — Statvie  of 

tationa. 

1.  The  common  law  rule,  that  every  pleading  should  be 

against  the  pleader,  is  reversed  by  the  present  code  sjf 
which  requires  that  all  pleadings  shall  be  liberally  construed 
a  view  of  substantial  justice  between  the  parties. 

2.  If  the  facts  which  constitute  the  alleged  cause  of  action  are 

substantially  in  the  complaint,  or  can  be  reasonably  inferred 
from,  but  the  pleading  is  defective  in  matter  of  form,  the  pi 
remedy  is  by  a  motion,  before  trial,  to  require  the  pleader  to 
the  necessary  amendment.    The  objection  will  not  be  si 
if  made  by  demurrer  or  upon  exception  to  evidence. 

3.  Where  the  plaintiff  alleged  a  contract  to  pay  for  services  perfc 

and,  upon  the  trial,  failed  to  prove  a  special  contract,  bat 
prove  the  performance  of  the  services  and  their  value :  Hdd,\ 
he  was  entitled  to  recover  upon  quantum  meruit  without 
ing  the  complaint. 

4.  In  order  to  constitute  a  mutual  running  account,  there  must  bei 

understanding  or  agreement  between  the  parties,  express 
implied,  from  the  nature  of  the  dealings,  that  the  items  of 
account  shall  be  applied  as  payments  upon  the  others.  Mere  i 
connected  and  opposing  demands  are  not  sufficient. 

5.  The  statute  of  limitations  begins  to  run  from  the  date  of  the 

item  of  the  account. 

This  was  a  civil  action,  tried  before  Armfield,  J., 
Spring  Term,  1889,  Watauga  Supreme  Court.  The  fa 
are  stated  in  the  opinion.  There  was  judgment  forplainl 
from  which  defendant  appealed. 

Mr.  J,  B,  BatcheloTj  and  Messrs.  Bingham  &  Caldwdlj 
plaintiff  (by  brief). 

Mr.  Geo.  V.  Strong,  Mr.  J.  F.  Morphew,  and  Messrs.  1m 
&  Bower  (by  brief),  for  defendant. 
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allegation  of  the  complaiDt  is  that  the 
indebted  to  the  plaintiff  $1,440  "for 
as  clerk  in  defendant's  store,  from  lat  of 
)f  April,  1884,  at  $20  per  month,  subject 
which  plaintiff  is  indebted  to  defendant 
The  answer  denies  the  allegation  of 
pleads  also  the  statute  of  limitations, 
plaintiff  testified  that,  in  the  spring  of 
e  service  of  defendant  for  an  indefinite 
h  the  understanding  that  he  was  to  be 
ervices  were  worth,  and,  with  that  under- 
with  the  defendant  about  six  years,  and 
re  worth  $20  a  month.  To  this  evidence 
,  on  the  ground  that  the  complaint  set 
itract  for  six  years'  service  at  $20  per 
iff  should  not  be  allowed  to  prove  as 
ruit,  or  an  implied  contract, 
;d,  and  defendant  excepted, 
cted  the  jury,  that,  upon  the  complaint, 
allowed  to  prove  either  a  special  or 
ind  he  could  recover  on  either  if  the  evi- 
ind  plaintiff  was  not  restricted  to  proof 

:t. 

non  law  rules  of  pleading,  the  require- 
and  precision  was  often  pushed  to  the 
ave  been  cases  where  the  rights  of  liti- 
ned,  not  on  the  merits  of  the  controversy, 
icalities  as  the  pleader  having,  unfor- 
s^ord  "had,"  in  the  past  tense,  instead  of 
isent  tense.  Even  in  the  modern  reports 
Isby,  instances  of  almost  equal  absurdity  ' 
to  be  found.  These  ideas  were  entirely 
sountry  by  the  Codes  of  Civil  Procedure 
In  England,  after  a  series  of  improve- 
D  1834,  when  the  celebrated   "Rules  of 
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Hilary  Term"   were  adopted,  the  British   Parliament 
swept  them  out  of  the  English  law,  and  has  introduced 
substance  of    the    American    Reformed    Civil    Procedi 
Pomeroy  Civil  Remedies,  §509.     The  rule  of  the  comi 
law  was  that  every  pleading  should  be  construed  sti 
against  the  pleader.     The  Code  system  is  just  the  rerei 
"In   the   construction  of  a   pleading    for   the    pur{>ose 
determining  its  effect,  its  allegations  shall  be  liberally 
strued  with  a  view  of  substantial  justice  between  the 
ties."     The  Code,  §  260. 

In  the  dissenting  opinion  of  the  very  learned  late 
Justice,  in  Jfmes  v,   Mial,  79  N.  C,  167,  he  lays  down 
proposition  that  technical  distinctions  obtaining  under 
former  system  of  pleading  and  practice,  between  declaral 
on  special  contracts  and  on  the  common  counts  in  o^sui 
are  abolished  by  the  *'  more  national  and  simple  system 
the  present  Code"  and  that  when  "the  essential  facts 
contained  in  the  pleadings,  whether  the  remedy  is  on 
special  contract  or  on  the  common  counts,  it  ought  not  to 
denied  "     On  a  rehearing,  this  view  was  sustained  by' 
unanimous  Court,  Dillard,  J.,  delivering  the  opinion. 
Court  held  that  the  plaintiff,  having  alleg  d  the  facts 
asked   recovery  on  a  special  contract,  could   recover  on 
quantum  rrwi^iit  without  amending  his  complaint. 

In  Su88d<yrf  v.  Schmidt^  55  N.  Y.,  319,  the  complaint  alK 
an  agreed  compensation  for  services,  but,  at  the  trial,  plai^ 
tiff  was  permitted  to  prove  as  upon  a  qiumtum,  Tneruit. 
was  held  no  error,  or,  at  most,  an  immaterial  variance. 
the  same  effect  are  numerous  other  decisions  in  the  Stat 
where  the  Code  system  prevails. 

It  is  true  that  a  plaintiff'  cannot  abandon  the  averm< 
in  his  complaint  and  recover  upon  a  different  st-ate  of 
unless  amendment  is  allowed.     Gravtv,  Burgwyn^SS^.C. 

In  Shelton  v.  Davis,  69  N.  C,  324,  Pearson,  C.  J.,  says 
while  a  plaintiff  "can  sue  for  a  horse  and  recover  a  cow," 
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lintiff  obtain  an  amendment,  which 
low.  except  when  "it  would  aubstan- 
a  or  defence."  To  same  effect  are 
,241 ;  Bvllard  v.  Joh.8<yit,(i5  N.  C.,436. 
be  gathered  from  all  the  cases  is  ihat, 
which  constitute  a  course  of  action 
lint,  or  can  be  inferred  therefrom  by 
though  the  aUegulions  aie  imperfect, 
ve,  and  such  insufficiency  pertains 
to  ihe  substance, the  proper  mode  of 
lurrer,  nor  by  excluding  evidence  at 
in  this  case),  but  by  a  motion,  before 
avermenls  more  definite  by  amend- 
n.,  §549;   The  Code,  §261;  Moore  v. 

ver,  in  Juries  v.  Mial  and  Sussdorf  v. 
lere  the  allegation  is  of  an  express 
a  quantum  tnendl  was  allowable  upon 
itiiout  amendment,  it  being  an  imma- 
ileadings  in  the  present  case  come, 
the  rule  laid  down  by  Merrimon,  J., 
95  N.  C,  179,  for  the  'facts  are  so 
plaintiff  can  recover  either  upon  the 
1  a  quantum  meruit." 
le  plaintiff  introduced  evidence  tend- 
he  quitted  the  service  of  the  defend- 
t  merchandise  from  defendant,  which 
™unt,  H9  had  been  done  during  his 
,  which  articles  of  mferchaudise,  or 
ight  and  charged  within  three  years 
action.  It  further  appeared  that  no 
lade  between  the  plaintitf  and  the 
six  years'  service  or  thereafter,  aud 
ace  tending  to  show  that  be  aud 
irent  times,  talked  of   a  settlement, 
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and  that  during  said  period  he  had  continued  to  get 
from  defendant  upon  his  account,  with  the  understani 
upon  the*  part  of  the  plaintiff,  that  said  account  for 
was  to  be  adjusted  in  a  final  settlement  between  the 
that  during  the  six  years'  service  the  plaintiff  had 
up,  in  the  defendant's  store,  merchandise,  amoonting/ 
a  few  articles  purchased  after  the  six  years,  to  the  sum 
$140,  and  that,  from  time  to  time,  during  the  six  y< 
continuously,  the  plaintiff  was  charged  upon  the  bookfi 
defendant  with  goods  bought  as  aforesaid;  that  all 
time  the  account  of  the  plaintiff  remained  unsettled, 
no  part  of  the  compensation  that  plaintiff  claims  for 
vices  was  paid  or  adjusted,  and  all  the  time  plainl 
expected  that  his  account  with  defendant,  for  goods  booj 
was  to  go  as  a  part  pa>  ment  for  his  services,  and  fui 
that  the  goods  bought  from  defendant  and  charged 
plaintiff's  account,  after  term  of  services  had  expired, 
within  three  years  of  the  bringing  of  this  suit,  were  bouj 
with  the  understanding,  on  the  part  of  the  plaintiff,  tl 
they  were  to  be  applied  in  part  payment  of  plaintiff's  cli 
for  services;  plaintiff,  among  other  things,  testified  tl 
defendant,  on  one  occasion,  after  the  six  years  had  expii 
offered  to  let  plaintiff  have  a  horse  upon  a  note  which 
plaintiff*  then  held  against  defendant  for  services  rendei 
prior  to  the  beginning  of  the  six  years'  service,  which  hoi 
defendant  desired  to  go  as  a  credit  upon  the  (plaintiff's)  ch 
for  services  rendered  during  the  six  years. 

The    defendant's    counsel    asked    the  following   si 
instruction  at  the  close  of  the  evidence,  to-wit: 

"That  in  this  case,  from  all  evidence,  the  plaintiff's  cai 
of  action  is  barred  by  the  statute  of  limitations,  and 
plaintiff  cannot  recover."    The  Court  dechned  to  givetl 
instruction,  but  gave  the  following  instructions  : 
the  complaint  might  be  interpreted   to   mean   an   acti< 
brought  on  a  special  contract,  or  an  implied  contract ; 
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I  law  as  to  the  statute  of  limitations  ia 
)re  one  agrees  to  perform  services  without 

period  of  time  he  is- to  be  employed)  and 
lue  for  a  number  of  years,  the  cause  of 
le  end  of  each  year,  and  the  whole  claim 
sd  in  this  ciise  by  the  statute  of  limita- 
vas  a  mutual  account  between  the  parties, 
hem,  having  reference  to  each  other,  the 

must  be  within  three  years  of  the  bring- 

If  you  so  6nd,  then  none  of  this  claim 
utual  account  need  not  be  in  writing,  but 
I  a  wall,  nr  marked  on  a  stick,  or  kept  in 

consisted  of  various  items  of  work  and 
told  and  delivered." 

the  Judge  to  give  the  special  inatruction 
e  instruction  given,  the  defendant's  coun- 

s  a  mutual  running  account  with  some 
hree  years  before  suit  was  brought,  plain- 
d.     The  Code,  §160;  Robertson  v.  Pukrell, 

the  exi^tence  of  disconnected  and  oppos- 
!en  two  parties  does  not  create  a  ''  mutual 
oust  be  an  assent  of  both  parties  that  the 
ccount  are  to  be  applied  to  the  liquida- 
The  understanding  of  the  plaintiff  alone 
lient.  The  principle  is  that  when  there 
irapnt  to  that  effect,  or  an  implied  agree- 
ature  of  the  dealings  and  transaciions 
I,  the  items  of  the  one  account  are  partial 
le  other,  and  the  statute  of  limitations 
from  the  last  item.  Such  an  agreement 
phen  one  party,  with  the  knowledge  of 
account  of  the  debits  and  credits.    Green 
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V.  Caldcleughy  1  D.  &  B.,  321 ;  Hussey  v.  Bu^gwipiy  6  J< 
385 ;  Mauniy  v.  Coil,  86,  N.  C,  463. 

Wliether  or  not  there  is  any  evidence  is  a  question  of 
If  there  is  any  evidence,  its  sufficiency  is  for  the  jury, 
think  there  was  evidence  tending  to  show  that  there  wju 
mutual  running  account  between  the  parties,  the  last  il 
of  which  was  within  three  vears  before  suit  was  brouj 
It  was  not  error  in  his  Honor  to  refuse  tht*  instnicti^ 
prayed,  and  the  matter  should  have  been  submitted 
the  jury  under  proper  instructions  as  to  what  constituted 
*'  njutual  nccount." 

The  instruction  sent  up  is  defective  in  that  purticuJi 
But  the  assignment  of  error  is  not  for  any  erroneous  or  ins 
ficient  charge  as  to  what  would  constitute  a  "  mutual  accouDL^ 
The  error  assigned  is  for  refusal  to  give   the  instructii 
asked   and   for   the   substituted   instruction  given   on 
aspect  of  the  case.     We  are  to  presume  that  the  charge,  in 
other  respects,  was  satisfactory  to  the  defendant,  and  that 
Judge  only  sent  up  that  part  of  it  to  which  error  was  assigns 

Affirmed. 


JONATHAN  HORTON  v.  L.  L  GREEN. 


RuUh  of  the  Supreme  Court — Printing  Record — DismtMal 

Appeal —  Constitution. 

1.  The  rule  of  the  Supreme  Court  requiring  certain  parts  of  the 

to  be  printed  is  noc  unreasonable,  and  upon  failure  to  com] 
with  it  the  appeal  will  be  dismissed,  but  may  be  reinstated  a] 
good  cause  shown. 

2.  Nor  is  the  rule  unconstitutional.    The  Constitution,  Art.   4,  §] 

gives  to  the  General  Assembly  power  to  regulate  pro  -eedings 
all  the  Courts  ''beloiv  the  Supreme  Court, ^^  but  confers  on 
Court  the  exclusive  power  to  regulate  its  own  procedure. 

8.  Discussion  of  the  reasonableness  of  the  rule  by  Clark,  J. 
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Appeal  for  failure  to  print  the  parts  of 

)v  the  rules. 


and  Mr.  John  Devereux,  Jr.,  for  plaiatifT. 
'  brief)  and  Mr.  Tkeo.  F.  Davidson,  for 


tars  that  the  record  hae  not  been  printed 
ules  of  this  Court,  and  the  appeal  must 

Art.  1,  §8,  provides;  "The  legislative, 
me  judicial  powers  of  the  government 
eparate  and  distinct  from  each  other." 
the  Constitution,  in  furtherance  of  the 
that  the  General  Assembly  "  may  regu- 
sary,  the  metliods  of  proceeding  in  the 
'ers  of  all  the  Courts  below  the  Supreme 
ime  may  be  done  without  conflict  with 
his  Constitution." 

and  experience  of  this  Court  alone  is 
FgMnic  law  the  power  of  establishing 
procedure  and  provide  for  the  dispatch 
ng  before  it. 

the  press  of  business,  the  example  of 

in  the  other  States,  and  the  evident 
rd  for. the  more  careful  consideration, 
y  reporting  of  causes  coming  before  it, 

to  adopt  Rules  28  and  29.  The  parts 
re  provide  as  follows:  "(28.)  Fifteen 
ind  such  parts  of  the  record  as  may 
roper  understanding  of  the  exceptions 
r  assigned  in  the  record  in  each  civil 
.  The  counsel  for  the  appellant  shall 
(  of  the  rec()rd   as  are  recjuired   to   be 
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printed     *     *     *    and  such  printed  matter  shall 
the  statement  of  the  case  on  appeal,  and  of  the  exce] 
appearing  in  the  record  to  be  reviewed  by  the  Court"    *  • 
(29.)  "If  the  record  in  an  appeal  shall  not  be  printed,! 
required  by  this  rule,  at  the  time  it  shall  be  called  in 
order  for  argument,  the  appeal  shall,  on  motion  of  ap] 
be  dismissed;  but  the  Court  may,  after  five  days'  notie^l 
the  same  term,  for  good  cause  shown,  reinstate  the   a] 
upon  the  dpcket,  to  be  heard  at  the  next  succeeding 
like  other  appeals ;  provided,  nevertheless,  that  this  and 
next  preceding  paragraph  shall   not  apply   to   appeals 
criminal  actions,  or  appeals  in  forma  pauperis  " 

Experience,  which  is  the  best  test,  has  proven  the  wii 
of  this  rule.     It  enables  the  Court  to  obtain  a  readier 
more  accurate  understanding  of  the  cause  than  could 
had   by  the  examination  of  voluminous  pages  of  mi 
script,  not  always  the  most  legible.     It  enables  the  com 
of  both  parties,  and  each  member  of  the  Court,  to  have 
record  in  hand  for  reference  during  the  argument.     It  li 
ens  the  labor  alike  of  counsel  in  the  preparation  of 
argument,  of  the  Court  in  considering   the  judgment 
writing  its  opinion,  and  of  the  Attorney  General  in  makings 
the  statement  of  facts  for  the  volume  of  reports.     The  a^ 
age  cost  to  litigants  is  less  than  the  tax  fee  formerly  allo^ 
in  this  Court. 

With  the  steady  increase  of  population  and  wealth,  ai 
consequently,  of  litigation,  this  rule  will  become  more 
more  necessary,  and,  at  some  future  day,  will  have  to 
extended  to  require  the  entire  transcript  and  the  brieis 
counsel  to  be  printed,  as  is  already  required  in  most  of 
sister  States.     Our  rule  is  very  moderate  in  its  requirement 
since  only  the  "statement  of  the  case  on  appeal  and.ex4 
tions  appearing  in  the   record  to  be  reviewed,"  are  m 
sary  to  be  printed,  and  not  even  that  in  State  cases  ai 
pauper  appeals.    Should  good  cause  be  shown,  or  excui 
neglect,  the  Court,  on  motion,  reserves  the  right  to  reinstd 


sbow  the  reasonableness 
iQ  power  of  the  Court  to 
r  duty  to  rigidly  adhere  to 
e  it  impartially  as  to  all 
The  late  Chief  Justice 
ly  of  the  rules  of  Court, 
)e  unles9  you  cut  up  to  it." 
kble  part  of  the  transcript 

copies"  required  by  the 
J.  The  object  intended  to 
ig  the  consideration  of  the 
ither  respecta,  is  not  met. 

carefully  considered  in 
i,  and  Witt  v.  L(mg,  93  N. 
uling  therein  laid  down, 
ed  that  it  would  treat  a 
the  rule  as  a  failure  to 

Affirmed. 


AH  LOWMAN. 

— Procedendo — Judgment 

trtway  laid  out  over  the  lands 
The  Code,  simply  because  it 
:er  outlet  to  a  public  road;  and 
desired  cartway  is  sltorter  than 
9d. 

%  necesaitj,  because  there  ia  no 
I  and  nature  of  the  route  pro- 
a  competent  to  show  that  the 

lower  Court,  the  better  practice 
luperior  Court  where  the  appeal 
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This  was  a  Proceeding,  begun  before  the  Board  of  Su 
visors  of  Icard   township,  Burke  County,  for  a  cart 
brought  by  successive  appeals  to  the  Superior  Court  of 
county,  and  tried  before  Philips,  J,  at  Fall  Term,  1889, 
Burke  Superior  Court. 

The  petitioner  J.  G.  Warlick  was  introduced  as  a  witn 
and  testified  to  the  location  of  his  dwelling,  and  that  th 
was  no  way  of  getting  to  and  from  it,  except  by  going  o 
the  lands  of  the  defendant,  or  of  one  Margaret  Gross: 
the  land  owned  by  said  parties  entirely  surrounded  his  fa 
and  dwelling,  and  that  both  the  defendant  and  Marj 
Gross  had  forbidden  him  to  go  over  their  lands,  and  ti 
was  no  public  road  or  any  way  of  getting  to  and  from 
dwelling-house  to  any  public  road;  that,  by  permission 
Margaret  Gross,  he  had,  at  one  time,  attempted  to  build 
road  over  her  land,  but,  on  account  of  a  very  high 
(plaintiff  living  in  the  midst  of  the  South  Mountains), 
had  to  give  up  the  attempt,  as  he  could  not  get  a  1 
wagon  over  the  road ;  that  permission  to  use  the  same 
been  recalled  by  Mrs.  Gross,  and  she  forbade  him  to  use 
longer. 

There  was  much  other  testimony. 

On  cross-examination,  plaintiff  was  asked  if  he  had 
told  William  Matthis,  while  working  on  the  Gross  road, 
when  he  got  it  worked  out  it  would  be  a  shorter  road  and 
better  road  than  the  Lowman  road  (the  Lowman  road 
the  road  prayed  for  in  the  petition  first,  and  used  by  defe 
ant  from  1879  up  to  a  short  time  before  the  institution  of 
proceeding,  when  it  was  shut  up  by  defendant,  who  had 
bidden  him  to  go  over  her  land  any  more,  or  over  said 
In  reply  to  this  question,  witness  testified  he  could 
remember  that  he  had  told  any  such  thing,  for,  as  a  mai 
of  fact,  the  Gross  road  which  he  worked  on  was  about  fc 
hundred  yards  longer  than  the  Ijowman  road. 
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testified  as  a  witness  in  behalf  of  the 
direct  examioatioD,  was  asked  which 
>he  Lowman  road  or  the  Gross  road, 
jcted  to  the  question.    Objection  over- 
ex  cepted. 

the  Gross  road  was  the  longest, 
that  two  private  ways,  or  neighborhood 
ibout  five  hundred  yards  of  plaintiff's 
of  Margaret  Gross,  and,  to  get  to  either 
laintiff's  dwelling-house  and  farm,  he 
Dver  I  he  land  of  Margaret  Gross,  who 
X)  go  over  her  land  for  aiiy^purpose. 
tnce  that  one  of  these  roads  ran  over 
s,  and  tlie  other  over  the  lands  of  four 
hese  ways  were  obstructed  by  gates  and 
three  gates  and  one  pair  of  bars^the 
ne  pair  of  bars,  and  one  an  impassable 
tandoned. 

«  prove  by  witness  the  length  of  said 
th  the  cartway  prayed  for  in  petition, 
plaintiff's  dwelling  to  the  public  road 

Objection  overruled. 
lat,  over  the  cartway  prayed  for,  the 
uintiff's  dwelling-house  to  the  public 
one-half  mile;  over  one  of  the  other 
miles,  and  over  the  other  three-fourths 
jss  road  one  mile. 

y  on  the  part  of  the 'defendant  tending 
nliff  could  travel  over  the  Gross  road 
ad  to  the  public  road,  and  defendant 
ad  been  forbidden  by  Mrs.  Gross.    She 
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His  Honor,  in  instructing  the  jury,  stated  that  mere 
venience  would  not  entitle  the  plaintiff  to  a  cartway, 
prayed  for  in  the  petition,  and  the  fact  that  the 
prayed  for  would  be  a  shorter  and  more  convenient  way  J 
getting  to  the  public  road  than  by  going  over  the  Gross 
or  the  other  two  roads,  would  not  entitle  him  to  the 
that  his  right  to  it  must  be  founded  upon  necessity,  and 
he  had  any  other  unobstructed  way  of  getting  to  the  pu] 
road,  or  a  parol  license  to  go  over  either  the  lands  of 
or  Lowman,  or  any  one,  he  would  not  be  entitled  to  a  v< 

The  jury  found  a  verdict  in  favor  of  the  plaintiff, 
from  the^udgment  rendered  thereon  the  defendant  apj 

Mr,  S,  J,  Ervin^  for  the  plaintiff. 
Mr,  L  T.  Avery,  for  the  defendant. 

Clark,  J. — after  stating  facts  as  above:  All  the  excepti 
taken  on  the  trial  are  to  the  admissibility  of  evidence  off< 
to  show  that  the  cartway  prayed  for  would  be  shorter 
that  suggested  by  the  defendant  over  the  Gross  land. 
tion  2056  of  The  Code  is  in  derogation  of  the  rights  of  la 
owners,  and  a  petitioner  is  not  entitled  to  have  a  cartwi 
laid  out  over  another's  land  simply  because  it  would  give  hi 
a  shorter  and  better  outlet  to  the  public  road.     If  he  al 
have  a  private  way,  or,  by  parol  license,  an  unobstructed 
across  the  land  of  another,  the  petition  should  be  den 
and  evidence  tending  to  show  that  the  desired  cartway  woo 
be  shorter  than  the  outlet  in  use  should  be  excluded  as  im 
terial.     Warlick  v.  Lowmav,  103  N.  C,  122,  and  cases  thert 
cited. 

It  is  alleged  in  this  case  that  the  plaintiff  had  no  other 
outlet  of  any  kind  whatever.  This,  it  is  true,  was  denied 
by  the  defendant.  The  jury,  however,  might,  and  did,  find 
with  the  plaintiff  that  the  road  asked  for  was  a  '•  necessity," 
by  reason  of  there  being  no  other,  and,  in  that  event,  evi- 
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L  V.   LOWMAN. 


nature  of  the  route,  if  laid  out 
impared  with  one  laid  out  in  a 
ipetent  as  tending  to  ahow  that 

and  just,"  The  Court  instructed 
of  the  evidence  objected  to,  and 
have  been  misled, 
ilso,  to  the  form  of  the  judgment, 
ihere  was  error.  This  has  always 
l1.  It  is  proper,  however,  to  say 
e  suppose,  to  retaining  the  cause 
ad  of  issuing  a  procedendo  to  the 
•ly  the  settled  practice.  Shoffner 
Idtvell  V.  Parka,  Phil.,  54.  While 
1  2056)  is,  in  some  respects,  dis- 

trial  in  the  Superior  Court  is  de 
are  to  be  found  by  a  jury. 
equiring  the  proceedings  to  be 
3nimissioDers  that  they  may,  in 
ishtp  Board  of  Supervisors.  A 
ding  him  to  summon  a  jury,  lay 
the  damages,  can  issue  as  well 
s  from  the  Township  Board  of 
id  another  possible  appeal  from 
on  of  the  report.  It  is  the  course 
edents,  and  has  the  advantage  of 
;  and  most  economical  mode.  It 
ce  the  rights  of  either  party. 
Affirmed. 
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GEO.  W.  LONG  V.  WILLIAM  C.  OXFORD.  Executor. 

Statute  Limitations  —  Costs —  Neiv  Promise  —  Admittutra&m. 

1  A  written  acknowledgment,  or  new  promise,  <;ertain  in  its  terms^er 
which  can  be  made  certain,  is  sufficient  to  repel  the  operadoostf 
the  statute  of  limitations,  under  section  172  of  The  Code. 

2.  When  the  Court  found  as  a  fact  that  the  defendant  executor  f<r; 
eleven  years  resisted  payment  of  the  debts  sued  on,  because  bt; 
doubted  the  genuineness  of  the  acknowledgement,  or  new  promise, . 
set  up  by  plaintiff  in  reply  to  defendant's  plea  of  statute  of  Vast' 
tations:  Heldj  that  the  defendant  might  have  had  an  inspectioo  of 
the  paper  containing  such  alleged  promise,  and  there  was  an  uiir»^ 
sonable  delay  of  payment,  and  the  defendant  was  liable  for  cos&  , 

This  was  a  civil  action,  heard  upon  the  report  of  referee 
before  Shipp,  J.,  at  the  July  Term,  1889,  of  Alexander 
Superior  Court. 

The  facts  are  stated  in  the  opinion. 

Messrs,  M.  L.  McCorkle  D,  M,  Furches  and  F.  L.  Cline,  for  the, 
plaintiff.  ^ 

Messrs.  R.  Z.  Linney  and  E.  B.  Jones  (by  brief),  for  the . 
defendant. 

Clark,  J.:  There  are  only  two  points  taken  by  the  defend- 
ant's exceptions. 

First  Exception. — Does  the  paper  writing  of  September  5 
1876,  have  the  effect  of  removing  the  statutory  bar  inter- 
posed by  the  defendant's  answer  against  the  plaintiff*s 
right  of  recovery  ?  The  said  writing  is  in  the  following 
words  and  figures,  to-wit : 

"Samuel  Reed  debtor  to  G.  W.  Long  by  book  account  for 
goods  bought  in  1859  up  to  the  present  date,  amounting  to 
two  hundred  and  fifty  dollars  ($250)  or  upwards.  I  do  this 
day  acknowledge  the  debt,  and  will  pay  the  same.  This 
5th  day  of  September,  1876. 

his 

"SAMUEL  +  REED 

mark 

"  Witness :  W.  W.  Downs." 
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new  promise  is  sutficient  It  is  in  writing, 
ie  Code,  §172,     It  refers  to  a  book  account 

from  1859  to  date,  amounting  to  $250,  or 
1  suEBciently  certain  by  aid  of  the  maxim 
certum  reddi  poieat."  'Smith  v.  Leeper,  10 
e  vague  declaration  of  an  intention  to  pay 
lount,  and  without  reference  to  anyihing 

certain,  would  not  be  sufficient,  but  an 
the  parties  are  yet  to  account,  and  are  will- 
d  pay  tlie  balance  then  ascertained,"  would  ■ 
«OTi,  2  Dev,  307. 

'•en,  76  N,  C,  425,  relied  on  by  appellant, 
In  that  case  the  promise  was  indefinite 
ferred  to  nothing,  either  as  to  the  nature  of 
ideratinn,  or  the  time  when  contracted,  by 
ive  been  made  defiuite  and  certain. 
n. — The  defendant  objected  to  the  judg- 
1  for  costs.  Suit  was  brought  in  1S77,  and 
n  in  Court  ever  since.  The  Judge  below 
raent  was  unreasonably  delayed,"  and 
aintifF  recover  cofits.  The  finding  of  fact 
ow  is  not  reviewable,  but  were  it  otherwise 

to  doubt  the  correctness  of  his  Honor's 
intiff,  at  Spring  Term,  1878,  pleaded  the 
reply  to  the  defendant's  answer,  which  set 

limitjitions.  The  defendant  knew  that, 
?,  such  new  promise  is  required  to  be  in 
Id  have  procured  an  order  for  insfiection 
td  its  genuineness.     The  Code,  §578;   Mc- 

13  Ired..  163;  Justice  v.  Bai'k,  83  N.  €.,  8; 
I,  84  N.  a,  515.  He  did  not  do  that,  but 
e  has  continued  to  resist  payment.  Surely 
)le  delay. 

Affirmed. 
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J.  W.  RANDALL  v.  THE  RICHMOND  AND  DANVILLE  RAILBOJ 

COMPANY. 

Negligence — Presumption — Statute,  Construction  of — RaUn 

Injuries  to  "Live  Stock" 

1.  The  statutory  presumption  of  negligence  for  killing  live  stock,  wl 

the  action  is  brought  within  six  months  {The  Code^  §  23^),  is 
rebutted  by  showing  that  the  live  stock  were  under  the  cod 
of  a  person  at  the  time. 

2.  The  language  of  the  statute  is  broad  enough  to  include  sucli  case 

well  as  when  the  live  stock  were  running  at  large. 

3.  The  force  of  the  presumption  applies  only  when  the  facts  are  nol 

known,  or  when,  from  the  testimony,  they  are  uncertain. 

4.  It  is  the  duty  of  a  person  approaching  a  railroad  track  to  take 

prudent  precaution  to  avoid  collision;  and  it  is  the  duty  of 
engineer  to  blow  his  whistle  or  ring  his  bell  at  a  reasonable 
tance  from  the  crossing,  in  order  to  enable  travelers  to  ari 
danger. 

5.  In  construing  statutes,  where  words  having  a  known  technical  metft* 

ing  are  employed  by  the  Legislature,  that  restricted  or 
interpretation  will  be  given  them,  but  otherwise  they  will  be  intO' 
preted  according  to  their  ordinary  import;  and,  where  there  is  aft 
ambiguity,  and  the  meaning  is  clear,  not  even  the  preamble  flt, 
caption  of  the  statute  will  be  resorted  to  for  the  purpose  of  coo- 
struction. 

This  is  a  civil  action,  tried  at  July  Term,  1889,  of  thTi 
Superior  Court  of  Madison  County,  before  Clark,  J. 

The  action  was  brought  to  recover  damages  for  the  negt 
gent  killing  of  three  oxen,  belonging  to  plaintiff,  by  the 
defendant's  engine,  running  on  the  W.  N.  C.  Railroad 

The  plaintiff  testified  that  he  was  traveling  on  the  public 
road,  returning  from  a  station  on  defendant's  road,  betwecft 
8  and  9  p.  m.,  in  July,  1888,  and  driving  the  oxen,  yoked  of 
to  a  cart.  At  one  point,  about  one  hundred  yards  from  the 
station,  and  just  above  a  regular  crossing  of  the  road, 
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>r7  close  to  the  railroad ;  that,  just  above 
it,  the  public  road  diverges  further  from 

that  the  traiu  was  out  of  schedule  time, 
e  road,  meeting  the  team  of  the  plaintiff; 
iff  reached  this  narrow  poiut  where  the 
«e  by  the  side  of  the  railroad,  he  heard  a 
he  engine,  and,  almost  immediately,  the 
od  a  curve  on  the  mountain,  sixty  or 
that  the  blow  was  not  the  ordinary  station 

to  give  warning,  and  that,  for  the  regular 

by,  no  blow  was  given ;  that,  if  the  regu- 
r  the  crossing  blow,  had  been  given,  he 

bis  oxen  before  he  got  to  the  place  where 

close  by  the  track ;  that  there  was  a  large 
id  which  he  could  have  stopped;  that  the 
ng  not  having  been  given,  in  ignorance 
;  train,  he  had  advanced  to  the  narrow 
e  side  was  the  railroad,  and  on  the  other 
J  mountain.  The  train  suddenly  coming 
he  noise  and  blazing  headlight  so  fright- 
,  in  attempting  to  get  out  of  the  way,  three 

track  and  were  killed.  Defendant  com- 
if  the  beef  and  sold  the  hides.  The  oxen 
1  $150,  and,  on  the  market,  would  have 
J5,     They  were  killed  in  July,  1888,  and 

in  August  of  same  year, 
Irified  that  he  blew  the  station  blow,  and 
id  at  the  usual  place,  and,  after  he  had 
is  engine  strike  something;  that  he  did 
all ;  that  he  was  at  the  usual  place  on  the 
i  lookout;  that,  when  he  stopped  at  the 
k  and  found  that  three  oxen  were  killed  '< 
I  the  engine  at  the  usual  speed,  and  with 
]g  on  the  track ;  that  he  did  not  blow  for 
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The  defendant  asked  the  Court  to  charg 

1.  That,  as  the  oxen  were  not  straying,  nor  at  lai^bit 
yoked  to  a  cart,  and  under  charge  of  a  driver,  the  ^UM 
raising  a  presumption  of  negligence  in  such  cases  does  lA 
apply. 

2.  That,  if  the  presumption  of  negligence  did  arise,  it 
rebutted  by  the  plaintifF^s  own  evidence. 

3.  That  there  was  no  evidence  to  go  to  the  jury;  thai 
there  being  no  substantial  conflict  of  the  evidence,  the  Cooit: 
should,  on  the  evidence,  direct  a  verdict  to  be  entered  for  the 
•defendant. 

The  Court  declined  to  so  instruct  the  jury,  and  chai]g8d 
them,  among  other  things,  that,  it  being  admitted  thii 
defendant's  engineer  killed  the  cattle,  and  the  suit  hariif 
been  brought  within  six  months,  the  statute  raised  a  pre- 
sumption of  negligence,  and  the  burden  was  on  the  defend- 
ant to  rebut  that  presumption ;  that,  at  crossings,  it  wai 
the  duty  of  the  defendant's  engineer  to  give  notice  by  blow- 
ing his  whistle,  but  that,  if  the  station  whistle  was  blown 
in  sufficient  time,  and  loud  enough  for  the  plaintiff  to 
have  stopped  his  team  before  approaching  the  crossing  and 
the  narrow  spot  leading  to  it,  and  the  plaintiff  did  notbeei 
the  warning,  but  pressed  on,  and  his  oxen,  becoming  fright* 
ened,  got  on  the  track  and  were  killed,  the  presumption  of 
negligence  was  rebutted,  and  the  jury  should  find  for  the 
defendant;  but,  if  the  station  whistle  was  not  blown  in  due 
time,  and  the  plaintiff,  without  warning,  drove  his  oxen  to 
the  narrow  place,  where  the  engine,  coming  around  the 
curve,  frightened  his  oxen  so  that  they  jumped  on  the  track 
and  were  killed ;  or,  if  the  jury  should  find  that,  if  the  regu- 
lar whistle  for  the  crossing  had  been  blown,  the  plaiutiff 
could  and  would  have  stopped  before  getting  to  the  narrow 
place,  where  the  railroad  was  on  one  side  and  tlie  mountain 
on  the  other,  then  the  presumption  of  negligence  would  not 
be  rebutted. 
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Verdict  for  plaintiff.  Motion  for  new  trial,  assigning  as 
error  the  refusal  to  charge  as  requested,  and  the  part  of  the 
charge  above  given. 

Judgment;  appeal. 

No  counsel  for  plaintiff. 

Mr.  F.  H.  Bushee  {Mr.  D.  Sckenck  filed  a  brief),  for  the 
defendant. 

AvEBY,  J. — after  stating  the  facts:  The  Cods,  §  23'26|  pro- 
vides that,  "when  any  cattle  or  other  live  stock  shall  be 
killed  by  the  engines  or  cars  running  on  any  railroad,  it 
shall  be  prima  fade  evidence  of  negligence  on  the  part  of  the 
company  in  any  action  for  damages  against  said  company; 
Provided,  that  no  person  shall  be  allowed  the  benefit  of  this 
section  unless  he  shall  bring  his  action  within  six  months 
after  his  cause  of  action  shall  have  accrued  " 

The  Court  below  was  asked  to  instruct  the  jury  that,  when 
the  cattle  killed  were  yoked  to  a  cart,  and  in  charge  of  a 
driver,  the  statute  does  not  apply,  and  no  presumption  of 
negligence  arises  from  the  fact  of  the  killing.  The  charge 
giv4n  in  lieu,  that  the  law  presumed  negligence  upon  the 
admitted  facts,  constitutes  the  grounds  of  the  first  exception. 

Where  words  have  a  known  technical  meaning,  it  must  be 
adopted  in  construing  a  statute,  but,  apart  from  that,  they 
must  be  interpreted  according  to  their  ordinary  import,and, 
where  there  is  no  ambiguity,  but  the  meaning  is  clear  and 
certain,  not  even  the  preamble  or  the  caption  of  a  statute 
can  be  called  in  aid  for  the  purpose  of  construction.  Adams 
V.  Turrentine,  8  Ired,  147;  Blxie  v.  McDuffie,  Busb.,  131, 

The  definition  of  cattle  given  by  Worcester  is  "a  collective 
name  for  domestic  quadrupeds,  inchiding  the  bovine  tribe,  also 
horses,  asses,  mutef, sheep,  goats  and  swine,  but  especially  applied 
tc  bulls,  oxen,  cows  and  their  young."  Lest  the  term  might 
be  understood  in  its  restricted  sense  as  applying  to  the  bovine 
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species,  the  Legislature  added  the  words  "other  live 
which  is  more  comprehensive  than  the  generic  meanings 
the  term  "cattle"  includes  oxen,  according  to  either  del 
tion.    The  Courts  must  always  assume  that  the  Legisla 
is  capable  of  expressing,  and  does  express,  its  real  in 
according  to  the  ordinary  sense  of  the  words,  and  adopt 
in  construction  when  it  is  clear.     Potter's  Dwarris,  219; 
V.  MoBf^ey^  103  N  C,  356.     If  there  had  been  any  purpose 
limit  the  operation  of  the  statute  to  cattle  straying  witb 
protection  and  free  from  control,  there  was  sufficient  in 
gence  among  our  law-givers  to  restrict  its  application,  or 
except  all  live  stock  at  the  time  hitched  to  a  wagon  or 
veyance,  or  bridled  and  controlled  by  any  person.    If 
Courts  now  interpolate  any  such  restrictive  terms, and  the 
change  the  plain  and  natural  import  of  the  law  as  it  is 
ten,  it  would  be  judicial  legislation,  which  is  the  most 
gerous  and  insidious  mode  of  invading  the  province  of 
co-ordinate  branch  of  the  State  government  and  usurpi 
its  powers,  because  there  can  be  no  redress  for  such  a 
carelessly  done  under  the  color  of  the  rightful  authority 
construe  statutes,  and,  in  corrupt  hands,  the  manner 
encroachment  might  become  a  method. 

The  late  Chief  Justice,  in  DoggeU  v.  R,  R  Cb.,81  N.  C.,468t 
enumerated  among  the  benefits  of  the  law  the  protection 
it  afforded  to  owners  of  live  stock  killed,  when  there  was 
witness  who  knew  the  circumstances  attending  it;  but  that' 
the  Court  did  not  intend  to  limit  its  application  to  cattle  or 
live  stock  straying  free  from  control,  and  to  cases  where  there 
were  no  witnesses  to  the  transaction,  appears  clearly  froB 
the  unmistakable  language  used  in  stating  the  final  concln* 
sion  reached.  "The  force  of  the  presumption  only  applies 
when  the  facts  are  not  known,  or  when,  from  the  testitnonig, 
they  are  uncertain" 

In  the  case  at  bar,  the  important  fact,  upon  which  depended 
the  question  of  negligence,  was  in  dispute.     The  plaintiff 
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istified  that  the  engineer  did  not  give  the  ordinary  station 
low  at  the  usual  place,  while  the  engineer  testified  that  he 
id,  and,  therefore,  there  was  uncertainty  about  the  facts, 
ad  the  presumption,  according  to  the  doctrine  laid  down  in 
lat  case,  did  not  lose  its  ^^force.^^  His  Honor  left  the  jury 
>  determine  whether  the  testimony  for  the  defendant  was 
)  be  believed  rather  than  that  offered  for  plaintiff  hs  to  the 
uestion  of  negligence,  and  was  sufficient  to  overcome  the 
rtificial  weight  given  to  proof  of  the  fact  of  killing  by  the 
tatute.  After  approving,  generally,  Daggett  v.  Railroad  Co., 
he  Court,  in  Durham  v.  Railroad  Co ,  82  N.  C,  354,  cite  the 
ery  words  we  have  already  quoted  from  the  former  case, 
bowing  a  purpose  to  still  allow  full  "force"  to  the  presump- 
ion,  where  the  facts  are,  by  reason  of  conflicting  testimony, 
endered  uncertain.  See  also  Roberts  v.  Railroad  Co.,  88  N. 
1,  560;  Wilson  v.  Railroad  Co.,  90  N.  C,  69;  Homer  v.  Rail- 
'oad.  Co.y  100  N.  C,  230;  Carlton  v.  Railroad,  ante,  p.  365. 

The  train  passed  at  an  unusual  hour  along  a  narrow  can- 
non, where  the  wagon  road  ran,  at  some  points,  close  beside 
lefendant's  track,  and,  at  others,  diverged  a  little  distance 
from  it.  The  plaintiff  had  passed  the  station  and  then  gone 
aver  a  crossing,  near  which  the  wagon  road,  for  a  very  short 
distance,  was  located  in  the  narrow  space  between  the  moun- 
tain and  the  track,  when  he  heard  a  slight  blow  from  the 
engine,  and,  almost  immediately,  it  passed  around  a  curve 
on  the  mountain,  only  sixty  or  seventy  yards  ahead  of  him, 
and  the  noise  and  blazing  headlight  so  frightened  the  oxen 
that,  in  attempting  to  get  out  of  the  way,  three  of  them 
jumped  upon  the  track  and  were  killed.  This  occurred  less 
than  six  months  before  the  action  was  brought. 

The  plaintiff  further  testified  that,  if  the  regular  station 
blow,  or  the  crossing  blow,  had  been  given  at  the  usual  point, 
he  could  have  stopped  his  oxen  behind  a  large  pile  of  wood 
before  he  reached  the  narrow  place,  and  could  have  saved 
them,  but  that,  because  the  blow  was  not  given,  he  had 
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advanced  to  the  place  where,  on  the  one  side  was  the 
mountain  and  on  the  other  the  track  of  the  railroad 
pany.    The  engineer  testified  that  he  blew  the  station  h 
and  as  loud  as  nsualy  and  at  the  usual  place.     On  the  deei 
of  the  issue  of   fact,  thus  raised,  the  whole   controv* 
depends.     Troy  v.  Railroad  Co,,  99  N.  C,  298. 

When  a  person  in  charge  of  a  wagon  and  team  approa< 
a  public  crossing,  it  is  his  duty  to  look  and  listen  and 
every  prudent  precaution  to  avoid  a  collision,  even  tb 
the  approach  be  made  at  an  hour  when  no  regular  train 
expected  to  pass.  The  same  degree  of  care  and  cauti 
should  be  exercised  by  one  who  is  about  to  drive  into  s 
a  narrow  and  dangerous  pass  as  is  described  by  the  witn 
if  he  would  avoid  the  responsibility  for  any  injury  that 
result  from  his  carelessness.  But  it  is  the  duty  of  the  engim 
to  blow  the  whistle  or  ring  the  bell  at  a  reasonable  disi 
from  such  a  crossing  as  was  described  by  the  witne®es,i 
order  to  give  warning  to  travelers  on  the  ordinary  high 
running  across  and  near  it,  and  enable  them  to  guard  agai 
danger.  It  is  always  required  of  an  engineer,  if  he  woa 
relieve  the  company  from  liability  for  negligence,  to  bl 
the  whistle,  as  a  warning,  at  a  reasonable  distance  from 
crossing  of  a  public  highway,  or  a  station,  which  his  train  i 
approaching,  and  is  doubly  important  where  the  track  wi 
around  curves,  between  a  mountain  and  river,  by  the 
of  a  public  road;  and,  if  travelers  on  such  highway 
subjected  to  loss  by  injury  to  their  live  stock  at  a  crossing 
narrow  pass  like  that  described  by  the  witnesses,  in  con* 
quence  of  his  failure  to  give  such  warning  as  they  had  « 
right  to  expect,  the  company  is  liable  in  damages  for  snA 
negligence.  2  Wood's  R.  L.,  §  323 ;  KeVy  v.  St.  Paul  &  C. M 
road  Co.,  29  Minn.,  1;  L.  C.  &  C.  Railroad  Co.  v.  Garfy.Tl 
Ky.,  442;  Peart  Co.  v.  Krick,  47  Ind.,  368;  PUtd^mg  &  C 
Railroad  Co.  v.  Jundt,  3  Am.  &  En.  R.  Cases,  502;  Sirwg  ^- 
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,  01  Cal,  320;  Hoar  v.  G.  H.  &  C.  Rail- 
31;  Troy  v.  RaUruod  Co.,sup^a. 
le  force  of  the  objection  that  tlie  oxen 
■d,  not  at  a  t-rossing,  but  at  a  narrow 
blic  highway  is  jammefl  between  tlie 
raih'oad  truck.  In  all  the  cases  cited, 
s  laid  down  (even  in  the  absence  of  a 
ligence  to  omit  to  give  a  signal  by  blow- 
:iging  a  bell  in  reasonable  time,  when  a 
a  station,  and  in  one  of  them  {PUUiburg 
was  held  that  a  railroad  company  was 
equence  of  failing  to  have  a  fiagmau  at 
notice  to  j)ersons  driving  along  a  street 
ick  that  a  train  was  approaching,  two 
by  the  plaintilF,  a  female,  were  met  by 
■eacliing  the  crossing,  and  frightened  so 
ind  injured  her.  The  failure  to  have  a 
aing  was  held  evidence  of  negligence, 
I'  had.  been  accustomed  to  cross  there, 
ted,  and  had  a  right  to  expect,  the  usual 
In  our  case,  the  plaintilf  knew  the 
ng  the  signal,  and  testities  that  he  was 
et  of  the  engineer  to  give  the  f-igual  at 
we  have  forborne  to  decide  whether  the 
r  warning  travelers  driving  in  ordinary 
t  time  to  allow  them  to  escape  from  a 
lat  described  by  witnesses  that  have 
o  hold  that,  in  the  exercise  of  ordinary 
Qust  be  given  that  a  train  is  neariug  a 
trtance  of  giving  signals  in  such  casea 
n  any  peculiar  circumstances  in  a  given 
danger  of  omitting  to  do  so.    Penn  Co. 

oad  Co.  V.  Feathers,  10  Lea.  (Tenn.)  was  . 
)ourt  gave  a  construction  to  a  statute 
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requiring  a  signal  to  be  given  by  engineers  one-fourth  of 
mile  from  crossings,  that  it  was  'enacted  especially  to 
vent  injuries-  at  the  crossings.  The  case  at  bar  rests  o 
the  broader  principle  and  reasoning  adopted  in  PiUshurgA 
Co.  V.  Jundt:  that  some  notice  must  be  given  of  the  app 
of  a  train  when  travelers  on  the  highway  are  put  i 
jeopardy  at  crossings,  and  railroad  companies  must  be 
liable  for  damages  for  failure  to  give  the  usual  warni 
whereby  one  aware  of  the  custom  is  misled  so  that  he  sut 
jects  himself  or  his  livestock  to  peril  and  is  damaged ia 
person  or  property. 

The  material  question  is  not  where  the  injury  wn 
inflicted,  but  what  was  its  proximate  cause,'  and,  if  the 
plaintiff,  relying  upon  the  custom  of  the  company  to  give* 
particular  signal  at  a  certain  time,  placed  himself  in  i 
dangerous  position  and  suffered  injury,  the  company  k 
liable  for  negligence. 

The  circumstances  were  s«uch  as  to  suggest  caution,  Uitk 
to  the  plaintiff  and  the  engineer,  when  the  train  passed 
suddenly  around  a  sharp  curve  along  a  projecting  monn- 
tain.  We  think  that  the  jury  have  determined,  in  the  man- 
ner prescribed  by  law,  which  one  of  them  failed  to  exercise 
•ordinary  care.  If  the  plaintiff  could  have  taken  refug* 
behind  a  woodpile,  where  the  highway  had  diverged  some 
distance  from  the  track,  and  thus  have  saved  his  team  harm- 
less, but  for  the  failure  of  the  engineer  to  blow  at  the  usuil 
place,  the  negligence  of  the  company  was  the  proximate 
<;ause  of  the  injury,  and  the  plaintiff  was  entitled  to  recover 
the  value  of  the  oxen  killed.  If  he  blew  the  whistle  at  the 
usual  place,  and  did  not  wait  till  the  engine  was  either  sixty 
or  seventy  yards  of  plaintiiT,  the  injury  was  not  doe  to 
defendant's  negligence.  His  Honor  left  the  jury  t^  find, 
from  the  testimony,  what  was  the  truth  as  to  the  time  of 
the  blowing  of  the  whistle,  and  thus  to  settle  the  contro- 
versy. 

Affirmed. 
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SIerbimon,  C.  J.  (disseDting) :  It  seems  to  me  that  ia  this 
e  the  Court  adheres  too  strictly  to  the  mere  letter  of  the 
tute  interpreted  without  advertiog  suflRcieatly  to  its  spirit 
i  purpose,  and  thus  reach  an  erroneous  conclusion.  The 
Lute  prescribes  that  "when  auy  cattle  or  other  live  stock 
killed  or  injured  by  the  cars  running  upon  a  railroad, 
ihall  be  prima/acie  evidence  of  negligence  on  the  part  of 
I  company  in  an  action  for  damages  against  said  corn- 
ay,"  &c.  It  will  be  observed  that  its  terms,  as  to  the  cat- 
and  live  stock  so  killed  or  injured,  are  general,  without 
i:ifying  anything  as  to  the  circumstances  or  condition  of 
1  stock  at  the  time  the  injury  was  done.  Are  such  terms 
be  taken  in  their  broadest  and  literal  sense?  Does  the 
tute  extend  to  every  such  killing?  Does  it  embrace  the 
e  where  the  owner  of  stock  shall  drive  his  cattle  covertly 
the  road  to  be  killed,  to  the  end  he  may  recover  dam- 
is  on  account  of  the  same?  Does  it  extend  to  such  kill- 
:  of  a  horse,  or  mule,  or  ox,  while  the  owner  was  riding 
driving  tiie  same?  I  think  not.  The  object  and  pur- 
se of  the  statute  show  clearly  that  it  was  not  intended 
it  it  should  apply  lo  stock  killed,  or  injured,  while  bridled, 
messed  or  yoked,  and  under  the  immediate  guidance  and 
itrol  of  the  owner  thereof,  or  some  other  person, 
n  an  action  for  damages  for  such  injury  lo  cattle,  there 
ng  proof  of  the  injury,  the  statute  at  once,  in  effect, 
blares  that  it  was  the  result  of  negligence  on  the  part  of 
■  defendant  railroad  company,  unless  it  can  prove  there 
*  no  negligence  on  tiieir  part.  This  it  is  required  to 
ive  negatively.  The  statute  tlius  applies  only  to  such 
L'k.  Why  is  it  so  limited?  Why  was  it  not  made  lo 
)ly  to  the  like  killing  of,  or  injury,  to  a  person?  Why 
r  to  injury  so  done  to  properly  of  Huy  kind  ?  These  ques- 
ts are  pertinent  and  signiHcant.  There  was  a  strong, 
.ctical  reason  for  so  limiting  its  upplication.  In  this 
te  such  stock  have  generally  been  allowed  to  run  loose, 
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unrestrained,  day  and  night,  in  the  fields  and  foi 
through  which  railroads  were  located.  Such  roads,  in 
State,  have  not  been  fenced,  or  otherwise  enclosed.  C 
so  at  large  went  upon  them  unrestrained,  and  were,  in  mai 
instances,  recklessly  and  negligently  killed  or  injured  1 
cars  passing  rapidly  over  such  roads — sometimes  in 
night,  sometimes  in  the  day.  No  person  saw  the  killi 
or  knew  of  the  circumstances  attending  the  same,  esoql 
the  engineer  or  other  agents  of  the  railroad  company,  wi 
he  alone  knew  that  there  was,  or  was  not,  negligence  of  Ha 
company,  and  he  had  strong  motives  to  testify  that  that 
was  no  negligence.  Hence,  it  was  difficult,  in  many  casai 
wholly  impracticable,  for  the  injured  party  to  prove  negli- 
gence, when,  in  fact,  it  existed.  This  became  a  serious  polh 
lie  grievance.  It,  and  no  more,  constituted  the  mischief  to 
be  remedied,  and  hence  tlie  statute.  It  properly  applies, 
and  was  intended  only  to  apply,  to  such  cases.  There  was 
no  necessity  or  reason  why  it  should  apply  to  such  casBi 
where  a  horse  or  other  animal  was  so  killed,  or  injured,  ia 
the  presence  and  under  the  control  of  the  owner,  or  soM 
person  in  charge  of  them.  In  that  case,  the  party  iDJure^ 
or  some  other  person  for  him,  saw  and  knew  the  circum- 
stances of  the  killing,  or  injury,  and  could  testify  in  t 
proper  action  as  to  the  same — could  prove  the  negligenceof 
the  company,  if,  indeed,  there  was  negligence.  There  w« 
no  more  reason  in  such  case  for  the  statute  than  in  a  casi 
of  the  like  killing  of  a  man — ^indeed,  in  some  instances,  net 
so  much,  and  the  same  may  be  said  as  to  the  like  injury  <» 
property  generally.  This  Court  has,  in  eCFect,  so  repeatedly 
decided.  In  Doggett  v.  Railroad  Go,y  31  N.  C,  459,  the  to 
Chief  Justice  said:  "  Where  injury  to  stock  straying  off  is 
done  by  trains  running  at  night,  as  well  as  by  day,  ani 
known  only  to  the  defendant's  employees,  this  (to  mak* 
proof  of  negligence)  was  an  almost  impossible  requirt- 
ment.    The  owner  would  not  know  how,  when,  or  wh«e 
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the  servants  of  the  road  would 
:ts.     Henee,  the  General  Assem- 

above,  thus  shifting  the  burden 
to  the  defendant,  and  requiring 
!istances  and  repel  the  legal  pro- 
mts are  fully  disclosed,  and  there 
,  the  Court  must  decide  whether 
;gligence,  and  if  they  fail  to  do 
.  to  be  held  liable.  Such,  we 
se  and  effect  of  the  statute,  and 
g,  the  defendant  is  charged  or 
pears  or  is  disproved."  To  the 
V.  &  W.  E.  R.  Co..  82  N.  C,  352, 
701 ;  Pippen  v.  Railroad  Co.,  75 

ineral  and  comprehensive  mean- 
loyed  in  a  statute,  they  must  be 
janing  ascertained,  in  connection 
)  of  it,  and  they  may  be  enlarged 
e  of  their  meaning  in  order  to 
intent  clearly  appearing.  The 
■pose  of  the  statute  indicate  the 
ture  employed  such  words,  and 
lar  force  and  effect.  1  Bl.  Com. 
;,184,]85;  Hart  v.Cleis.S  John, 
!t.  178. 

t  shall  not  make  or  unmake  a 
: — its  duly — to  give  it  just  and 
d  effect,  according  to  the  legis- 


422 


IN  THE  SUPREME  COURT. 


Pabton  v.  Boyd. 


JOHN  W.  PARTON  v.  ELIZABETH  BOYD  et  aL 

Costs — Discretion — When  Reviewable — Equitable  Adion, 

In  an  action  for  specific  performance  it  appeared  that  the  defc 

refused  to  account  with  plaintiff  for  certain  credits  agreed  to  i 
applied  on  the  purchase  of  the  land  contracted  to  be  sold  and 
Teyed  by  the  defendant;  it  also  appeared  that  there  was, 
'    applying  the  credits,  a  balance  due  defendant.    The  Court  1 
rendered  judgment  against  plaintiff  for  the,  balance  so  due, 
against  defendant  for  all  costs:   Held,  (1)  that  the  action 
equitable  in  its  character  and  belonged  to  that  class  enumerated  i 
§  527  of  The  Code ;  (2)  that  it  was  within  the  discretion  of 
Court  to  award  costs  against  the  defendant,  and  this  discretit 
was  not  reviewable. 


This  was  a  civil  action,  tried   at  Fall  Term,  1889, 
Haywood  Superior  Court,  before  Clark,  J. 

The  action  was  brought  to  compel  the  specific  performftn( 
of  an  executory  contract  in  writing  in  respect  to  the  Ii 
specified  in  the  complaint.     The  principal  defendant  h 
in  her  possession   certain   credits  of  the  plaintiff  that 
agreed  to  collect  and  apply  the  money  in  dischaj^e  of 
debt  for  the  purchase  money  agreed  to  be  paid  by  the  plaii 
tiff  to  her  for  the  land.    She  collected  the  credits  but  faik 
to  so  apply  the  money.     The  plaintiff  alleged  the  contract 
sale  of  the  land ;  that  the  defendant  had  so  collected  the  ci 
its  mentioned ;  had  failed  to  account  with  him  for  the  samej 
that  he  had  demanded  an  account  to  ascertain  whether  aoj 
balance  of  the  purchase  money  remained  unpaid ;  that 
offered,  on  so  accounting,  to  pay  any  such  balance;  that 
demanded  that  the  defendant,  on  the  payment  of  any  snci 
balance,  should  make  title  to  him  for  the  land,  and  that  tl 
former  refused  to  account,  &c. 

The  defendant,  in  her  answer,  denied  seriatim  the  allega^ 
tions  of  the  complaint,  and  alleged  the  indebtedness  of 
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indry  accounts,  &c.  There  was  a  refer- 
;count,  which  was  taken  and  reported, 
;eption  thereto.  Judgment  was  entered 
with,  in  favor  of  the  plaintiff,  as  to  title 
B  payment  of  the  ascertained  balance  of 
;  andjudgment  was  entered  against  the 
the  defendant  for  that  balance,  and 
should  be  made,  if  need  be,  to  pay  the 
>urt  gave  judgment  against  the  plaintiff 
nd,  as  to  this  only,   he  excepted  and 


era,  for  the  plaintiff. 
!  defendant. 

(after  stating  the  case):    The  cause  of 

equitable  in  its  nature,  and  the  action 
lie  Court  will  administer  the  diverse 

coming  within  its  scope,  as  they  may 
ment  in  favor  of  the  plaintiff  in  one  or 
1  favor  of  the  defendants  in  others,  and 
>f  one  party  or  the  other,  or  require  the 
lame,  in  its  discretion, 
one  of  those  classes  of  actions  in  which 
ed  to  costs,  as  of  course,  if  lie  recovers, 
Aute  (Th£  Code,  §§525,526),  or  in  which 
jntitled  if  the  plaintiff  fails  to  recover. 
lose  in  which  costs  may  be  allowed,  in 

Court,  as  allowed  by  the  statute  (The 
urpose  of  this  provision  is  to  give  the 
ases  like  the  present  one,  to  allow  costs, 

case  may  require.     GuUey  v.  Macy,  89  ■ 

is  action  was  not  to  recover  real  prop- 
of  title  to  such  property  arise  upon  the 
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pleadings,  nor  did  the  Court  certify  that  such  title  caiaci 
question  at  the  trial,  nor  did  the  action,  in  any  aspect  of 
come   within   the  statute.    (The  Code,  §525.)     Its  pui 
was  simply  to  compel  the  specific  performance  of  an  ex( 
tory  contract,  and  to  adjust  certain  rights  involved  in 
account  of  moneys  collected  and  certain  indebtedness  ii 
dent  to  that  contract.     Clearly,  the  action  comes  within 
statute  {The   Code,  §527),  and,  therefore,  the   Court  cool 
allow  costs  therein,  in  its  discretion. 

The  Court  gave  judgment  against  the  plaintiff  for 
and  the  presumption  is,  nothing  to  the  contrary  appearii 
that  it  did  so  in  the  exercise  of  its  discretionary  authoritfJ 
Such   exercise  of  authority   is  not  reviewable  here.    Tl»| 
statute  does  not  so  provide.     To  so  review  it,  would  be 
substitute  the  discretion  of  this  Court  for  that  of  the  Court] 
below.     If  tlie  Court  gave  such  judgment  upon  the  ground 
that  it  was  bound  in  law  to  do  so,  and  this  appeared,  then  it] 
would  be  reviewable— not  otherwise. 

Affirmed. 


MBER  TERM,  1889. 


CK  V.  Cdlbersoh. 


K  V.  H.  C.  CULBERSON. 

)pel — Exemption —  Vendor's  Lien. 

iction  before  a  Justiceof  the  Peace  to  recover 
00— due  upon  a  note  given  in  purchase  of 
Ruswered,  alleging  that  there  was  a  failure 
ring  out  of  plaiDLiff'H  fraudulent  representa- 
le  title,  and  demanded  judgment  that  the 
)ecauBe  the  title  to  real  estate  was  involved. 
■  Justice  refused  to  dismiss,  and  rendered 
Diiff,  from  which  defendant  appealed,  and, 
■t.  the  judgment  was  reversed  and  action 
n,  plaint ilT  bi ought  hiH  action  for  same  relief 
•Id,  that,  notwithstanding  the  judgment  dia- 
ly  have  been  erroneous,  it  was  res  judteala; 
BS  estopped  thereby  from  alleging  a  want  of 
perioT  Court,  and  that,  under  section  836  of 
r  Court  had  jurisdiction  of  the  cause.  (Mer- 
'S-) 

lien  does  not  prevail  in  this  Slate.  TheCon- 
des  that  property  shall  not  be  exempt,  in  the 
r.  from  sale  upon  execution  for  the  purchase 


jefore  Merrimon,  J.,  at  Spring  Term, 
lerior  Court. 

a  in  the  Superior  Court,  and  plaintiff 
)0  balance  due  on  a  note  given  for 
and,  and  that  the  land  be  condemned 
if..  The  defendant  answered,  admit- 
nd  and  execution  of  the  notes,  but 
sideration,  in  that  the  i>!aintiff  had 

represented  that  the  title  to  the  land 
rell  knew  it  was  not,  and,  by  reason 

he  had  been  damaged  more  than 
?d  on  the  purchase  money,  and  set 
le  reply  denied  all  the  allegationg  of 
tiff  filed  an  amendment  to  the  com- 
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plaint,  setting  up  that  he  had  brought  suit  for  this 
cause  of  action  at  first  before  a  magistrate;  that  defen< 
had  filed  the  same  defence  there  as  in  this  case,  and 
writing,  and  asked  to  have  the  action  dismissed  because 
to  real  estate  would  come  into  controversy,  and  offered  pi 
that  the  magistrate  had  refused  the  motion,  and  gave  y 
ment  for  $100  in  favor  of  plaintiff;  that,  on  appeal  by  defc 
ant  to  the  Superior  Court,  Gudger,  •/.,  had  reversed 
magistrate's  judgment  and  dismissed  the  action  on 
ground  that  title  to  land  was  in  controversy.  Thereo] 
plaintiff  had  begun  this  action  in  the  Superior  Court, 
he  invoked  the  benefit  of  section  838  of  Tlie  Code,  Tl 
was  no  answer  filed  to  the  amended  complaint.  The 
siding  Judge,  being  of  the  opinion  that  the  complaint 
not  disclose  any  equitable  element,  but  was  a  simple  a< 
for  the  recovery  of  a  sum  less  than  $200,  held  that  theSuj 
rior  Court  had  no  original  jurisdiction,  and  dismissed 
action,  and  plaintiff  appealed. 

Mr.  J.  W,  Cooper,  for  plaintiff. 
No  counsel  for  defendant. 


Clark,  J. — after  stating  the  facts  as  above:  This  was 
action  for  a  balance  of  $100  due  on  a  note  given  for  the  pi 
chase  money  of  land,  and,  though  the  plaintiff  asks,  in 
complaint,  that  the  land  be  condemned  for  the  payment 
his  debt,  the  jurisdiction  is  determined,  not  by  the  rem 
he  asks,  but  by  what  the  facts  alleged  in  his  complaint 
entitle  him  to  demand.     There  is  no  vendor's  lien  for  p 
chase  money  of  land  in  this  State.     Womble  v.  BaJttU^  3  I 
Eq.,  182;  Cameron  v.  MasoUy  7  Ired.  Eq.,  187;  Simmonn 
Spruill,  3  Jones'  Eq.,  9.     The  Constitution  does  not  cha 
this,  but  simply  provides  that  no  property  shall  be  exe\ 
from  sale  under  execution  issued  on  a  debt  contracted  iof 
the  purchase  thereof.     Smith  v.  Highy  85  N.  C,  93. 
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omplaiut,  it  is  clear  the  Superior  Court 
nless  title  to  land  is  in  controversy,  as 
ible  element  set  out,  and  the  "sum 

than  $200.  The  Code,  §834.  The 
his  amended  complaint,  which  is  not 
lat,  by  reason  of  the  Judgment  in  the 
e  to  land  is  in  controversy,  that  fact  is 
between  the  parties.  Section  838  of 
ce,  provides  that,  when  an  action  is 
strate,  and  the  defendant  pleads  that 

in  controveray,  and,  upon  proof,  the 
jpon  that  ground,  the  plaintiff  may 
r  the  same  cause  in  the  Superior  Court, 
all  not  be  admitted,  in  that  Court,  to 

his  case,  the  magistrate  overruled  the 
on  an  appeal  by  the  defendant  to  the 
'ourt  found  that  the  title  to  real  estate 
id  dismissed  the  action  on  that  finding, 
Igment.  Sucli  action  of  the  Superior 
aagistrate's  judgment,  has,  in  purview 
'  the  same  effect  as  if  the  judgment  of 
)riginally  entered  in  the  magistrate's 
ite  Court  declared  should  have  been 
;  that  a  magistrate's  Court  did  not  have 
ime  cause  of  action,  and  that  title  to 
me  in  controversy,  was  procured  by 
:e,  and  in  a  suit  between  himself  and 
I  judicata.  It  may  be  that  such  judg- 
Y  made,  but  that  cannot  be  inquired 
way. 
imagine  a  case  in  which  section  83S 
o  this.  It  would  be  a  hardship  if  a 
i  an  action  dismissed  by  a  magistrate 
to  real  estate  is  in  question,  and  then. 
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wher)  suit  is  brought  by  the  same  plaintiff  for  the 
cause  of  action  in  the  Superior  Court,  he  should  be  alh 
to  plead  that  title  to  land  did  not  come  in  controversy, 
have  the  cause  dismissed  there.  To  prevent  such  absui 
this  statute  was  passed,  so  that  if,  on  defendant's  moti< 
is  adjudged  in  the  magistrate's  Court  that  title  to  real 
will  come  in  controversy,  such  finding  shall  be  eondi 
between  same  parties  in  the  new  action.  A  somewhat 
lar  rule  prevails  in  criminal  actions,  when  the  defew 
pleads,  in  abatement  to  the  jurisdiction,  that  the  indicti 
is  pending  in  the  wrong  county.  If  such  plea  is  found 
defendant,  and  the  cause  is  removed  to  the  county  sugg< 
by  him,  this  is  conclusive  upon  a  trial  in  the  latter  coai 
{The  Code,  §1194);  and,  on  a  plea  in  abatement  for  a 
nomer,  if  the  name  set  up  by  defendant  is  admitted  or  fc 
for  him,  it  is  conclusive  and  cannot  be,  afterwards,  deni 
It  was  error  to  dismiss  the  action,  and  the  Court  sh^ 
have  proceeded  to  a  trial  upon  the  merits. 

Reversed. 


MiiRRiMON,  C.  J.  (dissenting):  The  Constitution  (Ari 
§27)  provides  that  "the  several  Justices  of  the  Peace 
have  jurisdiction  under  such  regulations,  as  the  Geni 
Assembly  shall  prescribe  for  them,  of  civil  actions  founded 
contract  wherein  the  sum  demanded  shall  not  exceed 
hundred  dollars,  and  wherein  the  title  to  real  estate  shall 
be  in  controversv,"  &c. 

The  statute  {The  Code,  §834)  prescribes  that  ^'Justioes^ 
the  Peace  shall  have  exclusive  original  jurisdiction  of 
civil  actions  founded  on  contract  except  (1)  wherein 
sum  demanded,  exclusive  of  interest,  exceeds  t^o  handi 
dollars;   (2)  wherein  the  title   to  real  estate  is  in  ooni 
versy." 

The  other  statute  {Tlie  Code,  §922)  prescribes  that  " 
Superior  Court  shall  have  original  jurisdiction  of  all  cit 


lal  jurisdiction  is  not  given 

rior  Court,  and  the  cause  of 
dollars,  the  balance  due 
d  by  the  defendant  to  the 
ie  complaint,  as  amended, 
controversy.  It,  therefoie, 
ord,  that  a  Justice  of  the 
nrisdictioii  of  the  cause  of 
3uld  not  have  original  juris- 
tution  and  the  statutes  so 
ies  cannot  consent  to  give 
i  objection  to  it,  because  the 
led  and  established  by  the 

icord  that  the  Court  cannot 
action  alleged  in  the  plead- 
irty,  or  ex  mero  mota,  dismiss 
n  be  cured  by  appropriate 
■.     When  they  do,  their  acts 

plaintiff  brought  his  action 
inded  on  the  same  cause  of 
}  suggested  and  alleged  that 
controversy,  and  it  was  so 
perior  Court  and  the  action 
uperior  Court  had  origina 
statute  (The  Code,  §838) 
mistake.  The  Legislature 
.,  because  the  Constitutional 
effect.  But  properly  inter- 
mdertake  or  intend  to  prO' 

a  action,  before  a  Justice,  is 
roof  by  the  defendant  that 
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the  title  to  real  estate  is  in  controversy  in  the 
plaintiff  may  prosecute  an  action  for  the  same  cause  in 
Superior  Court,  and  the  defendant  shall  not  be  admitted 
that  Court  to  deny  the  jurisdiction  by  answering,  coni 
dieting  his  answer  in  the  Justice's  Court."  This  does 
imply  that  the  plaintiff  may  bring  his  action  in  the 
rior  Court  and  allege  a  cause  of  action  for  less  than 
hundred  dollars  arising  upon  contract,  and  the  Court 
have  jurisdiction  of  the  same.  It  simply  means  that 
plaintiff  may  so  bring  his  action  and  allege  his  cause 
action  as  admitted  and  sittled  as  to  its  character^  at  the  inst 
of  the  defendant  in  the  Court  of  Justice  of  the  Peace, 
that,  in  the  Superior  Court,  the  defendant  shall  not 
allowed  or  heard  to  deny  his  answer  in  the  former  Court,  orl 
question  the  plaintiff's  claim  as  it  is  alleged.  The  plainl 
in  this  action,  should  have  alleged  that,  in  connection 
the  debt  alleged,  the  title  to  real  estate  came  in  quesiit 
and  that  it  was  so  settled  in  the  Court  of  the  Justice  of 
Peace.  This  allegation,  if  it  had  been  made  in  the  coi 
plaint,  the  defendant  could  not  put  in  question,  because 
statutory  provision  last  cited  would  not  allow  him  to  do 
Thus  it  would  have  appeared  upon  the  face  of  the  pleadii 
that  the  Court  had  jurisdiction. 
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s—Easimenl — Vtnled  Rights— Constilu- 
siirn — Streets — Towns  and  Cities — Emi- 


poralion  convejB  land,  bounded  by  cstablit-hed 
d  the  grantee  enters  upon  and  improves  it,  a 
nee  by  tlie  corporation  of  the  land  covered  by 
re,  wherebv  the  easement  of  the  appurtenant 
with,  is  void. 

ecluded  from  reasdertiug  anj'  right  to  actual 
so  long  as  ttreeta  or  alleja  are  ueed  by  the 

ice  of  snob  easemenls  by  an  indiviilual  is  not 

y  the  town  authorities,  if  parties  have  been 

buy  and  improve  lots  upon  Ihtm,  the  dedica- 

Dcable, 

i  Bireet  or  public  equare  does  not  ripen  into 

ider  grant  of  the  town,  cannot  be  deprived  of 
rlenant  in  the  streets  adjacent  for  the  benefit 
I  the  General  Aesembly  give  such  power, 
which  attempts  to  diveat  a  person  or  corpora- 
lerty  for  private  purpft-es,  or  for  public  pur- 
just  compensation,  and  in  a  manner  provided 

tie  to  easement  in  a  street  as  fully  as  it  does 


n  has  no  more  right,  even  with  the  autliority 

mbly.  to  lessen  or  diminiish  the  width  of  the 
J  it  absoluEely. 

:ice  did  not  operate  to  pass  title  to  the  street, 
Legislature  could  not,  [lending  suit,  impart  to 
to  relate  back  to  the  commencement  of  the 
a  right  to  recover  possession. 


Thiswas  a  civil  a 
the  Spring  Term,  18)- 
County,  before  Clark, 

The  land  on  whicl 
seat  of  Alexander,  is  s 
son,  Chaii'inan  of  the 
aiid  his  suceessors  in 

On  the  -ISd  of  Jai 
town  of  Taylorsvilie 
Board  of  County  Coi 
eration  of  one  hund 
parties  of  the  second 
veyanee  to  convey  ai 
vey  to  the  phiintitl's  J. 
a  portion  of  said  hind 
between  North  Main 
which  streets  East  M. 
wide,  next  to  defenda 

The  defendants,  an' 
lots  bordering  on  an* 
street  covered  by  dei 
1848,  under  the  coui 
lots  since  the  year  18 
bought,  East  Back  str 

The  plaintiffs  claiii 
covering  the  front  o 
except  the  alley  in  th 
case  agreed. 

The  defendant,  C. , 
D.  P.  Carson  is  the  w 
title  through  the  dee 
A  copy  of  the  old  to9 
evidence.  It  is  adiui 
off  as  indicated,  in 
the  locus  in  quo  was  c 
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through  whom  they  claim  title;  nor  has  the  Legislature  the 
power  to  deprive  them  of  such  appurtenant  rights  by  author- 
izing such  grantor,  whether  a  peison  or  a  corpmration,  to 
again  enter  upon  and  sell  such  streets  to  others.    The  General 
Assembly  cannot,  without  a  violation  of  the  Constitution, 
divest,  or  provide  for  divesting,  by  law,  the  right  of  a  person 
to  his  property,  for  the  purpose  of  vesting  such   right  in 
another  person  or  corporation  merely  for  private  use  at  all^ 
and  it  has  no  power,  under  the  organic  law,  to  provide  for 
taking  private  property  for  puhlic  purposes  without  just  com- 
pensation, to  be  ascertained  in  a  mode  {>ointed  out  by  the  law. 
The  appurtenant  right  of  the  owner  of  a  lot  in  the  street 
that  formed  its  boundaries  at  the  time  when   he,  or  those 
under  whom  he  claims,  bought  it  originally,  with  reference 
to  such  outlets,  is  protected  against  the  reassertion  of  the 
grantor's  claim  to  it  just  as  fully  as  is  his  title  to  the  lot  con- 
veyed, even  though   the  State  may  undertake,  by  law,  to 
sanction  the  re-entry  on  the  streets  by  one  claiming  under 
his  title.     Neither  the  Mayor  of  the  town  of  Taylorsville, 
nor  the  County  Commissioners  of  Alexander  County,  by 
virtue  of  the  authority  derived  from  section  1,  ch.  86,  Pri- 
vate Laws  of  1887,  to  hold  lands  conveyed  to  the  town,  nor 
under  the  more  explicit  power  to  sell  streets,  that,  in  terms, 
is  given  by  ch.  8,  Private  Laws  of  1889,  are  empowered  to 
make  a  valid  conveyance  to  any  part  of  a  street,  with  refer- 
ence to  which,  as  a  boundary,  the  defendants,  or  those  under 
whom  they  claim,  bought  lots  in  the  year  1848  and  improved 
thera  in  1853.     Pratt  v.  Law,  supra;  Adams  v.  C.  B.  &  N.  Co., 
N.  R.  W.  Rep.,  vol.  39,  p.  629;  Brooks  v.  Ridmg.  46  Ind.,  15. 
The  said  Mayor  or  Commissioners  cannot  diminish  the 
width  of  such  streets  from  sixty-six  feet,  as  laid  of!  when 
the  lots  were  originally  sold,  to  sixteen,  by  conveying  fifty 
feet  of  East  Back  street,  extending  from   North  Main  to 
North  Back  street,  and  leaving  an  alley  of  only  sixteen  feet 
as  a  pass-way  for  the  defendants  along  their  front.     Their 
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the  title  to  real  estate 
plaintiff  may  proseeut 
Superior  Court,  and  thi 
that  Court  to  deny  th 
dieting  his  answer  in 
imply  that  the  plaintii 
rior  Court  and  allege 
hundred  dollnrs  arisinj 
have  jurisdiction  of  th' 
plaintiff  may  so  bring 
action  as  admilled  and  s< 
of  the  defendant  in  thi 
that,  in  the  Superior 
allowed  or  heard  to  den 
question  the  plaintiff's  ■ 
in  this  action,  should  I 
the  debt  alleged,  the  I 
and  that  it  wasso  settle 
Peace.  This  allegation 
plaint,  the  defendant  cc 
statutory  provision  last 
Tlius  it  would  have  apj 
that  the  Court  had  jurif 
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The  plaintitf  in  this  action  seeks  to  recover  damages  for 
nes  sustained  by  reason  of  the  alleged  negligence  of  the 
iidant. 

Negligence  is  the  omission  to  do  something  wliich  a  rea- 
ible  man,  guided  upon  those  considerations  which  ordi- 
ly  regulate  the  conduct  of  human  affairs,  would  do,  or 
ig  something  which  a  prudent  and  reasonable  man 
id  not  do.  It  is  incumbent  upon  the  plaintiff  to  show 
1  a  state  of  facts,  to  the  satisfaction  of  the  jury,  as  would 
tie  him  to  recover. 

This  he  may  do  by  direct  proof,  showing  to  the  jury  that 
defendant  was  negligent  in  the  management  and  run- 
l  of  the  train,  and  that  the  injury  was  the  result  of  that 
hgence,  or  that  he  was  rightfully  on  the  cars  of  the 
iudant,  and  that  he  was  in  his  place  provided  for  passen- 
!,  using  the  usual  watchfulness  and  care  that  a  prudent 
1  would  exercise,  under  like  circumstances,  on  a  mixed 
n  of  the  character  described  by  the  witness,  and  was 
ired.  In  this  last  case,  the  burden  would  shift  to  the 
mdant  to  show  that  the  injury  was  not  the  result  of  the 
ligenee  of  the  defendant. 

If  the  train  was  negligently  and  carelessly  handled,  so 
0  produce  unusual  jars  and  jerks  of  a  severity  unusual 
nixed  trains  of  the  one  described,  and  the  company 
•yiiig  passengers  on  such  train  did  not  exercise  every 
jonable  care,  and  take  every  reasonable  precaution 
inst  injury  or  danger  tn  the  life  of  such  passengers  which 
appliances  for  that  mode  of  transportation  will  admit 
it  is  negligence;  and,  in  passing  upon  this  question,  this 
f  can  look  at  the  evidence  of  the  length  of  the  train  and 
overloading,  the  condition  of  the  track,  the  stalling  at 
grade,  and  everything  else  that  has  been  brought  out  in 
lence  on  the  trial.  [Read  from  decision  98  N.  C,  at  page 
I,  beginning  with  paragraph,  'A  caboose,'  at  bottom  of 
;e  498,  down  to  and  including  'travel,'  in  third  line  of 


I  of  cases,  the  plnintitf  is  euti- 
i  com  pen  SH  lion  for  all  injuries, 
isequeoce  of  the  defendant's 
hese  are  understood  to  embrace 
and  medical  expenses  and  loss 

to  perform  ordinary  labor,  or 
lintiff  is  to  liave  a  reasonable 

recover)  for  loss  of  both  bodily 
iial  suffering,  both  of  the  body 
mediate  and  necessary  conse- 

jver,  offered  i  hat  anything  was 
y  amount  was  paid  for  medical 

ragraph  in  the  form  of  a  ques- 

stated  they  did  not  ask  that 
nursing  or  medical  attendance 

to  damages,  the  Judge  added : 
lese  items  in  making  up  your 
it  that  point." 
the  charge  of  the  Court, 
ollowing  as  errors  of  law  com- 

llow  the  defendant  to  ask  the 
gs  were  in  the  exercise  of  his 
in  the  question  of  damages  to 
lintiff 

struct  the  jury,  as  required  in 
by  the  defendant,  that  it  was 
3ger  to  remain  in  his  seat,  and 
,  while  being  transported." 
istruct  the  jury,  as  prayed  in 
lant,  "that,  if  the  plaintiff,  by 
have  avoided  the  injury,  and 


his  getting  up  was  the  cai 
to  hi3  injury  by  his  negli 

4.  The  Court's  refusal 
the  sixth  prayer  of  defeni 
the  fact  that  the  plaintitf 
injured  by  reason  thereol 
sition  of  law,  that  he  con 
genee,  and  direct  the  jur 
of  the  defendant." 

5.  The  Court's  refnsnl  i 
tliere  is  no  evidence  that 

6.  The  C'Ourt's  refusal  t 
eighth  prayer  of  defends 
the  piaiiitiff  is  entitled  i 
the  plaintitf  compensatio 

7.  The  refusal  of  the  C 
in  the  ninth  prayer  of  t 
proof,  in  the  light  of  the 
plaintiff  to  show  negligen 
there  is  excited  in  the  mi 
evident-e  a  suspicion  of  c 
and,  further,  in  the  ligln 
burden  of  proving  contr 
defendant,  hut  upon  the  f 
is  so,  because  the  plaintil 
picion  of  negligence  on  1 

8.  The  laying  down  t' 
abstract  propositions,  wit 
facts  in  this  case. 

0.  In  not  saying  to  the 
length  of  the  train,  it  on! 

10,  In  not  instructing 
on  the  question  of  dama) 
plaintitf  had  paid  for  me 


capacitj'  to  earn 
was  more  tliati  I 
been  30  framed, 

As  to  the  sixt 
the  jury : 

"  In  this  clas 


peotive,  in  eonsf 
ligent  acts.  Tl 
for  actual  nursi 
or  loss  from  ina' 
to  earn  money, 
tion  (if  he  is  en 
mentiil  powers, 
mind,  which  an 
of  the  injury." 
ever,  offered  tha 
any  amount  wa 
not  consider  tlu 
should  arrive  at 
The  propositi! 
(juotation  from  ■ 
tained  by  the  n 
examination  of 
tlie  tenth  assig 
jury  not  to  con 
diet,  if  they  sho 
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— prtTna  facie  evidence — of  the 
not  concluaive.  His  right  may 
dges  of  election,  where  he  claims 
•egistrar,  before  the  election,  and 
.  the  election,  as  allowed  by  the 
ind  his  right  may  he  afterwards 
onnection  and  way,  in  an  action 

ould  be  present  and  used  fi>r  the 
V  at  the  voting  place,  wliile  the 
1  until  all  the  voles  are  received. 

dispensed  with  in  any  case,  if  it 
be  lost,  destroyed  by  accident,  or 

or  for  fraudulent  purposes,  the 
'  such  causes,  it  is  not  present  at 
be,  cannot  deprive  a  registered 
He  had  registered — had  perfected 
■ation  ;  he  was  a  registered  voler, 
itration  booic  were  present,  and, 
r  and  the  better  evidence  of  the 
ence.  He  may  offer  evidence  of 
own  testimony,  that  of  the  regis- 

persons  as  were  present  and  saw 

I  case,  the  judges  of  the  election 
was  then  properly  registered,  he 
,  and  he  should  be,  although  it 
absence  of  the  registration  book 
r  some  cause  arising,  destroy  the 

that  voting  place.  This  is  so, 
this  case,  that  all  the  registered 
lunitj'  to  vote.  The  law  favors 
>urages  the  just  exercise  of  that 
litical  institutions  of  this  country 

II  be  controlled  and  administered 
3ted  from  time  to  time  by  the  free 
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THE  STATE  ex  rel.  E.  A.  PATE  et  al.  v 

Administration — Evidence — Lease — Me 
Application  of  Assets  —  lAatnlily  oj 
Executors — Conditional  Sale. 

I.  Where  an  intestate  had  made  no  effort  for 
his  ileath  to  enforce  the  collection  of  t 
his  adminietrator  did  not  move  in  the  d 
yeara,  when,  upon  motion  for  Jeave  to  i 
ment  debtor  proved  to  the  satisfactioi 
paid  the  judgment :  Held,  that  the  adi 
charged  with  that  amount. 

3.  That  the  evidence  of  the  judgment  debto 
motion  to  isaue  execution,  to  prove  tl 
ment  to  the  intestate. 

3.  Where  an  intestate  at  the  time  of  his  deal 

turpentine  business,  and  liad  leased  froi 
current  year  a  number  of  "boxes. "at 
administralor  sold  the  unexpired  lease 
pentine  in  box,  at  public  sale,  when 
purchasers :  Held,  that  under  the  pect 
case,  auch  sale  and  pnrchase  did  not  cxI 
the  contract  of  lease  in  that  of  the  puri 
the  lessee's  estate  for  the  rent  for  the 

4.  Where  an  estate  is  insolvent,  no  counter- 

by  the  personal  rppr<-Kntative,  beronc 
of  him  who  pleads  the  counter-claim  to 

.'i.  If  the  personal  representative  voluntarily  j 
of  a  counter-claim  when  the  estate  is  in 
to  the  other  creditors  for  the  excSB  of  t 

6.  But  if  he  honestly  resists  such  counter-cl: 
against  him  by  the  Court  having  cogi 
will  be  protected,  though  such  judgm< 
did  not  appeal  from  it. 

T.  Where  there  is  a  valid  lien  upcvi  propertjr  s( 
tative,  he  is  required  b;  the  statute  (! 
the  proceeds  of  the  sale  first  to  the  satif 


are  unable  to  see  how 
alleged  laches  of  the 
tion  before  the  ex|iira- 
iiicountered  the  same 
I,  as  he  lias  met  in  liis 
The  exception  is  over- 

i  in  this  Court. 

the  following  findings 

■mill  from  Talbot  & 
y  of  which  is  hereto 
rounds  when  Oliver 
arge  of  the  mil!  soon 
ot  &  Sons  had  papers 
lid  mill.  The  amount 
ht  per  cent.  The  last 
lill  was  worth  $2.">  per 
of  which  sum  §20(1.35 
111,  and  accounted  for 
<er  attempted  to  rent, 
ified.  Talbot  &  Sons 
,ue  for  use  of  said  mill. 
Talbot  &  Sons  to  bring 
eferee  does  not  charge 
ore  than  the  $206.35 

itur  should  have  paid 
is  preserved  it  as  the 
ion  is  addressed  solely 
he  administrator  with 
follows: 

he  administrator  with 
3  death  of  E.  H.  Paul 
or  even  to  July  18th, 
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There  can  be  no  question  but  that  &  lessee,  u 
express  contract,  cannot  discharge  himself  by  his  • 
"Hence,  as  long  iis  the  lease  continues,  and  as  far  a 
assets,  an  executor  is  lield  liable  in  debt  as  well  as  in  t 
for  accruing  rent,  and  the  assignment  of  i  he  term  bj 
or  his  decedent,  affords  of  itself  no  tminunily."  S( 
Ex.  &  Admrs.,  37(>. 

While  conceding  this  to  be  true,  it  is  contended 
plaintiffs  that  the  purchase  of  the  unexpired  term 
lessors  worked  a  merger  of  the  same  and  an  extingu 
of  the  rent. 

The  authorities  cited  by  the  plaintiffs  (Kri'ler  v. 
79  N.  C,  354,  and  others  to  the  same  effect)  fully  su; 
position  that  wliere  there  has  been  a  surrender  of  I 
the  rent  is  extinguished,  but  we  do  not  think  thi 
familiar  principles  apply  to  our  case.  So  far  from 
surrender  by  the  administrator,  and  an  acceptaoc 
part  of  the  lessors,  they  distinctly  dealt  with  eac 
upon  the  basis  that  the  estate  was  not  to  be  released 
liability  for  the  rent,  and  that  the  leases  were  to  c 
If  third  persons  had  purchased,  it  is  very  clear 
liability  would  iiave  continue^l,  and  it  is  equally  cl 
if  the  lessors  had  bid  a  larger  amount  than  the  rt 
would  have  been  liable.  The  doctrine  of  merger  ac 
guishment  of  rent  by  the  purchase  of  the  reversioi 
surrender  of  the  particular  estate,  is  based  principai 
the  impossibility  of  a  party  paying  rent  to  bimsel 
own  property,  and  can  have  no  application  to  a  c 
the  present,  where,  from  the  very  nature  of  the  trai 
the  liability  of  the  estate  for  the  rent  was  recognized. 
the  purchase  and  entry  have  destroyed  the  term  f 
purposes,  they  cannot,  we  think,  under  these  circun 
have  the  effect  of  extinguishing  the  express  contrai 
intestate  to  pay  the  rent  for  the  entire  year. 
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rroneous  judgments  of  tho  Justice's  Court.  Sure); 
annot  be  the  test  of  liability  in  such  cases.  If  such 
iw,  administrators  would  be  made  hisjirers  of  the  Lom 
f  thejudgmentsof  all  Courts  except  this,  and  they  ho 
istihed  in  ap[)eaIiDg  in  all  cases,  no  matter  how  trivii 
lus  much  unnecessary  litigation  would  be  encourag* 
jttlement  of  estates  delayed,  and  many  of  thera  wasi 
osis  and  counsel  fees,  "  All  that  a  sound  public 
squires  {of  administrators}  is  that  they  shall  act  ii 
lith  and  use  ordinary  care."     Mani-Y,  J.,  in  Neletm  v 

Jones  Eq.,  32.  They  are  "answerable  only  for  that 
tghgeiitm  or  gross  negligence  which  evidences  mala 
Iash,  J.,  in  beberry  v.  Ivey^  2  Jones  Eq.,  370;  Patte 
Vadsworth,  89  N.  C,  407.  In  this  case  the  adinini 
itigated  the  claims  in  good  faith,  and,  under  the  ci 
tances,  we  do  not  think  he  is  chargeable. 

The  case  of  Baruawell  v.  Smith,  5  Jones  Eq.,  16S,  ci 
>laintifi''s  counsel,  was  where  no  rmdance  was  madt 
mproper  judgment.  In  l\'iUiams  v.  MaUlaud,  1  ire 
2,  tlie  administrator  was  charged  by  reason  of  his 
enee  in  not  advertising  for  claims,  as  required  by  la 
ot  pleading  such  advertisement  in  bar  of  a  "dis 
ebt."  In  McLean  v.  McLean,  88  N.  C,  395,  it  was  m 
bat  the  note,  upon  which  the  judgment  was  rendere 
xecuted  by  the  administrator,  and  it  was  held  tt 
Lireties  were  not  liable.  None  of  these  cases  susta 
roposition  that  where  there  has  been  a  bona  Jide 
nee,  that  the  administrator  is  liable  if  he  does  not  i 
'here  may  be  cases  where  the  apparent  resistance  is 
over  for  collusion  and  fraud,  and  where  the  debt  is  so 
»tly  unjust  as  to  raise  a  presumption  of  fraud  agati 
dministrator  upon  his  failure  to  appeal.     This  is  n( 

case,  and,  for  the  reasons  given,  the  exceptions  art 
Liled. 
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amount,  it  appears,  was  the  balance  of  the  King  del 
had  not  been  paid,  Paul  having  satisfied  the  Court 
had  acquired  all  the  interests  of  the  other  parties  ii 
in  the  land  and  the  debts  charged  upon  the  same, 
adjudged  in  said  decree  that  Paul  pay  the  above 
into  Court.  This  judgment  'was  duly  docketed' 
judgment  docket  of  eaid  county.  In  May,  1875,  P 
cuted  to  Williams  &  Murchison  a  mortgage  on  said 
secure  a  large  debt  due  them.  In  May,  1881,  anolh 
gage  was  executed  to  said  parties  by  Paul,  securing 
considerable  debt  due  them  by  him.  Paul  died  i 
1881,  and  after  the  defendant  administered,  he  | 
amount  of  said  judgment  into  Court,  and  the  sa 
drawn  out  by  John  G.  Smith,  the  administrator  d.  b. 
of  said  King.  In  1882,  Williams  &  Murchison  sole 
their  mortgages,  a  part  of  said  land  for  enough  to  di 
the  lien,  and  the  balance,  some  two  thousand  doll 
paid  into  Court.  The  remaiuder  of  this  land  is  still 
In  passing  upon  this  voucher,  we  do  not  think  it  n 
to  enter  into  an  elaborate  examination  of  the  doc 
exoneration,  as  applied  to  the  administration  of  ei 
deceased  persons.  It  is  sufficient  to  say  that,  in  the 
of  any  controlling  direction  by  a  decedent  to  thee 
the  personal  estate  is,  primarily,  liable  for  the  debt 
deceased,  although,  as  in  the  case  of  a  mortgage  or  c 
judgment,  the  creditor  has  a  lien  upon  the  real  estatt 
cMson  V.  Williams,  71  N.  C,  135.  This  is  the  orde 
bility  established  by  law,  and  is  not  to  be  disturbec 
the  testator  plainly  expresses  a  contrary  intention 
law  fixes  the  burden  on  the  personalty,  and  this  can 
altered  by  the  testator;  and  the  intention  on  his  part 
it  is  not  inferred  upon  slight  grounds.  Chaining  thi 
not  sufficient.  However  anxiously  it  is  done,  that 
of  itself  have  the  effect  of  exempting  the  personalty. 
ards  V.  Wortham,  2  Dev.  Eq.,  178.     There  is  no  will 
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the  adtninistrator  would  not  be  liable  in  paying  off 
cliarge  if  the  result,  as  is  contended,  proved  beneficu 

estate.  In  such  n  case,  equity' would  inlerpose  and 
hiai.  We  are  further  of  the  opinion  that  the  intesti 
ing  acquired  thf  equitable  title  to  the  land  charged  \ 
aaid  balance,  the  administrator  was  authorized  by  T. 
§  1415,  to  pay  off  and  discharge  the  said  lien.  Thefo 
are  the  objections  most  pressed  on  the  argument  be 
but  we  have  considered  them  all,  and  our  conclusion 
the  exceptions  should  be  overruled. 

The  exception  to  thp  finding  of  his  Honor  that  I 
of  H.  L.  Myrover  was  not  "dropped  "  from  the  civii 
and  also  the  exeeplidns  as  to  certain  notes  and  a 
having  been  returned  as  desperate,  involve  a  consii 
of  facts,  and  the  findings  of  his  Honor  are  cdnclusiv 

The  remaining  exceptions  are  to  the  failure  of  tlis 
to  report  the  facts  as  to  certain  claims  filed  against  tli 
It  does  not  appear  that  ihe  facts  were  so  reported 
■claims  of  Beard,  Kohinson  <k  Co.,  D.  Paul,  Z.  Fihm 
J.  C.  McEachiii.  The  exceptions  as  to  these  are  su 
The  exception  as  to  the  claim  of  Benedict,  Hall  & 
abandoned  in  this  Court.  If  there  are  any  other  d 
which  the  facts  are  not  reported,  and  which  hai 
excepted  to  on  that  ground,  it  will  be  the  duty  of  tht 
to  report  the  same. 

Let  this  opinion  be  certified  to  the  Superior  Court 
end  that  further  action  may  be  had  and  the  judgmer 
tied  in  conformity  to  it — each  party  to  pay  bis  costs 
Court. 

Modified  and  affii 
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Wilson  v.  Fowler. 

The  Court  refused  to  allow  the  defendant  to  plead,  ansver 
or  demur,  unless  he  would  give  a  mortgage  of  the  real  estate 
last  mentioned  as  allowed  by  the  statute,  {The  Code^  §117) 
in  certain  cases,  and  he  excepted.  The  Court  gave  judg- 
ment for  the  plaintiff,  and  the  defendant  appealed. 

Messrs.  J.  C.  L,  Gudger  (by  brief)  and  Theo.  R  Davidsm, 
for  the  plaintiff. 

Mr.  George  SmatherSy  for  the  defendant. 

Merrimon,  C.  J. — after  stating  the  case :  The  proviso  of 
the  statute  {The  Code,  §237)  dispenses  altogether  with  the 
undertaking  required  of  the  defendant  in  actions  to  recovtf 
land  or  the  possession  thereof  by  that  section.  The  terms  of 
the  proviso  are  clear,  explicit  and  exclusive.  It  declares 
"  that  no  such  undertaking  shall  be  required  "  in  the  case 
provided  for.  The  words  "  no  such  "  are  used  in  the  broad 
sense  of  not  any  like  that  required.  There  is  nothing  in 
the  statute  that  suggests  the  contrary,  or  that  an  undertak- 
ing for  a  less  sum  than  two  hundred  dollars  in  amount  may 
be  required  in  any  case.  The  purpose  is  to  allow  persons 
thus  poor  to  make  defence  in  such  actions  without  giving 
any  undertaking.  Hence  it  is  said,  in  'Devipsey  v.  Shod&, 
93  N.  C,  120,  that  if  the  defendant  should  make  his  affi- 
davit as  required,  and  his  counsel  should  make  the  neces- 
sary certificate  as  to  the  merit  of  his  defence,  he  would  have 
"  the  right  to  answer,  and  it  did  not  rest  in  the  discretion  of 
the  Court  to  refuse  to  allow  him  to  do  so."  The  cases  cited 
in  that  case  are  to  the  like  effect. 

The  "statute  {The  Code^  §  117)  does  not  authorize  the  Court 
to  require  a  party  to  execute  a  mortgage  of  real  estate  in  the 
cases  therein  provided  for.  It  simply  allows  the  party  oi 
whom  an  undertaking  may  be  required  in  such  cases,  to  give 
such  mortgage  instead  of  it,  and  the  former  must  be  for  the 
same  amount  as  the  latter. 


* 


TEMBER  TERM,  1889. 


WnsoN  11.  Fowler. 


it  the  certificate  of  the  defendant's  couu- 
:,  because  it  did  not  in  terms  state  that, 
le  plaintiff  is  not  entitled  to  recover." 
in  effect — they  said,  that  in  their  opinion, 
efence  to  the  action."  If  he  had  such 
he  plaintiff  be  entitled  to  recover  ia  this 
e  does  not  require  that  the  counsel  shall 
itiff  was  not  entitled  to  recover  in  any 
uired  to  examineand  express  an  opinion 
plaintiff's  cause  of  action,  further  than 
IS  the  opinion  that  he  is,  for  sufficient 
I  recover  in  the  present  action.  If  the 
fectual  defence  that  does  not  reach  the 
le  plaintiff's  action,  he  is  entitled  to  the 
srtificate  is  to  the  effect  that  the  plaintiff 
over  in  this  action.     Tayhr  v.  Apple,  90 

1  have  allowed  the  defendant  to  plead, 
thout  requiring  any  undertaking.  To 
ve  opportuniiy  to  do  so,  the  judgment 
id  farther  proceedings  had  in  the  action 


Error. 
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Ballinger  v.  Cureton. 


T.   T.   BALLINGER,    Adm'r  of   WILLIAM    BALLINGER    v.  T. 

CURETON,  Adm'r  of  GOVAN  MILLS. 

Parties — Presumption — Possession  —  Administration — Bi 

of  Proof. 

M.  executed  to  **B.,  executor  of  R.  B.,"  a  bond  for  the  payment  i 
money;  B.  died  and  his  administrator  brought  action  for 
recovery  of  the  amount  due  :  Held — 

1.  That  B.'s  administrator  could  not  maintain  the  action,  and 

should  have  been  brought  by  the  administrator  de  bonis 
of  R.  B. 

2.  That  while  the  possession  of  a  bond,  made  payable  to  another 

will  ordinarily  raise  a  presumption,  as  against  the  obligor,  tliat  I 
who  has  that  possession  is  the  rightful  owner,  and  willei 
him  to  maintain  an  action  thereon  in  his  own  name,  yet  vi 
upon  the  face  of  the  instrument,  it  appears  that  the  person  tow] 
it  was  given  took  it  in  a  fiduciary  capacity,  the  possession  by 
personal  representative  raises  no  presumption  that  his  inl 
had  become  the  owner  in  his  individual  capacity,  and  the 
is  upon  him  to  show  affirmatively  a  transfer  of  ownership. 


This  was  a  civil  action,  tried  at  the  Spring  Term,  !• 
of  the  Superior  Court  of  Polk  County,  before  Clark,  J. 

The  action  was  brought  by  William  Ballinger,  the  inl 
tate  of   the    plaintiff,  T.   T.   Ballinger,   to   recover  of 
administrator  of  Govan    Mills,  one  of   the   obligors, 
amount  due  by  virtue  of  the  following  note : 

"$2,855.  Twelve  months  after  date  we,  or  eitlierof 
promise  to  pay  William  Ballinger,  executor  of  Richard 
linger,  or  bearer,  twenty-eight  hundred  and  fifty-five  dolli 
with  interest  from  date,  for  value  received  of  him,  as 
ness  our  hands  and  seals,  this  October  26,  1859. 

(Signed)  "  GOVAN  MILLS.  [Seal] 

"J.  A.  WALKER.         [8kal] 
"  Mr.  JOS.  SMITH."     [Seal] 
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ture  of  said  Mills  to  said  note  was  in  Grovan  Mills'  pi 
handwriting;  that  he  was  also  well  acquainted  with  T. 
Trimmer  and  with  his  handwriting;  that  said  Trimmer 
Clerk  of  the  Court  of  Spartanburg  County,  South  Cai 
at  the  date  of  the  entry  on  the  back  of  said  note  of 
credit  for  $346.09;  that  said  entry  and  signature  were  aU 
the  proper  handwriting  of  said  T.  M.  Trimmer;  that  the 
of  Bobo  &  Carlyle  had,  at  one  time,  this  identical  note 
their  hands  for  collection,  and  at  the  time  the  credit 
given,  and  he,  as  attorney,  received  the  amount  stated 
$346.09,  as  a  payment  on  said  note  at  the  time  mentiai 
and  that  the  credit  was  a  bona  fide  credit. 

The  plaintiff  thereupon  rested  his  case. 

The  Court  stated  to  plaintifiF's  counsel  that,  as  hi? 
evidence  showed  that  the  bond  was  due  to  Richard  Ball 
ger,  creditor,  and  was  held  by  "  Wm.  Ballinger,  as  his  ex( 
tor,"  the  administrator  de  bonis  non  of  Richard   Ballinf 
would  be  the  party  to  bring  the  action,  and  not  the  admii 
istrator  of  Wm.  Ballinger,  as  the  evidence  thus  stood, 
remarked    that   counsel  could,  if    he   chose,   take  a  m 
suit  and  appeal,  if  he  so  desired.     Counsel  declined  to 
a  nonsuit.    The  Court  directed  the  jury,  upon  the  evidei 
to  answer  the  issue  submitted,  ?'.  e..  Is  defendant  indebted 
plaintiff,  if  so,  how  much  ?  in  the  negative,  and  gave  ju( 
ment  accordingly. 

Appeal  by  plaintiff. 

Messrs.  T.  P.  Devereux  and  W.  A.  Hoke,  for  the  plaintiff. 
Messrs.  J.  A.  Forney,  W.  H.  Baity ,  M.  H.  Justice  and  B'Xj 
Mordgomery,  for  the  defendant. 


Avery,  J. — after  stating  the  facts:  The  administrator rfj 
William  Ballinger  is  not  entitled  to  recover  unless  hisinte^j 


3UBETON. 

lien  he  eued  out  the  original 
leld  the  note  which,  upon 
im  as  executor  of  Richard 
iptioii  of  law  arising  from 
dividual  right  rather  than 

the  express  terms  of  the 
1  it  as  executor,  and  neither 
nor  the  evidence  tends  to 
le  right  passed  to  him,  per- 
nent  recognized  hy  law  as 
,d  held  a  negotiable  bond, 
Q  his  testator,  Richard  Bal- 
>r,  then,  in  the  absence  of 
obligee  as  that  growing  out 
umption  would  have  arisen 
inst  the  obligor  that  he  was 
ntitled  to  recover  the  sum 
e  plaintiff  to  show  aflirma- 

the  note  from  himself,  as 
I  individually.  The  rule 
own  by  Justice  Ri'fpin,  for 
N.  C,  442.  "The  provision 
§130;   The  Ctorff,  §  1511)  is, 

executor  or  administrator 
to  which  the  estate  is  party 
[lis  representative  capacity, 
middle  ground,  for,  when- 
1  the  name  of  the  real  party 
n  that  case  the  Court,  after 
Sel2^  V.  Leim.  69  N.  C,  133 ; 
iderv.  Ifm(oM,SlN.0.,191, 

certain  before,  it  is  made 
;ute  already  mentioned  and 
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section  55,  C.  C.  P.  (The  Codey  §  177),  that  an  action  on 
a  note  could  only  be  maintained  by  an  administrator  de 
non  of  the  testator. 

This  case  is  readily  distinguishable  from  tliat  of  H^Aly 
Holly,  94  N.  C,  670.     Indeed,  tlie  principle   decided  tl 
sustains  the  view  we  have  stated.     The  facts  in   that 
were,  that  Augustus  J.  Holly  held,  at  the  time  of  his  d< 
two  notes  executed  by  G.  W.  Worable  and  payable  to 
brother,  W.  J.   Holly,  not  endorsed  by  said    payee. 
Court  held  that  the  presumption  of  ownership  would  bai 
arisen  in  an  action  brought  by  A.  J.  Holly,  or  his  exeeai 
against  Womble,  the  obligor,  but  not  as  against  the  oblij 
and  that  the  mere  possession  gave  rise  to  no  presumption 
an  assignment  of  the  notes  by  the  obligee  to  the  holA 
The  Court  cited   with   approval   the  case  of  RobertWH 
Dunn,  87  N.  C,  191,  in  which  the  same  rule  is  laid  doi 
But,  in   this  case,  the  intestate  of  plaintiff  did    not  hoi 
a  bond  in  which  another  was  named  as  obligee,  but  oi 
which  was  payable,  by  its  terms,  to  himself  as  executor,  ai 
he  cannot  rely  on  a  presumption  of  law  to  contradict 
instrument,  when  he  otlers  no  explanation.     When  the  fa( 
in  any  case  are  known,  or  admitted,  and  are  inconsistei 
with  a  presumption  raised  by  law  in  the  absence  of  eviden( 
it  has  been  held  by  the  Courts  that  such  presumption 
rebutted.     Doggett  v.  Railroad  Co.,  81  N.  C,  459. 

It  appearing  from  the  face  of  the  note  that,  when  execute 
it  constituted  a  part  of  the  trust  fund  held  by  William 
linger,  as  executor,  he  was  required  by  The  Code,  §  1511,  tffj 
sue  for  it  in  his  representative  capacity,  and  cannot  noiTj 
avail  himself  of  a  presumption  that  arises  only  in  the  absenc 
of  such  direct  proof  of  ownership. 

In  Rogers  v.  Gooch,  supra,  the  administrator  .of  a  persoi 
representative  was  not  permitted  to  maintain  an  action  iai 
his  own  name  on  a  bond  that  was  not  allowed  the  latter  aij 
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This  was  a  civil  action,  tried  at  Fall  Term,  1&^, 
Swain  County  Superior  Court,  before  dark^  /. 
The  facts  are  stated  in  the  opinion. 

Mr.  A,  3/.  Fry^  for  the  plaintiff. 

Mr.  F.  C.  Fisher  (by  brief),  for  the  defendant. 

Shepherd,  J.:    The  complaint  alleges  that  J.  B. 
purchased  and  paid  for  the  land  described  in  the  complaii 
but,  for  the  purpose  of  defrauding  his  creditors,  procured 
title  to  be  made  to  his  father,  the  defendant.     Judgmi 
were  obtained  against  the  said  J.  B.  Raby,  and,  under 
executions  issued,  and  were  levied  upon  the  lands, 
plaintiff  purchased  at  a  sale  under  these  executions, 
brings  this  action  for  the  possession,  and  also  to  have 
defendant  declared  a  trustee  for  his  benefit.     No  answer 
filed,  and  judgment  was  rendered  in  accordance  with 
prayer  of  the  complaint,  from  which  the  defendant  apj 

It  is  hardly  necessary  to  cite  authorities  to  show  that 
interest  of  J.  B.  Raby  could  not  be  sold  under  executic 
The  distinction  between  an  estate  in  equity  and  a  mere 
in  equity,  in  this  respect,  is  well  stated  in  HinsdaU  v.  Tl 
ton,  75  N.  C,  382.   In  this  case  Pearson,  C.  J.,  says:  "Wl 
one  has  an  estate  in  equity,  viz.,  a  trust  estate,  which  enal 
him  to  call  for  the  legal  estate  without  further  c^ndiw 
save  the  proof  of  the  facts  which  establish  his  estate, 
trust  estate  is  made  the  subject  of  sale  under  ^ /a.  But  whe 
one  has  only  a  right  in  equity  to  convert  the  holder  of 
legal  estate  into  a  trustee  and  call  for  a  conveyance,  tie  ic 
that  this  is  a  trust  estate,  subject  to  sale  under  fifcyis 
to  us." 

In  the  present  case,  the  judgment  debtor  did  not  ha! 
even  a  right  in  equity,  as  it  is  alleged  that  the  trust 
infected  with  fraud ;  in  which  case  the  Court  would  not 
at  the  instance  of  either  party.     Page  v.  Goodman,  8  Ii 
Eq.,  16. 
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4.  Where,  thereforp,  the  appellant  had  served  his  case  after  theti 
within  which  he  might  have  done  so  under  the  statute,  as  it 
originally,  but  within  the  ten  days  as  provided  in  the  Act  of  1^ 
and  the  appellee  had  no  opportunity  to  file  exceptions:  HM 
although  the  appeal  was  save<i  by  the  Act  of  1889,  nevenbdai' 
the  appellee  w^as  entitled  to  the  statutory  period  of  Bre  daji  k 
which  to  file  his  counter-case. 

Appeal  from  Fall  Term,  1888,  of  Cherokee  Suf>eriff 
Court.     See  same  case,  102  N.  C,  487. 

Mr.  Theo.  F.  Davidson,  for  the  plaintiflFs. 

Messrs.  E.  C.  Smith  and  J.  W.  Cooptr,  for  the  defendants. 

Clark,  J.:  At  last  term  the  appellees  moved  to  dismia 
this  appeal,  and  assigned  as  one  of  the  grounds  that  it  had 
not  been  docketed  before  the  call  of  the  district  to  which  it 
belonged.  The  appellants  obtained  leave  to  show  reasonable 
excuse  for  such  failure.      Walker  v.  Scott,  102  N.  C,  487. 

At  this  term  the  appellants  show,  by  affidavits,  which  are 
uncontradicted,  that  the  transcript  of  the  record  on  appeal 
was  mailed  in  ample  time  to  have  reached  the  office  of  the^ 
Clerk  of  this  Court,  and  have  been  docketed,  before  the  docket 
for  that  district  was  perused  (Rule  5).  The  delay  w»: 
caused  by  some  irregularity  of  the  mails.  The  excuse  » 
reasonable,  and  the  motion  to  dismiss  on  that  ground  i^ 
denied.  As  the  appeal  was  taken  several  months  previoaSi 
we  do  not  see,  though,  why  the  appellant  should  not  have  hid 
the  record  sent  up  earlier,  and  avoided  the  risk  of  delay  ly' 
possible  irregularities  of  the  mail.  The  attention  of  Clerki 
of  the  Superior  Courts  should  be  called  to  section  551  ef 
The  Code,  which  requires  them  to  send  up  a  transcript  of  the 
record  in  each  case  on  appeal  within  twenty  days  after  the 
case  agreed  by  counsel,  or  the  case  settled  by  the  Judge,  is 
filed.     This  act  should  be  strictlv  observed. 

In  the  Court  below,  it  was  found,  at  Fall  Terno,  18S%: 
upon  appellant's  own  testimony,  that  the  case  on  appeal  wei 
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lants'  case  not  having  been  served  in  time,  had  served  la 

counter-case.     Upon  a  reasonable  and  just  construction  of 

the  intendment  of  the  statute,  which  must  be  held  to  apfJy 

equally  in  favor  of  appellant  and  appellee,  under  the  peca- 

liar  circumstances  of  this  case  the  appellees  are  equitably 

entitled  to  have  their  views  of  the  case  presented. 

The  appellees  will,  therefore,  be  allowed  five  days  after 

the  certificate  of  this  opinion  is  filed  in  the  office  of  the 

Clerk  of  the  Superior  Court  of  Cherokee  County,  to  file  their 

exceptions,  should  they  desire  to  do  so,  to  the  appellant 

case  on  appeal,  nunc  pro  tunc,  and  if  the  parties  cannot 

agree  upon  the  statement  of  the  case,  it  will  be  settled  bj 

his   Honor   Judge   Boykin,    under    the    requirements  of 

section  550  of  The  Code.    The  transcript  of  the  "case  on 

appeal,"  when  agreed  upon  by  the  parties,  or  settled  by  the 

Judge,  will  be  certified  to  this  Court,  that  the  case  may  stand 

for  argument  at  next  term. 

Per  curiam,  it  is  so  ordered. 


JACOB  H.  DAVIS  and   STEPHEN   DAVIS  v.   LUTSON  STBOUIX 

Action  to  Recover  Land — Etldetice — Bond  Jot   Title — ft»* 

sion —  Trespass —  Variance. 

1.  Where  possession  is  relied  upon  to  perfect  title  to  land,  such  poflB» 

sion  must  be  shown  either  by  proof  of  known  and  visible  bouiA'; 
ries  of  the  claim;  by  the  definite  calls  in  a  deed,  or  by  makingc^' 
tain,  by  evidence  dehors,  an  ambiguous  description  in  a  deed 

2.  In  an  ordinary  action  to  recover  land,  the  plaintiff  must  locate  th>^ 

property  sued  for  with  reasonable  certainty,  and  then  prove  tfc* 
defendant's  unlawful  possession  or  trespass  thereon. 
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title,  dated  the  27th  of  December,  1845,  executed  by  John  C. 
Wasliington  to  Hardy  Davis,  in  the  usual  form,  bindingthe 
vendor  to  convey  to  Davis,  on  payment  of  four  notes,  falling 
due,  respectively,  on  the  2d  of  January  of  the  four  years 
1847,  1848, 1849  and  1850,  a  tract  of  laud  described  as  fol- 
lows: "  The  resldufi  of  a  tract  of  land,  which  the  said  John  C 
Washington  has  heretofore  sold  to  Spencer  Davenport,  lying  m 
this  county  and  a'^joins  the  said  H.  Davis,  York  Howard  and 
perhaps  others,  and  is  the  balance  only  of  said  tract  thai  said 
Spencfr  Davenport  has  not  heretofore  conveyed  to  sundry  perssfu, 
a7id  which  residue  the  said  Hardy  Davis  has  this  day  purchated 
for  four  hundred  dollars"  &c. 

It  was  admitted  that  plaintiffs,  and  those  under  whom 
they  claim,  went  into  possession  under  the  bond  from  John 
Washington  forty-one  years  before  the  trial,  and  remained 
on  the  land  until  1871  or  1872. 

Plaintiffs  introduced  as  a  witness,  Ira  D.  Heath,  Sr.,  who 
testified  8S  follows :  **  I  was  living  on  land  at  the  time 
Davis  bought  land  from  Washington  ;  Spencer  Davenport 
was  on  land  ;  he  gave  it  back  to  Washington ;  could  not 
pay  for  it.  Davis  told  me  he  had  bought  it  and  requested 
me  to  leave  it.  Hardy  moved  on  it  forty-one  or  forty-two 
years  ago ;  stayed  on  it  till  the  war  came  on  ;  he  had  been  back 
since ;  his  family  stayed  there ;  no  one  has  been  in  possession 
after  Davis  and  his  family  went  in  until  Stroud  took  pos- 
session ;  he  had  it  some  four  or  five  years.  Davenport  gave 
up  land  to  Washington.  Davis  told  me  he  had  bought  from 
Washington.  I  moved  out  and  Davis  moved  in ;  Daven- 
port settled  me  on  land  ;  he  told  me  he  had  given  up  papereto 
Washington,  this  was  just  before  Davis  went  into  possession." 
The  plaintiffs  then  proposed  to  ask  witness  if  he  knew  the 
land  described  in  the  bond,  for  purpose  of  identifying  the 
land  as  the  land  described  in  the  complaint.  Objected  to 
upon  ground  that  the  description  iu  the  bond  is  not  suflBcient 
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tion  decided  by  the  Court,  closed  their  evidence,  and  Um 
Court  intimated  to  them  that  thev  could  not  recover  beeaiui 
they  had  not  identified  the  lands  attempted  to  be  described 
in  the  bond  for  title  executed  by  John  C.  Washington  ts 
Hardy  Davis  by  any  competent  testimony,  and  suggested  to 
them  to  take  a  nonsuit. 

The  plaintiffs  declined  to  take  a  nonsuit,  and  insisted 
upon  their  right  to  have  a  finding  by  the  jury  on  the  issues.  I 

The  Court  instructed  the  jury  to  answer  the  issues  sub- 
mitted in  favor  of  the  defendant. 

Plaintiffs  moved  for  a  new  trial,  assigning  for  error  the , 
rulings  of  the  Court  on  the  evidence,  and  the  instructions' 
given,  which  motion  was  denied,  and  the  Court  gave  judg- 
ment for  the  defendant,  from  which  the  plaintiffs  appealed 

No  counsel  for  the  plaintiffs. 

Mr.  George  Rountree,  for  the  defendant. 

■ 

Avery,  J— after  stating  the  facts:  It  is  sometimes  diffi- 
cult to  decide  from  such  a  mass  of  testimony  and  excep- 
tions, as  we  have  in  this  case,  including  even  the  objecnons  ' 
entered  for  the  defendant,  the  principle  that  governs  a  csat, 
But  we  concur  in  the  conclusion  reached  b}*  the  Judge 
below,  that  the  plaintiffs  are  not  entitled,  in  any  aspect rf 
the  case,  to  recover,  for  reasons  that  seem  to  us  obvious. 

The  burden  was  upon  the  plaintiffs  to  show  a  better  titlct 
derived  from  John  C.  Washington,  either  legal  or  equitable,  ' 
for  the  land  described  in  the  complaint,  than  that  of  defend- 
ant, claimed  from  the  same  source.  In  order  to  make  t 
prima  fade  showing  of  such  title,  it  was  necessary  not  onlj 
to  offer  testimony  tending  to  identify  the  description  con- 
tained in  the  bond  for  the  title,  by  its  boundaries,  but  tend- 
ing to  prove  that  those  boundaries  contained  precisely  the 
same  land,  covered  by  the  courses  and  distances  specificaHv 
set  forth  in  the  first  paragraph  of  the  original  complaint. 
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daiit  was  wrongfully  in 
1  the  actiou  was  brouglit. 
at  the  piaintiffg,  and  thos 
ived  for  forty-one  years 
d.  But  title  cannot  be  at 
m  indefinite  in  its  exten 
limed  to  be  matured,  ni 
ite  calls  of  a  deed,  by  n 
an  ambiguous  descriptio 
itablish  tlie  known  and 

There  was  no  testimony 
Led  to  the  jury  tending 
le "  of  tbe  tract  of  land  s 
t,  and  not  previously  coi 
ersons,  although    the  di 

the  admission  of  such 
it  could  not  be  stiowu  a  t 
I  land  on  which  it  was  a'. 
tut  if  the  outlines  of  the 
3  sundry  persons  <  ould  iia' 

bad  also  been  offered  ti; 
mveyance  from  Washing 
t  covered  by  that  ambiguf 

would  have  still  remain 
am  V.  Bird,  8  Ired.,  280. 
)"  of  land  mentioned  in 
r  the  defendant's  possessio 
ii  variance  between  the  i 
vas  no  evidence  to  show 
the  amended  complaint, 
ion  of  the  land  sued  for, 

Caipinter  v.  Hvffgtelter,  8 
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B.  B.  LENOIR  et  al  v.  THE  VALLEY  RIVER  MINING  CX)MPAN^ 

Appeal — Argument. 

It  is  the  duty  of  parties  to  see  that  their  causes  are  fully  argued 

the  Supreme  Court,  and  where  this  has  not  been — especially  wbeiej 
the  record  is  voluminous  and  assignments  of  error  indefinite — the^i 
Court  will  require  it  to  be  reargued. 

Appeal   from   Fall  Term,  1888,  of  Cherokek   Superior 
Court. 


No  counsel  for  the  plaintiffs. 
Mr.  J.  W.  Cooper  {Mr.  E^iward  McCardy  was  on   the  brirf 
with  him),  for  the  defendant. 

Merrimon,  C.  J.:  It  is  the  duty  of  parties,  and  impor- 
tant to  them,  especially  in  cases  of  moment,  to  see  that  their 
appeals  are  prosecuted  in  this  Court  industriously,  aud 
thoroughly  argued.  Such  arguments  are  not  only  valu- 
able helps  to  the  Court,  but,  in  some  cases,  they  are  essen- 
tial to  a  proper  understanding  and  decision  of  them.  Parties 
should  earnestly  endeavor  to  present  their  cases  before  the 
Court  in  the  most  intelligible  manner  practicable,  especially 
as  this  is  the  Court  of  last  resort,  settling  the  law  in  its- 
application  to  cases  indefinitely.  It  is  of  the  highest  impor- 
tance that  it  shall  be  settled  correctly. 

We  have  examined  the  record  in  this  case  with  consid- 
erable scrutinv.  It  is  voluminous  and  confused.  The 
assignments  of  error  in  several  important  respects  are  indefi- 
nite and  scarcely  intelligible,  as  we  see  them.  We  are 
unable,  so  far,  to  interpret  them  satisfactoril}\  The  elab- 
orate brief  of  the  appellant  has  reference  to  only  a  part  of 
the  errors  assigned,  and  the  counsel  present  said  little  more 
than  read  it.  The  case  was  not  argued  at  all  for  the  appel- 
lees.    It  seems  to  be  of  considerable  importance  and  merits 
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This  is  a  civil  action  for  damages  for  an  injury  susta: 
by  the  defendant,  which  was  tried  at  August  Term,  1889, 
the  Superior  Court  of  Cleveland  County,  before  (Junnar, 

The  plaintiff  testified:  "On  April  29th,  1887, 1  was  in 
employ  of  the  defendant  as  baggage- master.     Just  be 
reaching  Black's  Station,  the  conductor  (McCarthy)  told 
that  there  was  a  flat-car,  with  brick  on  it,  to  be  cut 
When  we  reached  there,  I  got  off  to  cut  ofiF,  so  that  it  co 
go  on  the  side  track.     I  left  the  pin  as  I  had  been  di 
so  that  it  would  be  in  position.     I  waved  the  fireman  to 
forward;  instead  of  doing  so,  the  engine  moved  back, 
called  to  him  to  stop;  he  did  so,  and  I  went  to  uncouple 
car  again  and  felt  the  motion  of  the  train.     As  I  attem 
to  get  out,  I  was  caught.     The  cht  moved  backwards;  ml 
left  foot  was  in  between  the  two  rails;  my  right  foot  on 
outside  of  the  rail;  rav  foot  was  cut  off.     I  was  instrn 
by  Maj.  Jones,  the  superintendent,  to  aid  in  the  coupling 
cars  and  do  anything  I  saw  to  be  done  without  waiting 
be  told.     The  signal  which  I  gave  was  to  go  forward. 
fireman  was  looking  at  me  when  I  gave  the  signal, 
engine  was  No.  16.     I  know  nothing  of  the  condition  of 
engine;  I  had  received  no  notice  of  any  defect  in  the  engi 
I  knew  nothing  of  the  fireman's  unfitness  to  run  an  engine 
had  received  no  notice  of  it.     It  was  customary  for 
engineer  to  leave  his  engine  and  go  to  get  ordeis,  leaving 
fireman  in  charge.     I  do  not  know  whether  we  stopped 
an  incline  or  on  a  level.     The  engine  was  standing  reve 
It  was  a  C,  C.  &  C.  car;  they  were  new;  I  saw  no  defect 
the  cars  or  the  bumpers.     I  did  not  signal  that  I  was  goi 
in  between   the  cars;  it  was  not  necessary.     The  ear  *i 
standing  still.     The  fireman  was  in  the  cab.     I  stepped  oi 
six  or  eight  steps  to  give  the  signal.     When  I  told  thefi 
man  to  stop,  and  he  did  so,  he  was  standing  in  the  cab 
think  he  had  his  hand  on  the  lever.     I  think  he  could  ha 
h^ard  me.     As  he  stopped,  I  stepped  in  between  the  cars 
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!  distance  from  the  train  before  the  fire- 
I  gave  the  fireman  no  notice  tlifit  I  was 

he  plaintiff,  teiilified  :  "  I  am  a  machin- 
es; I  think  I  understand  locomotives 
!  for  defendant — a  horiKonlal  engine 
ured  is  an  old  engine,  badly  defaced 
ftd  given  away ;  the  valve  seat  is  coq- 
;ck  ;  her  frame  was  in  bad  condition — 
:op  section  was  broken  ;  the  valve  will 
y  in  an  engine  in  that  condition ;  the 
itrol  his  engine.  I  saw  the  train  which 
I  up ;  I  saw  the  engine;  it  was  running 
he  thrirttle  was  leaking  the  engine  is 
i  time.  An  engine  in  this  condition  is 
■ction  opposite  from  that  desired.  I  did 
ine  in  the  spring  of  1887,  April  or  May. 
bly  defaced.  I  was  called  upon  to  turn 
it  in  good  repair  as  far  as  I  examined, 
1  to  do.  I  have  run  a  locomotive.  I 
ibout  seven  months.  I  called  the  atten- 
Lo  the  bad  condition  of  the  engine." 
tied:  "I  know  Mr.  Bryson ;  he  said  to 
'  the  engine  was  badly  out  of  fix.  I  did 
;  was  the  first  engine  that  came  on  the 
3  16.  Ferguson  and  Maring  brought  it 
■ee  or  four  times.  I  could  tell  that  the 
tly  right  by  the  sound." 
iiled  by  plaintiff,  testified:  "  I  spoke  to 
3on  was  hurt." 

iied:  "I  know  No.  16,  on  the  A.  L.  R. 
low  from  her  exhaust.  She  appeared  to 
as  not  used  for  passenger  train.  She 
n  car  power." 
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Maj.  Jones,  for  defendant,  testified:  "  I  urn  superinl 
ent  of  defendant's  road.  Have  been  for  three  years, 
to  that  time,  for  twelve  years,  I  had  been  superinteDdent 
other  roads.  I  know  No.  16.  We  hired  it  of  theRd 
R.  R.  about  the  first  of  April ;  about  a  mcmth  before  ph 
tiff  was  hurt.  She  came  to  me  rif:ht  out  of  the  shop,  and! 
good  order.  At  the  time  of  the  accident  it  was  in  good 
dition.  We  kept  it  two  of  tliree  months  and  returned  it 
good  condition.  We  received  two  other  engines,  and 
no  use  for  it.  No  defects  were  ever  called  to  my  atteDl 
No  repairs  were  made  while  we  had  it,  other  than  *lii 
up.'  We  used  it  I  think  five  months.  I  saw  it  nearly  e^ 
day.  The  train  stopped  at  Black's,  on  an  incline  on  a 
80  feet  to  the  mile  on  a  curve.  The  distance  between 
cars  was  16  or  18  inches.  When  the  cars  were  standing 
would  be  about  33  inches  space  from  the  outside  of 
wheels.  When  a  person  is  uncoupling  a  car  he  should  stai 
with  his  face  to  the  engine,  straddle  the  rail.  I  employe 
plaintiff  to  go  into  baggage  car.  My  instructions  were 
make  himself  useful  and  obey  those  to  whom  he 
assigned,  in  this  case  the  conductor.  I  put  Muring  in  chai 
as  engineer,  and  Wesley  Wright  as  fireman.  They  w< 
competent.  Thej'  were  well  recommended,  I  made  inquirj«j 
The  engine  was  on  a  curve  turned  towards  Black's  Static 
Before  we  got  the  16,  the  defendant  road  had  two  smi 
engines ;  16  was  a  horizontal,  and  the  *  Arcturus.'  This 
the  engine  sent  to  the  shop ;  she  was  pulled  in  with  \iml 
*  Putney.'  No.  16  was  never  in  the  shop.  I  got  to  the  plact 
in  three  minutes  after  the  accident.  I  did  not  examine  tha 
valves.  It  was  the  action  and  not  the  looks  of  them  that  I 
relied  upon.  The  cylinder  head  was  blown  out  sometimej 
after  the  accident.     I  cannot  say  that  it  was  No.  16." 

Mr.  Making  for  defendant,  testified:  "I  am  fiflv-0D6! 
years  old.  Have  been  in  the  railroad  service  thirty-three  or  j 
thirty-four  years;  have  been  engineer  twenty-eight   yeain 
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am  now  on  the  defendant's  road  «s  engineer.  When  I 
went  on  the  defendant's  road,  it  had  three  engines — 'Ai 
rus,'  'Putnev'  and  'No.  IC  I  carried  the  *Arcturus'  to 
shop  at  which  Bryson  worked.  Bryson  repaired  it — 6: 
the  siud-bolts  It  was  an  old  engine.  Have  handled  No. 
switching  at  Black  s.  Two  or  three  days  before  the  aecidi 
its  condition  whs  good.  It  obeyed  the  movements  of 
lever.  I  handled  the  same  engine  two  or  three  days 
the  accident.  It  was  a  Pittsburg  engine — first-class.  It 
no  such  defect  as  caused  it  to  move  involuntarily.  I  ki 
this  from  handling  it.  I  saw  the  engineer;,  he  was  in 
cab— right-hand  side.  This  was  the  correct  position, 
understand  the  construction  of  an  engine  and  the  mai 
of  operating  one.  I  think  that  I  am  competent  to  expi 
an  opinion  in  respect  to  the  working  of  an  engine — theei 
or  defects,  &c.  I  acquired  this  knowledge  by  working  in 
shop  and  running  an  engine.  The  leaking  of  a  throttle- vtl^ 
would  not  cause  an  engine  to  move  in  a  direction  opj 
from  that  desired.  If  it  was  allowed  to  stand  leaking, 
might  move  a  little— about  one  revolution.  The 
w^ould  pass  into  a  cold  chamber.  The  effect  of  a  leak  in 
throttle  is  to  require  more  fuel.  The  engine  would  move 
the  direction  in  which  the  lever  was  set  If  the  steam  is  i| 
front  of  the  piston,  it  will  make  a  revolution  to  get 
The  direction  in  which  it  would  move  would  depend  u| 
the  way  the  lever  was  set.  Bryson  was  in  the  shop, 
ner  and  Jackson  were  there.  I  know  that  No.  16  was 
carried  to  the  shop.  No.  16  was  the  first  engine  on  the 
Mr.  Maring  ran  No.  16  to  the  construction  train  before 
other  engines  came.  It  was  not  sent  to  the  shop,  to 
knowledge. 

The  defendant  offered  much  other  testimony  contradi( 
tory  of  that  introduced  by  the  plaintiff,  and   particuli 
tending  to  show  that  the  engine  was  not  defective,  and 
plaintiff  by  his  own  carelessness  was  the  cause  of  the  accid< 
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liKR,  for  plaidtiff,  testified:    "I  know  Mr. 
1  saw  him  at  the  depot  wnrliiiig  on  the 

g  it  up.     He  said  the  d d  old  thing  was 

ilieil  tlie  new  one  would  come  in.  Tliis 
in  was  injured.     I  saw  him  at  woilt  on  it 

fur  plairititr,  Icslified  :  "  I  heanl  Mr.  Mar- 
ts ai)  old   worn-out   engine  that  they  had 

Line  Kailroad  ;  tliat  it  was  no  account  luui 
i-n  on  tlie  scrap- pile." 

for  plaintiH',  testified  :  "  Maring  said  to  me 
iigine  was  worn  out ;  that  they  ought  to  get 
ruson  tried  to  get  me  to  work  on  the  engine 

t'i,(r  the  jilaintilt',  testified  :  "I  lieard  Mar 
;iue,  and  said  that  it  was  ni>  account — an 
ey  got  frjin  the  Air-Line  road  ;  I  saw  him 
ttie  frequently." 

for  the  plaintiff',  testified  :  "  1  am  acquainted 
I  rode  on  the  engine  with  him  before 
t  I  was  with  him  one  night  on  the  engine, 
lid  that  it  was  an  old  engine— no  account." 
ructed  the  jury,  in  addition  to  other  instruc- 
i],  as  follows: 

mt  was  bound  to  exercise  reasonable  care, 
:ence,  in  seeing  that  the  engine  was  suitable 
liled  in  this  respect,  and,  as  a  consequence 
he  plaintiff  was  injured  without  fault  upon 

be  your  duty  to  answer  the  4th  issue  in 

proof  in  respect  to  this  issue  is  upon  the 

^hat  the  engine  was  defective,  unsafe,  and 
ves  upon  the  defendant  to  show  that  Ha 
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condition  was  not,  and  could  not,  by  the  exercise  of  reasoif 
able  care  and  caution,  have  been  known  to  its  officers  asi 
agents. 
'  The  defendant  asked  for  the  following  instructions,  whiel 
were  given  by  the  Court : 

"  7.  That  an  employee  of  a  railroad  company,  when  bi 
enters  the  service  of  the  company  and  undertakes  the  bo* 
ness  of  uncoupling  cars,  assumes  the  ordinary  risks  incidefll 
to  such  employment. 

8.  If  the  jury  find  that  the  plaintiff  and  the  defendanlaa 
mutually  in  fault,  the  negligence  of  both  being  the  imnM^ 
diate  and  proximate  cause  of  the  injury,  then  they  vil 
answer  Yes  to  the  6th  issue. 

12.  If  the  jury  find  that  the  engine  was  defective,  onsifh 
and  insecure,  they  cannot  respond  Yes  to  the  4th  iaan 

.  unless  they  are  further  satisfied,  by  a  preponderance  of  tli 
testimony,  that  the  defect  in  the  engine  was  the  cause  of  Ai 
injury. 

13.  Before  this  jury  can  respond  Yes  to  the  4th  issue,  tbf 
must  be  satisfied,  b}'  the  preponderance  of  the  testimony,  M 
only  that  the  engine  was  defective,  but  that  such  defect  rei" 
dered  the  engine  unsafe  and  insecure. 

14.  Although  the  jury  shall  find  that  the  plaintiflf^ 
injured  by  the  defect  of  the  engine,  yet  if  he  could  by  reasoB* 
able  care  and  prudence  have  averted  the  accident,  and  tin 
injury  can  be  traced  to  his  own  negligence,  as  well  as  thatrf 
defendant,  he  cannot  recover,  and  the  jury  will  answer T* 
to  the  6th  issue  " 

The  defendant  asked  for  the  following  instructions,  whii 
were  refused  : 

"18.  There  is  no  evidence  that  the  injury  was  caused  by* 
defect  in  defendant's  engine. 

19.  There  is  no  evidence  that  the  engine  of  defendanti* 
unsafe  or  dangerous,  or  that  it  was  in  such  a  condition  tW 
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2.  Was  the  servant,  by  whose  negligeiico  the  injury 
caused,  unskillful  and  incompetent;  and  was  such  incom 
tency  known  to  defendant  at  the  time  of  his  employn 
Answer:  No. 

3.  Did  ihe  defendant  retain  such  servant  in  its  emp 
ment  after  notice  of  his  incompetency?'    Answer:  No. 

4.  Was  the  injury  caused   by  the   unsafe,  defective 
insecure  charact«^r  of  the  engine  of  defendant?     Atis 
Yes. 

5.  Was  such  defect  known  to  defendant,  or  could  it  h 
been  ascertained  by  the  exercise  of  ordinary  care?    Ansiw 
Yes. 

6.  Did  plaintiff,  by  his  own  negligence,  contribute  to 
injury?     Answer:  No. 

7.  What  damage,  if  any,  di<l  plaintiff  sustain  by 

of  the  injury?     Answer:  $8,000. 

♦ . 

Messrs.  W.  A.  Hoke  and  (\  W.  Tillett,  for  the  plaintiff. 
Mr.  Piatt  D.  WalkeVy  for  the  defendant. 


Avery,  J. — after  stating  the  facts:  Where  a  servant 
his  claim  to  damages  against  his  employer  upon  the 
that  he  has  been  injured  by  defective  machinery,  fomn 
by  the  master  to  be  used  in  the  course  of  his  employmi 
the  burden  is  cast  upon  him,  as  plaintiff,  to  prove  n< 
gence  prima  facU,  or  subject  himself  to  judgment  of 
suit.  It  is  a  well  settled  rule  that  he  cannot  relieve  hit 
of  the  onus  thus  imposed  upon  him  until  he  offers 
mony  tending  to  show : 

1.  That  the  appliance  or  machinery  was  defective. 

2.  That  the  injury  was  due  to  such  defect  as  the  proxii 
cause. 

3.  That  the  attention  of  the  master  had  been  called 
the  defect,  or  that,  in  the  exercise  of  a  degree  of  care, 
mensurate   with   the   character  of  the   machine,    he  onj 
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tiff  to  show,  if  he  can,  that  the  defendant  induced  him  W| 
continue  his  work  by  promising  to  remedy  the  defect" 

While  a  servant,  in  contemplation  of  law,  contracts  whk] 
reference  to  the  danger  of  injury  from  fellow-servants  ii 
a  common  employment,  and  to  the  peril  incident  to  the 
of  unsafe  appliances,  to  which  his  attention  is  called 
contracting,  yet,  if  he  first  discovers  this  dangerous  coi 
tion,  after  accepting  employment,  and  wilfully  continaestij 
incur  the  risk  incident    to    the   service,  such  volantsiyj 
exposure  of  his  person  is  held  to  be  contributory  n^ligeoo^ 
on  his  part,  and  he  is  held  not  to  be  entitled  to  recow 
damages  for  an  injury  due  to  such  defects,  because  of  his  owft 
carelessness,  and  not  on  the  ground  that  he  agreed  to  sub- 
ject himself  to  hazards  of  which  he  could  not  have  knovn.; 
Patterson  R.  &  L.,  §327;  Wharton  on  Negligence,  §197;j 
PUasanta  v.  Railroad  Go,,  95  N.  C,  195.    Our  statute  (Ia*»J 
of  1887,  ch.  33)  requires  that  contributory  negligence,  whes 
relied  on  as  a  defence,  shall  be  set  up  in  the  answer  audi  j 
proved  on  the  trial,  and  makes  the  rule  applicable  where arj 
action  is  brought  by  an  employee  against  his  employer. 
We  think,  therefore,  that  his  Honor  erred  when  he  iustractoi 
the  jury,  that  if  they  found  that  the  engine  was  defectifB^| 
unsafe,  and  insecure,  it  devolved  upon  the  defendant  to  shot  * 
that  its  condition  was  not,  and  could  not,  by  the  exercise  of  | 
reasonable  care  and  caution,  have  been  known  to  its  offices 
and  agents.    The  learned  Judge,  who  tried  the  ease,  seene 
to  have  been  misled  by  misconstruing  the  language  usei 
by  the  Court  in  Warner  v.  Railroad  Co,,  94  N.  C,  250.   The 
burden  of  proof   was  not  directly,  nor,  as  we  c0noeiv^ 
even  incidentally,  discussed  in  that  case.    The  questiooi 
were,  first,  whether  complaint  contained  a  statement  of  factl 
sufficient    to   constitute    a  cause  of  action ;  and,  seoondf 
whether,  if  it  was  a  defective  statement  of  a  cause  of  actiatt» 
the  answer  was  such  that  the  doctrine  of  aider  applied  so  as  to 
cure  any  defect  in  the  complaint.    The  Court  decided,  upon 
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should  find  the  issues  submitted  in  favor  of  the   plaint 
without  regard  to  the  conduct  of  the  engineer."     But 
Court  say:  "The  defendant's  exception,  as  argued  before 
does  not  go  to  any  portion  of  his  Honor's  cliarge  as  giverty  bui 
to  his  refusal  to  give  that  spedallg  asked  for. ^^    The  instru< 
asked  was  intended  to  raise  the  question  whether  the 
mony  did  not  disclose  the  fact  that  the  injury  was  due 
the  carelessness  of  a  fellow-servant  of  the  plaintiff.     It 
therefore,  entirely  unnecessary  that  this  Court  should  di 
mine  whether  the  charge  of  the  Judge  was  erroneous, 
failure  to  tell  the  jury  that  it  was  incumbent  on  the  plaini 
to  show  that  the  defendant  company  either  knew,  or 
reasonable  diligence,  might  have  discovered,  the  condil 
of  its  cars.     The  Court  declared  that  the  testimony  was 
meagre  to   determine  whether  the  engineer  occupied 
relation  of  fellow-servant  to  the  plaintiff,  and,  as  the  defeni 
ant  had  failed  to  show  error,  the  verdict  must  stand. 
the    discussion    of    abstract    principles    that    follow 
announcement,  the  Court  used  the  language  which,  couj 
insist,  imposes  liability  on  a  railroad  company  for  injuril 
to  its  employees  caused  by  unsafe  machinery,  whether 
company   had   eilher  notice  or  opportunity  to  discover 
defect  or  not.     We  understand  the  Court  to  have  assumi 
in  the  argument  in  that  case,  that  the  company  did  km 
of  the  dangerous  condition  of  the  cars  because,  upon 
admitted  facts,  the  defect  was  so  o1)vious  that  it  must  hnx 
b^'en  seen  on  inspection.     This  view  seems  clearly  con 
when   we  consider  that  the  learned  Justice  who  delivei 
the  o[)inion  said,  in  conclusion,  in    reference  to  the  case 
Gihsnn  V.  The  II  B.  Co.,  4K  Mo.,  103:  "This  last  case  has 
treated   by  Thompson  in  his  work  on  Negligence  as  a  1< 
ing  one  on  those  subjects,  and  we  think  that  our  conclusior 
in  this  case  are  in  accord  with  the  principles  enunciate  ii] 
those  cases."     The  Judge  who  tried  tliat  case  below  toM  ll 
jury  that  if  they  found,  "  from  the  evidence,  that  the  apj 
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iliiig  by  which  the  plaititifT  was  injured,  from 
construction  was  unsafe,  and  the  dejendunt  knew 
hi  hive  known  thereof,  hy  the  exercise  of  reasonable 
etux,  the  defendant  is  liable,"  Ac.  (see  p.  167). 
ing  Hpon  this  instruction,  whicli  had  been 
he  Appellate  Court  said  (p.  167):  "But  the 
iven  for  the  respondent. is  well  supported  by 
1  is  founded  on  reason.  "Tf,  hy  reasonable  and 
and  jyrude^ice,  the  mat-ter  may  know  of  a  defect  in 
he  operaUs,  it  is  his  duty  to  be  advised,  and  not 
[)Ose  his  servants  or  employees  to  hazard,  peril 
."  The  qualification  as  to  the  liability  of  the 
i  case  is,  therefore,  the  same  given  by  Thomp- 
,  Beach,  Wood,  and  other  leading  text  writers, 
»n  by  the  defendant  in  the  prayer  for  instmc- 

essential  that  we  should  consider  any  of  the 
issigned,  but  as  the  case  may  come  before  us 
it  to  advert  to  two  other  exceptions.  We  think 
error  in  refusing  to  charge,  as  requested,  that 
exidence  that  the  engine  was  unsafe  or  defec- 
he  injury  was  caused  b)'  the  dangerous  condi- 
gine.  The  testimony  of  the  witnesses  Hudson, 
Liske,  Jackson  and  Sullivan  tended  to  show 
le  was  in  a  dangerous  condition ;  and  that  of 
,  Mnrray  and-  Huflson  that  the  injury  might 
c*  to  the  fact  that  it  was  not  subject  to  the  con- 
^itieer.  It  is  n»jt  wilhin  onr  province  to  pass 
;lit  of  the  evidence.  We  only  decide  that  it 
to  rccniire  .the  t'ourt  lo  submit  the  case  lo  the 
was  error  in  the  in^trttolionfMlo  the  burden  of 
fh  there  must  liiV  a  new  trial. 

'       '  ■'  Error. 
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J   W.  LINEBERQER  et  al.  v.  F.  A.  TIDWELL  et  al. 

Deed,  Execution  and  Probate — Privy  Examination — Hutbiod 
and  Wife — Seal — Justice  of  the  Peace — Staivle— Issuer 

1.  Under  a  general  denial,  it  is  competent  to  show  that  any  deed  rriiri 

upon  by  the  adversary  party  to  establish  his  title  to  land  ia  in 

2.  While  the  husband  must  join  in  the  execution  of  a  deed  coiiT^iig 

the  wif  e*s  land,  and  acknowledgment  or  proof  of  execution 
by  both  must  precede,  in  point  of  time,  the  privy  examination  of 
the  wife,  it  is  not  necessary  that  the  husband  should  actually 
at  the  same  time  as  the  wife,  or  in  her  presence;  nor  is  it 
sary  that  the  proof  or  acknowledgment  of  the  executioii 
be  at  the  same  time  or  before  the  same  officer. 

3.  The  omission  by  a  Justice  of  the  Peace  to  attach  his  seal  to  a  ceftiS- 

cate  of  the  proof  of  execution  of  a  deed  and  privy  examination  flf 
the  wife  will  not  invalidate  his  action,  otherwise  regular.  TIm 
statute,  in  respect  to  requiring  him  to  attach  a  seal,  is  directoiy 
only. 

4.  The  Supreme  Court  will  not  interfere  with  the  discretion  ct  the  tdd 

Judge  in  shaping  and  submitting  issues,  if  it  appears  that  M 
opportunity  is  given  the  parties  to  present  their  evidence  and  thi 
law  applicable  thereon  to  the  jury,  and  they  were  raised  bylte 
pleadings. 

This  is  a  civil  action,  which  was  brought  to  recover  pofr 
session  of  laud,  tried  at  the  August  Term,  1889,  of  thi 
Superior  Court  of  Cleveland  County,  before  Connor,  J. 

The  plaintiffs  alleged  title  in  themselves,  and  wroDgfiil 
possession  and  damage  on  the  part  of  the  defendants,  in  Um 
usual  form,  and  then  averred  more  specifically  that  the  defend- 
ants executed  a  mortgage  deed  to  J.  W.  McMurra}'  &  Co.  in 
1887,  conveying  the  land  in  dispute  to  secure  the  paymeDtof 
a  sum  of  money  due,  and,  on  their  failure  to  perforin  tbft 
conditions,  the  land  was  sold,  according  to  the  terms  of  tiM 
deed,  when  plaintiffs  became  the  purchasers,  and  said  J.  W. 
McMurray  &  Co.  conveyed  to  them  in  the  year  1888,  befow 
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Vi 


The  plaintiffs  offered  in  evidence  a  note  and  mortga^ 
deed,  describing  the  land  in  controversy,  from  F.  A  Tid 
and  wife  to  J.  J.  McMurray  &  Co.,  dated  January  12, 1887, 
with  probate  bearing  same  date,  and  recorded  January 
J  887. 

The  defendants  objected,  for  that  (1)  there  was  no  pro] 
acknowledgment  of  the  execution  of  the  same;  (2)  that 
certificate  of  probate  by  the  Justice  of  the  Peace  had 
seal  to  it — official  or  private;  (3)  that  said  mortgage  was 
entitled  to  registration. 

The  Court  overruled  the  objection  and  admitted  the  m 
gage.    Defendants  excepted. 

It  was  adiHitted  that  the  land  conveyed  in  the  raort, 
and  deed  was  the  separate  estate  of  the  feme  defendant 

The  defendant  F.  A.  Tidwell,  testified  :  "  On  the  day 
mortgage  was  executed  I  was  in  Shelby.     My  wife  was 
home.     1  had  said  nothing  to  her  about  the  mortgage  be 
leaving  home  that  morning,     I  saw  her  next  that  eveni 
about  sundown.     The  land  belonged  to  ray  wife.     lo 
McMurray  &  Go.  the  note.     After  signing  the  mortgage 
acknowledged  it,  and  gave  it  to  Mr.  Bostic  and  bad  biro  to 
go  out  and  get  my  wife  to  sign  it  if  she  would.     I  did 
know  whether  she  would  sign  it»" 

SAiJAHE.TiDWKLLtestified  :  "  Mr.  Bostic  brought  the  in 
gage  to  ni}' home  for  me  to  sign.  Itliough  xhd  it  was 
the  crop.  No  one  was  present  except  Mr.  BiKsiio.  My  h 
band  left  home  that  morning.^  I  did. not  km)w  \\u\i  i 
a  mortgage  on  my  land.  T cannot  read  or  wriic-.  I  Ij«I 
executed  n  former  mortgage  to  Mr.  Linebergrr,  but  ili«l 
know  what  it  was.  Mr.  Bostic  read  a  part  of  the  inortgaj 
to  me;  did  not  read  it  all.  I  did  not  comprehend  anythiof 
about  it.'' 

The  plaintiff  introduced  J.  T.  Bo^tjc,  who  testified :  "  1  W 
the  Justice  of  the  Peace  who  took  the  examination  of  Mrs. 
Tidwell.     Mr.  Tidwell  signed  the  mortgage  in  McMurray^ 
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There  was  a  verdict  as  set  out  in  the  record  and  jadgnu 
accordingly,  from  which  defendants  appealed. 


Mr,  if.  H.  Justice,  for  the  plaintiff. 
Mr.  W.  A.  Hoke,  for  the  defendants. 


Avert,  J. — after  stating  the  facts :  The  main  purpose 
the  action  is  to  establish  the  plaintiffs'  title  and  right 
present  possession  of  the  land  in  dispute.  The  geo 
denial  by  the  defendants  raises,  as  usual,  the  issues  of  i 
possession  and  damages.  It  is  competent  for  a  defendant 
show,  under  the  general  issue  as  to  ownership,  that  a  d 
relied  on  by  the  plaintiff  to  establish  title  is  void,  because 
was  executed  in  the  face  of  a  statute  prohibiting  its  ex 
tion,  or  in  such  form  or  manner  as  amounts  to  a  failaie 
comply  with  the  mandatory  requirements  of  the  law.  Ji 
v.  Cohen,  82  N.  C,  75;  Mobley  v.  Oriffin  (decided  at 
term),  "  evidence  impeaching  an  alleged  title  deed  is  alwa; 
as  competent  as  that  sustaining  it." 

This  Court  will  impose  no  limit  to  the  exercise  of  di 
tion  on  the  part  of  the  Judge  below  in  settling  the 
except  that  they  shall  be  raised  by  the  pleadings,  that 
facts  established  by  the  responses  to  them  shall  constitute 
lawful  basis  for  the  judgment,  and  that  an  appellant 
not  be  denied  an  opportunity  to  have  tl^e  law  applicable 
any  material  portion  of  the  testimony  fairly  presented 
passed  upon  by  the  jury  through  the  medium  of  some  i 
Emery  v.  Railroad,  102  N.  C,  225.  The  Judge  had  the  rij 
to  settle  the  issues  and  submit  those  framed  to  the  jury, 
this  case  it  does  not  appear  that,  at  any  subsequent  stage 
the  trial,  the  defendants  were  deprived  of  the  privilege 
presenting  any  view  of  the  law  arising  on  the  evidence 
reason  of  the  form  of  the  issues. 

The  title  to  land,  that  is,  the  separate  property  of  a/e 
covert,  cannot  be  divested  out  of  her  except  by  a  deed 
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re  parties,  proved  or  ai 
I  both,  or  by  a  deed  n 
nice  of  a.  power  of  ai 
a  the  same  way.  Tl 
Kinsland,  93  N.  C,  33J 
should  execute  the  m 
I  protection  againet  tl 
lite  her  separate  and 
against  coercion  and 
ton  V.  Kineland,  suf 
10,  the  late  Chief  Justi 
decided,  in  the  case  o 
the  dped  which  cod\ 
st  be  executed  by  b< 
tatted  by  the  husband 
iccording  to  the  act  ( 
irobate,  or  proved  or  ai 
r  the  act  in  force  {Ti 
.ation  w  had." 
xtusil  to  pass  the  tith 

only  executes  it  bef 
ids  the  officer  to  ts 
[amioatioD  at  a  point 

she  does  then  voh 
it  and  privy  examini 
ubstantially  the  same 
(7),  by  a  competent  oi 
nt  by  him  must  pre 
ation  of  his  wife,  but 
ms  of  the  law  in  forci 
at.,  eh.  37,  SSIO,  11), 
isceptible  of  the  const 
iwledge  the  deed  at  tl 
,9(IN.  C.,216.  That 
nveyance,  power  of  ai 
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or  other  instrmuent  affecting  the  estate,  right  or  title  of  ai 
married  woman  in.  hinds,  teuementjs,  or  hereditaments,  rci 
be  executed  bv  such  married  woman  and  lier  husbttnd, 
due  proof,  or  acknowledgment  thereof,  must  be  madeasi 
the  husbaf)d  a^ul  as  to  the  wife,  and  the  privy  exaniinaUCkni 
the  wife,  touching  her  voluntary  assent  to  such  conveyai 
power  of  attorney,  c^'c,    *    "*     *    shall  be  taken  separate  ai 
apart  from  her  luusband."  Wliilethe  husband  and  wife  mi 
both  be  parties  tothesame  deed, there  is  manifestly  no  requii 
ment  in  tiie  language  of  the  law  which  we  have  quoted  tl 
the  act  of  acknowledgment   by  both  should   be  contem] 
raneous.     Indeed,  the  words  "jointly  executed"  are  usedn 
Ferguson  v.  Kinshmd  in  reference  vsolely  to  writing  in 
same  deed." 

The  last  scene  necessary  to  the  valid  execution  of  such 
deed  by  the  wife,  is  certainly  one  that  the  law  does 
intend  shall  be  witnessed  by  the  husband.     Proof  of  ex< 
tion  by  him  must  be  made  on  his  acknowledgment,  tab 
before  that  of  his  wnfe,  and  her  privy  examination  must 
subsequent  to  both,  but  the  law  fixes  no  definite  inti 
that  must  elapse  between  tliese  acts,  and  it  is  not  even 
tial  that  the  probate,  as  to  the  husband,  should  be 
and  certified  to  by  the  same  oflScer  who  conducts  the  pri! 
examination  of  the  wife. 

But  the  learned  counsel  cQutended  that  the  probate 
defective,  and  the  deed   inadmissible  as  evidence,  becai 
Bostic,  the  Justice  of  the  Peace,  by  whom  the  acknowl< 
ment  and  i)rivy  examination  was  taken,  did  not  attach 
seal  to  the  certificate.     It  is  true  that  this  Court,  in  WdA 
Scoitf  5  Ired.,  72,  held  (resting  the  opinion  solely  open 
doctrine  of  stare  decisis)  that  a  seal  was  essential  to 
validity  of  a  criminal   warrant.     But  the  Act  of  ISGS-*' 
(ch.  178,  sub-ch.  1,  §5;   The  Code,  §  1134)  allowed  the  magi 
trate  to  issue  a  proper,  criminal  warrant  **  with  or  witi 
seal."     The  ('jde,  §909  (Act  of  18(>8-'69,  ch.  191)  prescribe*! 
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empowered  to  issue  by  virtue  of  his  oflSce.  It  is  not  mate, 
rial  that  a  aeal  should  be  added,  and,  when  appended,  it 
does  not  furnish  the  means  to  oflScers  or  private  j>erK)ns  rf 
passing  more  readily  upon  the  genuineness  of  the  certificaleL 
The  Clerk  of  the  Superior  Court,  as  well  as  every  other 
citizen  of  a  county,  is  bound  to  respect  a  criminal  warranty 
or  other  process,  lawfully  issued  by  a  Justice  of  the  Peace 
for  that  county,  and  is  expected  to  know  his  signature.  A 
bench  warrant  issued  by  a  Judge  of  the  Superior  Court  <wr 
Justice  of  the  Surpeme  Court,  runs  in  the  hands  of  an  o&cesr 
empowered  to  serve  it  to  every  county  in  the  Stat«.  We 
can  conceive  of  no  substantial  benefit  to  be  derived  from 
adding  a  private  seal  to  the  signature  of  any  official  instru- 
ment by  a  Justice  of  the  Peace,  a  Judge  of  the  Superior 
Court,  or  Justice  of  the  Supreme  Court,  when  the  signature 
is  presumed  to  be  known  as  far  as  his  authority  extends^ 
while  Ins  private  seal  is  not.  We  conclude  that  so  much  of 
the  statutory  form  as  provided  for  the  use  of  a  private  seal 
is  merely  suggestive,  or,  at  most,  directory — not  mandatorr. 
We  see  no  error  in  so  much  of  the  charge  of  the  Court 
as  refers  specifically  to  the  evidence  of  the  witness  Bostic. 
The  jury  were  left  free  to  pass  upon  the  testimony  where 
there  was  any  conflict  between  that  of  the  feme  defendant 
and  that  of  witness.  The  statement  of  Bostic  that  he  took 
the  acknowledgment  of  her  husband  in  Shelby,  and,  leav- 
ing her  husband  there,  went  several  miles  into  the  country 
and  took  her  acknowledgment  and  privy  examination  at 
her  home,  is  not  disputed.  If  the  jury  believed  that  the  hus- 
band was  not  present,  his  Honor  told  them  that  the  validity 
of  the  probate  would  not  be  affected  by  that  fact,  and  in 
that  view  as  to  the  law  he  is  sustained  by  this  Court.  The 
conflict  between  her  testimony  and  that  of  Bostic  is  not 

material  in  its  bearing  upon  the  issues. 

AflSrmed. 
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in  1869,  conveyed  to  Mills  Roberts,  and  die  latter  sal 
quently  conveyed  to  the  defendants. 

Oliver  Odom  died,  intestate,  in  the  year  188-,  leaving 
plaintiffs  bis  only  heirs  at  law,  who  prosecute  this  actki^j 
alleging  that  their  ancestor  was  at  the  time  he  executed 
conveyance  to  his  brother,  in  February  1866,  and  for  a  h 
time  theretofore  and  continuously  thereafter  until  his  deadii 
in  the  Asylum  for  the  Insane  at  Raleigh, "  utterly  insantv 
and  incapable  to  make  a  deed  or  other  contract  which  would 
in  any  way  affect  his  estate,"  and  that  his  deed  to  his  brother 
Richard  was  without  any  consideration  whatever. 

The  defendants  denied  the  all^ations  of  the  plaintiffi^ 
except  that  one  in  which  they  were  described  as  the  heirs  of 
Oliver — and  further  alleged  that,  "  even  if  the  said  Oliver 
was  of  non-sane  mind  on  the  21st  February,  1866,  yet  the 
said  deed  ought  not  to  be  avoided  by  the  Court,  because  it 
was  to  the  manifest  benefit  of  his  estate.  It  was  made  to 
his  only  brother,  who  thereafter  supported  the  said  Oliver 
and  his  family  on  and  out  of  the  proceeds  of  the  land,  and 
with  the  advice  and  assistance  of  counsel  learned  in  the  law, 
who  had  for  many  years  been  his  adviser  and  business  agent, 
and  upon  full  consideration;  and  because  defendants, aod 
those  under  whom  they  claimed,  other  than  the  said  Rich- 
ard, purchased  in  good  faith,  for  a  full  and  fair  price,  and 
without  knowledge  of  the  alleged  insanity  of  the  said  Oliver 
at  the  time  of  the  execution  of  the  deed  of  21st  Febroaiy, 
1866." 

The  issue  of  insanity  was  submitted  to  a  jury  as  follows: 
"  Was  Oliver  H.  Odom,  at  the  time  of  executing  the  deed  of 
February  21, 1866,  of  sufficient  mental  capacity  to  make  the 
same  ?"    Answer,  "  No." 

Thereupon  the  case  was  referred  by  consent  of  all  parties 
to  David  A.  Barnes,  with  power,  sitting  as  chancellor,  to 
decide  upon  the  facts  and  all  matters  of  law  and  equitj 
arising  upon  the  pleadings  and  testimony,  with  liberty  to 
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*^  9.  The  defendants  were  innocent  parchasers  and  paid  i 
fair  value  for  the  portions  of  the  land  which  they  respw-* 
tively  purchased. 

"  10.  On  the  20th  day  of  March,  1876,  by  an  prder  of  tbt 
Superior  Court  of  Gates  County,  upon  an  exparte  petition  of 
the  heirs  of  Mills  Roberts,  R.  B.  Odom  et  al,  the  land  ia 
question,  except  the  portion  purchased  by  the  defendant 
Briscoe,  was  sold  at  public  auction ;  that  portion  occupied 
by  defendant  Brown  was  purchased  by  him  for  three  hun- 
dred and  eleven  dollars ;  that  part  of  the  home  place  now 
occupied  by  the  defendant  Riddick  was  purchased  by  R  M. 
Riddick  and  James  T.  Walton  for  one  thousand  five  hoD- 
dred  and  ten  dollars,  who  afterwards  conveyed  to  defendant 
Riddick  for  the  consideration  of  one  thousand  eight  hundred 
dollars.  R.  B.  Odom  and  heirs  of  Mills  Roberts  had  pre- 
viously conveyed  to  defendant  Briscoe  the  portion  of  ii» 
land  occupied  by  him  for  the  consideration  of  three  hundred 
and  fifty  dollars. 

"  11.  The  portion  of  the  land  occupied  by  the  defendant 
Riddick  has  been  enhanced  in  value  by  reason  of  improve- 
ments seven  hundred  and  fifty  dollars,  and  the  rents  thereof 
for  the  past  twelve  years  aggregate  in  value  the  sum  of 
eighteen  hundred  dollars. 

"  The  portion  of  the  land  occupied  by  the  defendant  Bris- 
coe has  been  enhanced  in  value  by  reason  of  improvements 
six  hundred  and  fifty  dollars,  and  the  rents  thereof  for  the 
past  twelve  years  aggregate  in  value  five  hundred  dollars. 

"  The  portion  of  the  land  occupied  by  the  defendant  Brown 
has  been  enhanced  in  value  by  reason  of  improvements  six 
hundred  and  eighty-nine  dollars,  and  the  rents  thereof  for 
the  past  twelve  years  aggregate  the  sum  of  three  hundred 
and  fifty-five  dollars." 

Upon  this  state  of  facts  I  find  the  following  conclnsions 
of  law : 
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418  to  the  law.  By  any  reasonable  construction,  his  findiiqil 
of  fact  were  to  be  conclusive.  He  found  as  a  fact  that 
defendants  purchased  the  land  for  value,  and  without  note! 
of  any  mental  incapacity  on  the  part  of  Oliver  Odooi] 
Had  the  defendants  purchased  directly  from  Oliver  Odoo^l 
for  value,  and  without  notice  of  his  mental  incapacity  ti| 
make  a  deed,  a  Court  of  Equity  would  not,  ordinarily,  ael 
aside  the  deed.    Riggan  v.  Green^  80  N.  C,  236. 

We  do  not  see  that  the  condition  of  the  defendants  is  anj 
worse  because  they  bought  mediately  and  not  immediately. 
The  presumption  c^f  law  is  in  favor  of  sanity,  and  this  pre- 
sumption  is  so  strong  that,  when  a  want  of  it  is  claimed, 
even  in  a  capital  case,  the  burden  is  on  the  defendantto 
prove  it,  the  presumption  of  sanity  being  stronger  than  tk 
presumption  of  innocence.  When,  therefore,  a  purchaser 
■sees  a  regular  chain  of  title,  formal  in  all  particulars,  up(A 
the  registration  books,  executed  by  grantors  of  full  age  and 
not  feme  covertSy  he  has  a  right  to  rely  upon  the  presumption 
of  sanity;  and  if,  without  any  notice,  or  matter  to  put  him 
upon  inquiry,  and,  for  fair  value,  he  takes  a  deed,  he  should 
be  protected.  Any  other  doctrine  would  place  all  titles  upoa 
the  hazard. 

If  the  title  of  an  innocent  purchaser  for  value,  without 
notice,  can  be  upset  for  the  alleged  mental  incapacity  of  one 
grantor,  it  can  be  done,  though  the  grantor  may  have  beoi 
a  very  remote  one.  The  evidence  must  necessarily  be  sought 
among  those  friendly  to  the  heirs  of  such  grantor — ^the  neigh- 
bors and  acquaintances  of  the  party  of  alleged  incapacity— 
and  it  would  be  difficult  for  the  grantee  in  possession  to  fQ^ 
nish  proof  of  the  sanity  of  every  grantor  through  whom  he 
claims.  Every  man  who  shows  the  abnormal  condition  of 
mind  which  incapacitates  him  to  make  a  conveyance  of  hii 
property  is  sure  to  attract  the  attention  of  those  around  his 
who  have  the  power,  and  sometimes  exercise  it,  to  oonoeit 
the  fact.    It  is  a  safer  rule  to  require  his  heirs,  or  ihose  9xir 
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evident  injustice  and  insurmountable  inconvenience 
declaring  that  all  contracts  made  with  one  apparently 
but  who  proves  to  have  been  insane,  void  ab  initio  for 
of  a  consenting  mind.  This  doctrine  would  give  a  lunatic 
his  heirs  restoration  of  property  sold  by  him  without  reti 
of  the  money  received  for  it,  as  was  actually  held  in  Gibml 
V.  Soper,  6  Gray,  729,  and  Rog^^rs  v.  Walker,  6  Penn.  St,  9IL 
The  correct  rule  is  stated  by  Mr.  Story  in  sec.  228 :  "  If  apu^ 
chase  is  made  in  good  faith,  without  any  knowledge  of  the 
incapacity,  and  no  advantage  had  been  taken  of  the  party, 
courts  of  equity  will  not  interfere  to  set  aside  the  contract, if 
injustice  will  be  done  to  the  other  side  and  the  parties  c«fl- 
not  be  placed  in  statu  quo''  Buswell  on  Insanity,  sec.  413, 
says :  "  A  completed  contract  for  the  sale  of  land  made  byaa 
insane  vendor,  without  fraud,  or  notice  to  the  vendee  of  the 
grantor*s  insanity,  and  for  a  fair  consideration,  will  not  be  set 
aside,  either  at  law  or  in  equity,  in  favor  of  the  vendor  or 
his  representatives,  except  the  purchase  money  be  restored 
and  the  parties  fully  reinstated  in  the  condition  in  which 
they  were  prior  to  the  purchase.  This  rule  appears  to  be 
unquestioned  in  the  English  Courts." 

To  the  same  effect  is  the  able  opinion  of  Horton,  G.  J^  ^ 
Gibbon  v.  Maxwell,  34  Kan.,  8,  decided  in  1885,  in  which 
numerous  authorities  are  reviewed  and  commented  upon, 
and  also  Behrens  v.  McKenzie,  23  Iowa,  333,  in  which  the 
opinion  is  delivered  by  a  very  eminent  Judge  (Dillon)  and 
Corbit  V.  Smith,  7  Iowa,  60;  Allen  v.  Berryhill,  27  Iowa,  534: 
2  Pom.  Eq.  Juris,  sec.  946 — see  also  ScavJan  v.  Cobb,  85  DL, 
296;  Youvg  v.  Steoem,  48  N.  H.,  133;  Eaimi  v  jEirion,  8 
Vroom,  103  ;  Freed  v.  Brovrn,  55  Ind.,  310 ;  Carr  v.  BoSliioif 
6  Ired.  Eq.,  167.  In  Bank  v.  Moore,  78  Pa.  St.,  407,  a  luna- 
tic was  held  liable  upon  a  note  discounted  him  by  the  bank, 
and  Paxton,  J.,  sa3's :  **  It  would  be  an  unreasonable  and 
unjust  rule  that  such  persons  should  be  allowecj  to  obtain 
the  property  of  innocent  parties  and  retain  both  the  prop-' 
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''  Courts  af  Equity  ever  watch  with  a  jealous  care  e^ 
contract  made  with  persons  non  compos  mentis,  and  al^ 
interfere  to  set  aside  their  contracts,  however  solemn,  in 
cases  of  fraud,  or  when  the  contract,  or  act,  is  not  seen 
be  just  in  itself,  or  for  the  benefit  of  such  per^msP    Rtggam. 
Ghem,  80  N.  C,  239. 

The  deed  to  Richard  Odom  passed  the  legal  title,  and 
voidable  by  Oliver  Odom,  or  his  heirs  only,  upon  the  groi 
of  fraud,  in  taking  title  from  one  whom  the  grantee 
to  be  mentally  incapacitated.  The  property  has  been  cod*.; 
veyed  for  a  fair  value  to  innocent  parties  who  took  \n 
notice.  It  has  been  held  in  the  leading  English  case  of  j 
Qreendade  v.  Dare^  20  Beavan,  234,  by  the  Master  of  the 
Rolls  (since  Lord  Romilly),  that  if  a  conveyance  is  made  bf 
an  alleged  lunatic  under  undue  influence,  and  for  aa 
inadequate  consideration,  a  purchaser  from  such  grantee  lor 
a  valuable  consideration,  and  without  notice,  would  be  pith 
tected,  as  any  other  purchaser,  for  value  and  without  notice, 
from  a  fraudulent  alienee.  The  Court  instances  the  inse* 
curity  of  purchasers  if  any  other  doctrine  should  be  laid 
down.  The  case  of  Ashcrofi  v.  DeArmond,  44  Iowa,  229,  is  not 
exactly  in  point,  but  illustrates  the  proposition  that  deeds 
from  an  undeclared  lunatic  are  voidable  on  the  doctrine  cf 
fraud.  It  holds  that  where  the  grantee  of  a  lunatic  \xA 
for  value,  and  without  notice,  a  subsequent  purchaser  firoai 

,  I 

such  innocent  grantee  for  value,  though  with  notice  of  tin 
original  grantor's,  incapacity,  would  not  be  affected,  and 
cites  the  well  established  doctrine  laid  down  in  Kerr  on 
Fraud  and  Mistake,  316,  and  cases  there  quoted.  Indeed, 
the  facts  in  Riggan  v.  Oreerij  mpra,  are  almost  identical  witk 
those  in  this  case  in  every  particular,  and  that  case  shoold 
be  conclusive  of  this. 

As  to  exception  sixth  of  the  plaintiff,  it  is  suflBckol 
to  say:  1.  Roxana  B.  Odom  is  not  a  party  to  this  action; 
her  rights,  if  any,  are  not  set  up  in  the  complaint,  and  thi 
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3.  Where  the  appraisers  appointed  to  assess  the  damages  reported  tki 
amount  thereof  at  three  hundred  doUars,  to  which  the  owner  <l 
the  property  did  not  except,  but  the  railroad  oompsoij  did,  upsi 
the  ground  that  such  assessment  was  excessive,  and  appealed  ti: 
the  Superior  Court,  where  the  jury  returned  a  verdict  for  a  greals 
sum:  Heldf  that  judgment  oould  not  be  properly  rendered  for  a 
greater  amount  than  the  original  assessment,  as  the  only  ismeca 
the  appeal  was,  whether  such  assessment  was  excessitx. 

The  plaintiff  brought  its  summary  proceeding  to  condemn 
land  of  the  defendants  for  the  purpose  of  right-of-way  for  its 
railroad.  Commissioners  were  appointed  to  view  the  land 
and  assess  damages.  They  did  so,  and  made  their  report, 
assessing  damages  to  defendant  at  three  hundred  dollars,  to 
which  the  plaintiff  excepted  and  objected,  upon  the  ground 
that  the  damage  assessed  was  excessive. 

In  the  Superior  Court,  issues  were  submitted  to  a  jury. 
On  the  trial,  the  parties  examined  divers  witnesses.    Cer- 
tain  of  those  examined   by   the   defendants,  respeciivdj, 
testified  as  follows,  the  plaintiff  excepting  to  parts  of  their  ! 
testimonv,  as  indicated  in  the  course  of  their  examination: 

The  defendants  introduced  M.  L.  Winston,  who  testified: 
"  I  have  been  accustomed  to  attend  Bullock  Church  all  my 
life ;  have  examined  the  boundaries.  There  is  a  ditch  around  ,' 
three  sides  of  the  church  land.  The  lot  is  a  paralldogrdx^ 
with  the  longest  side  on  the  railroad,  the  other  three  sides 
bounded  by  private  property.  The  public  highway  has  been 
taken  and  occupied  by  the  railroad,  and  the  highway  pnt 
upon  church  land— that  is,  on  land  condemned  for  right-of- 
way." 

Defendants  proposed  to  show  that  the  land  was  used  for 
the  purpose  of  hitching  horses,  etc. 

Plaintiff  objected.    Objection  overruled.    Exception. 

"Some  horses  are  hitched  on  the  east  line;  some  on  north 
and  south  ends,  on  the  church  lands.  There  is  nearly  three- 
fourths  of  an  acre  left.    Before  railroad  was  laid  out,  have 
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having  been  cut  around  the  other  three  sicles  of  it 
property  was  worth  $1,250  for  church  purposes,  and  was 
valued  in  report  to  Conference.     I  consider  the  railroad 
damaged  it  fully  one-half." 

On  cross-examination,  witness  said :  "  I  am  a  member 
that  church ;  attention  is  sometimes  diverted  by  pei 
coming  in ;  church  has  not  been  valued  since  the  r^it 
Conference.    The  congregation   is  falling  off.    Some  leai 
their  teams  at  home  and  walk,  and  some  have  gone  tookheSi 
churches.    It  is  now  worth  but  little  for  church  purpoeea.* 

There  was  a  verdict  and  judgment  for  the  defendantij 
assessing  damages  at  four  hundred  and  fifty  dollars,  and  tfat 
plaintiffs  appealed. 


Mr,  John  DevereuXj  Jr.^  for  the  plaintiff. 
Mr  jR.  W.  Winston,  for  the  defendants. 


Merrimon,  C.  J. — after  stating  the  case:  We  need  not 
trouble  ourselves  to  settle  here  the  particular  rules  to  be 
observed  in  assessing  damages  under  the  statutory  provisicffls 
of  this  State  against  railroad  companies  occasioned  by  the 
location  of  the  right-of-way  for  their  railroads  across  the  land 
of  individuals,  because  the  plaintiff  requested  the  Cooiti 
among  other  things,  to  instruct  the  jury,  "  that  the  defend* 
ant  is  only  entitled  to  recover  such  actual  damages  as  resoh 
from  the  taking  of  the  land,  and  such  damages  as  directly 
flow  therefrom,"  and  it  gave  this  instruction.  Indeed,  it  gave 
all  the  instructions  asked  for  by  the  plaintiff,  with  slight 
modification,  to  which  there  was  no  objection.  The  plaintiff 
cannot  therefore  complain  of  the  instructions  given. 

For  the  present  purpose,  treating  the  instructions  as  coi^ 
rect,  we  are  of  the  opinion  that  the  exceptions  to  evidence 
cannot  be  sustained.  The  evidence,  in  respect  to  hitching 
horses,  objected  to,  was  not  offered  for  the  purpose  of  shov* 
ing  damages,  special,  or  otherwise,  to  horses,  as  suggested 
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The  value  of  land,  as  of  all  kinds  of  property,  is  mad 
matter  of  opinion,  and  a  witness  should  have  knowl 
of  such  value,  gained  from  experience,  information 
observation,  to  fit  him  to  testify  in  that  respect.  Othe: 
his  opinion  will  be  at  random — worthless  and  misleadi 
But  the  objection  here  was  not  to  the  qualification  of 
witness  to  testify — it  does  not  so  appear — and  it  would  Iff 
unfair  to  merely  infer  that  such  was  the  ground  of  objectioB. 
It  may  be  that  he  was  qualified ;  that  he  had  bought  and 
sold  land  in  that  neighborhood;  that  he  had  knowledge oT 
sales  made  by  others  from  time  to  time,  and  particularly  at 
church  property.  So  far  as  we  can  see,  in  the  absence  of 
objection  on  that  account,  the  witness  was  qualified— the 
presumption  is  he  was — else  objection  would  have  been 
made  for  the  reason  he  was  not.  Woods  R.  L.,  p.  941,dieq.; 
2  id.,  945,  946. 

Nor  has  the  third  exception  substantial  force.  If  the 
result  of  the  location  of  the  road  on  the  land  close  to  tt6 
church  was  to  disturb  and  distract  the  attention  of  the 
worshipers  accustomed  to  assemble  at  the  church,  when 
assembled  for  the  purpose  of  worship,  so  as  to  impair,  or 
destroy,  the  usefulness  of  the  property  for  church  purposes, 
to  which  it  was,  and  had  been,  devoted,  the  property  was, (ffl 
that  account,  less  valuable,  unless  it  was  more  valuable  for 
some  other  purpose,  and  that  it  was,  is  not  suggested. 
Indeed,  the  evidence  tended  to  show  that  it  was  of  trifling 
value  for  any  other  purpose. 

The  purpose  of  the  evidence  was  not,  as  contended  on  the 
argument,  to  show  how  much,  or  how  little,  the  worshipers, 
severally,  or  collectively,  were,  would,  or  might  be,  shorn  rf 
religious  impressions  and  advantages,  but  to  show  that  the 
property  was  less  valuable,  in  that  worshipers  would  not  go 
there,  but  would  find  some  safer,  more  quiet,  and  agreeable 
place  to  worship,  until  the  church,  as  a  place  of  worship, 
would  be  deserted,  and  of  little  or  no  value  for  church  pur- 
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bailding  would  be  useful  ouly  to  be 
iber  devoted  to  other  purposes,  and 
orth  for  anj'  other  purpose  only  a 
the  chief  purpose  of  church  organiza- 
jioua  advantages  and  aSbrd  oppor- 
ighty  God,  through  their  officers  and 
I  valuable  property,  both  real  and 
I  favorably,  or  adversely,  as  to  its 
milar  property  owned  by  individuals, 
;ice  of  and  protects  it  just  as  it  does 
viduals,  in  material  respects.  Injury 
"espect  that  impaii's  its  usefulness  for 
t  is  devoted,  constitutes  an  element 
when  such  injury  is  the  direct  cause 
of,  or  when  it  flowa  directly  from 
ee.  If  the  effect  of  the  location  and 
i  had  been  to  ruin  the  church  build- 
not  the  defendants  have  had  their 
lly  they  would.  If  such  effect  has 
lefulness  — not  in  a  spiritual  point  of 
lere,  but  as  a  church  property,  shall 

If  the  road  is  so  near  to  the  church 
?ar8  disturb  the  people,  distract,  or 
or  one  cause  or  another,  so  that  they 
aerly  worship  there,  shall  the  defend- 
er the  injury  so  in  the  nature  of  the 
rty  as  a  place  of  worship?  Is  the 
nt,  not  less  valuable?  Would  any 
-e  as  much  money  for  the  property, 
B  so  wrought,  for  church  purposes  as 
Obviously,  it  would  not.     Did  such 

or  small — flow,  as  a  consequence, 
ion  and  use  of  the  plaintiff's  road  ? 

constitutes  an  element  of  damage 
iceeding.    The  purpose  of  the  evi- 
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deDce  excepted  to  was  to  prove  that  it  did,  and  it  hai 
that  tendency.  It  was,  therefore,  competent.  Wood's  R.L, 
p.  925,  et  seq. 

The  commissioners  who  viewed  the  land  assessed  the  dam- 
age at  three  hundred  dollars.  The  plaintiff  objected,  and 
excepted  to  this  assessment  as  excessive.  Thereupon,  the 
parties  waiving  irregularities  in  the  course  of  the  proceedijig, 
the  question  of  the  quantum  of  damages  was  submitted  to  a 
jury  in  term-time,  and  they  assessed  the  damages  at  four 
hundred  and  fifty  dollars.  The  defendants  did  not  except 
to  the  assessment  made  by  the  commissioners.  Hence, in 
this  Court,  the  plaintiflF  contended  that  the  Court  below  could 
not  give  judgment  for  a  greater  sum  than  three  hundred 
dollars. 

The  report  of  the  commissioners  to  assess  the  damage, 
when  made  and  filed,  gave  character  and  point  to  the  pro- 
ceedings as  to  damage.  "  Any  person  interested  in  the  said 
land  may  file  exceptions  to  said  report,  and,  upon  the  deter- 
mination of  the  same  by  the  Court,  either  party  to  the  pro- 
ceedings may  appeal  to  the  Court  at  term,  and  thence,  after 
judgment,  to  the  Supreme  Court.  The  Court,  or  Judge,  on 
the  hearing,  may  direct  a  new  appraisal,  modify  or  confinn 
the  report,  or  make  such  order  in  the  premises  as  to  bim 
shall  seem  right  and  proper,"  &c.  The  Code,  §  1946.  Acting 
upon  this  provision,  the  plaintiff  excepted  to  the  reportsolely 
on  the  ground  that  the  assessment  was  excessive.  The 
defendants  did  not  except  at  all,  and  thus,  impliedly,  signi- 
fied their  satisfaction  with  the  assessment  as  made. 

It  might  have  been  questioned  whether,  regularly,  tlie 
issue  raised  by  the  plaintifi^'s  exception  to  the  report  ougH 
strictly,  to  have  been  submitted  to  a  jury,  but  it  might  be, 
certainly  by  consent,  and  this  was  given.  At  all  events,  br 
implication,  there  was  no  objection.  Railroad  Co,  v.  WickdTi 
74  N.  C,  220;  C  C.  RaUroad  Co.  v.  PhiUipa,  78  N.  C,  49. 
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EVERETT  O.  MOORE  v.  THE  SILVER  VALLEY  MINING  00.  «aL 

Injunction  —  Corporation  —  Charier — Stockholder — Domtal— 

Laches 


1.  The  plaintiff  must  allege  facts  sufficient  to  sustain  his  cause  ofaciitn, 

before  an  injunction  will  be  allowed. 

2.  Individual  stockholders  in  their  own  name  are  not  the  proper  paros 

to  assert  the  rights  of  a  corporation  ;  action  should  be  brought  bf 
and  for  the  corporation  itself.  If  its  officers  or  other  stockbcdden 
fail  to  do  their  duty  in  that  respect,  the  remedy  is,  as  a  genenl 
rule,  to  be  sought  within  the  corporate  organization. 

3.  Where  there  is  cause  for  complaint  by  stockholders  against  othen, 

they  should  first  resort  to  the  remedy  prescribed  in  their  cfaazter; 
and  failing  in  this,  they  will  have  a  right  to  proceed  agaiiMt  the 
delinquents,  and,  in  proper  cases,  injunction  will  be  granted  to 
protect  the  rights  of  parties. 

4.  A  good  cause  of  complaint  in  such  cases  is  fraud  or  serious  iojoiy 

done,  or  about  to  be  done,  by  some  of  the  stockholders  or  oiScns, 
for  which  there  is  no  adequate  remedy  given  under  the  charter. 

5.  It  should  be  alleged  and  proved  that  the  plaintiffs  are  bona  fde 

owners  of  stock  and  have  taken  proper  steps  within  the  compaiij 
to  assert  their  rights :  it  ought  also  to  appear  that  proper  legil 
steps  have  been  taken  in  the  State  which  is  the  domicilof  the  cor 
poration  and  defendant  corporators,  before  the  aid  of  the  CotutB 
of  a  foreign  State  will  be  afforded. 

6.  When,  as  in  this  case,  a  variety  of  remedies  was  open  to  plaintiff  for 

many  years  and  he  did  not  pursue  any  of  them,  he  is  chai^getUt 
with  gross  laches,  and  the  Courts  will  not  interfere  by  injoDCtiaB 
for  his  relief. 

This  was  a  Motion  for  Injunction  in  an  action  begun  in 
Davidson  Superior  Court,  and  heard  at  Chambers  by  iferri- 
mony  J.,  on  the  Fall  Circuit,  1889. 

The  complaint  used  as  an  affidavit  in  support  of  the 
motion  for  the  injunction  in  question  is  verj-  voluminous, 
alleging  facts  much  in  detail.  It  is  sufficient  for  the  present 
purpose,  to  state  that  it  is  alleged  that  the  Silver  Valley 
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mentioned;  that  the  defendant  corporation  and  the 
defendants,  are  about  to  sell  the  land,  collect  the  jadj 
and  fraudulently  devote  the  whole  to  their  own  use,  Ac.  it 
It  is  further  alleged,  "that  the  said  Silver  Valley  Minii 
Company  has  lately  recovered,  by  the  judgment  of  this  Coi 
the  sum  of  $18,000,  with  interest  from  the  10th  day  of  Jao-j 
uary,  1881,  against  a  certain  corporation  incorporated  unA 
the  laws  of  North  Carolina,  by  the  name  of  the  Baltimwe' 
Gold  and  Silver  Mining  and  Smelting  Company,  upon  whi^b 
a  sum  of  money  has  been  paid,  leaving  still  due  the  sum  of: 
^17,743.50;    that  said  judgment   was  obtained   upon  the 
ground  of  fraud  by  the  said    Baltimore  Gold  and  Silver 
Mining  and  Smelting  Company  on  the  said  Silver  Valley 
Mining  Company  in  procuring  the  property,  stock  and  assels 
of  said  Silver  Valley  Mining  Company  and  converting  the 
same  to  its  use,  to  the  amount  of  said  judgment,  as  appears 
by  the  record  of  said  judgment  in  this  Court,  to  which  ref€^ 
ence  is  prayed  to  be  had,  as  if  the  same  were  herein  recited 
at  large;  that  said   Silver  Valley  Mining  Company  was 
affected  i)y  said  fraud  of  the  defendant  in  said  judgment, 
and  entitled  to  and  did  recover  in  respect  thereof  only  by 
reason  of  its  supposed  ownership  and  possession  of  the  said 
property  and  assets  referred  to  in  the  said  proceedings  of  said 
judgment,  and  that  said  judgment  was  obtained  by  it  as 
compensation  for  injury  done  by  said  defendant  in  said  judg* 
ment  to  the  said  property  and  assets.  But  the  plaintiff  all^ 
that  said  property  and  assets  to  which  said  injury  was  done 
were  the  property  and  assets  of  the  Silver  Valley  Mining 
Company  of  Baltimore,  and  that  said  Silver  Valley  Mining 
Company  of  North  Carolina  obtained   possession   of  said 
property  and  assets  in  pursuance  of  a  fraudulent  conspiracy 
amongst,  and  by  means  of  fraudulent  breaches  of  trast  on 
the  part  of,  the  directors  of  the  Silver  Valley  Mining  Com- 
pany of  Baltimore,  or  of  a  majority  of  them,  who  were  the 
same  persons  as  the  majority  of  the  directors  of  the  North 
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complained  of,  and  if  such  acts  and  doings  be  not  remedu 
and  said  Wilkins  and  Clayton  and  Hall  removed  from  the 
offices,  and  the  said  Silver  Valley  Mining  Company  resti 
from  interfering  with  or  occupying  the  property  and  aasetsi 
the  said  Silver  Valley  Mining  Company  of  Baltimore, 
said   Silver  Valley  Mining  Company  of  Baltimore  will 
ruined,  and  the  property  of  the  plaintiff  therein  destroyed.^ 
The  plaintiff  further  alleges  that  the  said  Silver  Valley 
Mining  Company  has  issued  execution  on  its  said  judgment, 
for  the  collection  of  the  sum  of  money  due  therein  agaiiul 
the  defendant  therein,  the  Baltimore  Gold  and  Silver  Mining, 
and  Smelting  Company,  and  has  caused  said  execution  to  ^ 
be  levied  on  all  the  lands  and  property  of  the  said  defendant 
in  said  judgment,  and  P.  D.  Leonard,  Esq ,  the  Sheriff  of 
Davidson    County,  has,   in   consequence   thereof,  publicly 
advertised  the  same  lands  to  be  sold  upon  the  6tb  day  of 
May,  A.  D.  1889,  for  cash,  at  the  court-house  door  in  Lex- 
ington, in  said  county.     And  the  plaintiff  files  herewith,  m 
a  part  of  this  complaint,  marked  "  Plaintiff 's  Exhibit  No, 6,' 
a  copy  of  a  hand-bill  giving  notice  of  said  execution  sale, 
issued  by  said  Sheriff.   And  the  plaintiff  further  alleges  thai 
said  Silver  Valley  Mining  Company  is  insolvent,  and  that  if 
it  be  permitted  to  collect  said  judgment  by  execution  and 
sale  of  said  lands  as  aforesaid,  the  moneys  realized  thereby 
will  be  applied  by  it  to  its  own  uses  and  dissipated,  and  vrill 
be  wholly  lost  to  the  Silver  Valley  Mining  Company  d 
Baltimore,  which,  as  the  plaintiff  alleges,  is  the  true  owner 
of  said  judgment,  and  that  Silver  Mining  Company  well 
knows  that  said  Silver  Valley  Mining  Company  of  Balti* 
more  is  entitled  to  said  judgment,  and  with  the  connivance 
of  and  in  collusion  with  said  Wilkins  and  Cl«yton,  who  are 
a  majority,  as  aforesaid,  of  the  directors  of  the  said  Silver 
Valley  Mining  Company  of  Baltimore,  and  who  refuse,  as 
'aforesaid  to  take  any  steps  to  remedy  the  illegal  acts  here- 
inbefore mentioned  and  secure  the  rights  of  the  stockholdeis 
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said  S.  Sutton  Clayton  from  the  said  Thomas  0.  Harris- 
deceased,  in  settlement  and  payment  of  the  indebtedneaBrfj 
the  latter  to  the  Silver  Valley  Mining  Company  of  Baltimoi 
and  that  the  value  of  such  stocks  may  be  ascertained; 
that  an  account,  in  like  manner,  mav  be  taken  of  anv  indeb^  1 
edness  of  the  Silver  Valley  Mining  Company  of  Baltimoreto 
said  S.  Sutton  Clayton,  and  that  the  Silver  Valley  Mimn(|| 
Company,  the  said  Clayton,  the  said  Orem  and  the  siH 
Basshor  may  be  decreed  to  pay  the  amount  of  said  cash  and  | 
the  value  of  said  stocks  received  bv  said  Clavton  from  Ear- 
ris,  with  interest  thereon^  respectively,  to  the  Silver  VallCTl 
Mining  Company  of  Baltimore,  less  the  amount  of  an? 
indebtedness,  with  interest  thereon,  of  said  company  to  3aid| 
Clayton. 

5.  That  the  said  Silver  Valley  Mining  Company  may  bel 
declared  to  be  trustee  of  the  judgment  recovered  by  itag&iDSt| 
the  Baltimore  Gold  and  Silver  Mining  and  Smelting  Com- 
pany in  this  Court  for  the  Silver  Valley  Mining  Companyl 
of  Baltimore,  and  decreed  to  repay  to  the  said  last  nained| 
company  all  sums  received  on  said  judgment. 

6.  That  the  said  Silver  Valley  Mining  Company  and  the! 
said  Sheriff  (P.  D.  Leonard)  may,  and  each  of  them  may,bej 
restrained  from  selling,  or  attempting  to  sell,  the  lands  of  the 
said  Baltimore  Gold  and  Silver  Mining  and  Smelting  Comi 
pany  under  the  said  execution  issued  by  the  Silver  Valley! 
Mining  Company  against  said  Baltimore  Gold  and  Silv( 
Mining  and  Smelting  Company  as  the  judgment  of  said 
Silver  Valley  Mining  Company  against  it,  until  the  furtb( 
order  of  this  Court. 

7.  That  the  said  S.  Sutton  Clayton,  Joseph  Wilkins  aD( 
Thomas  W.  Hall,  Jr.,  may  be  restrained  from  acting 
directors  of  the  Silver  Valley  Mining  Company  of  Baltimor 
until  the  further  order  of  this  Court,  and  general  relief, 

The  Court  gave  judgment,  whereof  the  following  is 
copy: 
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therein,  he  must  if  he  has  not,  at  the  time  of  the  applk 
tion  filed  his  complaint,  set  forth  in  his  applicatioi 
affidavit — ordinarily,  such  a  cause  of  action.     The 
will  not — can  not — proceed  in  the  action,  unless  its  juris 
tion  as  to  the  parties,  and  the  subject  matter  of  it,  ap] 
in  some  way,  allowed  by  law.     Jurisdiction  is  essential 
it  must  appear  by  the  record.     The  Court  must  see  a  caiHi| 
of  action  at  least  substantially  alleged. 

We  are  of  opinion  that  the  plaintiff  failed  to  allege  %\ 
cause  of  action  in  himself,  and,  therefore,  the  Court  onghtj 
not  to  have  granted  the  injunction  as  to  which  the  appd-j 
lant  complains. 

Accepting  the  plaintiff's  allegations  as  true,  for  the  pro- 
ent  purpose,  he  is  not,  nor  does  he  purport  to  be,  the  owner' 
of  the  lauds  and  the  judgment  mentioned  in  the  complaint  ii 
controversy.  They  belong  to  the  Silver  Valley  Minii^ 
Company  of  Baltimore,  of  which  he  is  a  stockholder,  and 
that  company,  in  the  absence  of  statutory  regulation  other- 
wise, is  the  proper  party  to  assert  its  rights  and  seek  redre» 
for  any  invasion  of  the  same  by  action.  In  the  nature  rf 
the  matter,  it  would  contravene  every  principle  of  intelli- 
gent procedure,  be  impractical  and  absurd,  to  allow,  ordi- 
narily, one,  or  more,  of  the  stockholders  of  a  corporation  to 
bring  actions  to  recover  property,  or  the  value  of  it,  that 
belongs  to  it,  or  to  recover  damages  for  injuries  to  it,  or  its 
property,  or  to  collect  debts  due  to  it.  Such  actions  imply 
corporate  disorganization  and  the  absence  of  corporate 
integrity  and  entity.  If  corporate  oflBcers,  or  agents,  wiH 
not,  or  fail  to,  exercise  their  corporate  powers  and  authority 
in  the  discharge  of  their  duties  and  obligations  to  the  stock- 
holders of  the  corporations,  or  others,  the  body  corporate 
does  not  thereby  cease  to  exist,  nor  can  it  be  ignored  as  an 
efiective  instrumentality  for  its  purposes.  The  law,  stata- 
tory  and  otherwise,  supplies  ample  means  whereby  to  render 
it  operative  without  necessarily  destroying  it,  or  an  aban- 
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as  will  result  in  serious  injury  to  the  company  or  othffj 
shareholders;  or,  thirdly,  that  the  directors,  or  a  majority 
them,  are  acting  in  their  own  interest  in  a  manner  destrufrj 
tive  of  the  company  or  the  rights  of  the  other  shareholders; 
or,  fourthly,  that  the  majority  of  the  shareholders  are  oppres- 
sively and  illegally  pursuing,  in  the  name  of  the  company, 
a  course  of  action  in  violation  of  the  rights  of  the  other 
shareholders  which  can  only  be  restrained  by  a  Court  rf 
Equity;  and,  fifthly,  that  the  complaining  party  must  have 
made  an  earnest  effort  to  obtain  redress  at  the  hands  of  the 
directors  and  shareholdersof  the  corporation,  and  that  the 
ownership  of  the  stock  by  him  was  vested  in  him  at  the 
time  of  the  transactions  of  which  he  complains,  or  was 
thereafter  transferred  to  him  by  operation  of  law.  Thecal 
just  cited  was  afterwards  cited,  and  fully  approved,  by  the 
same  Court  iu  Dimpfill  v.  Ohio  &  Mississippi  Railroad  Cb, 
110  U.  S.,  202,  and  it  was  therein  further  held  that  it  must 
appear  that  the  plaintiffs  had  exhausted  all  the  means  is 
their  power  to  obtain  redress  of  the  grievances  within 
the  corporation  itself.  These,  and  other  similar  cases,  as 
well  as  the  reason  of  the  matter,  show  that  the  cause  of 
action  in  favor  of  the  complaining  stockholders  does  n* 
arise,  and  he  cannot  maintain  an  action  in  respect  thereto 
unless  such  facts  exist  and  appear  by  a  proper  averment 
Planters*  Line  v.  Wagner,  71  Ala.,  581;  Shotvan  v.  Ziw,  7J 
Ky.,  300;  Taylor  v.  Holmes,  127  U.  S.,  489. 

In  the  present  case,  it  is  alleged  that  the  plaintiff  pu^ 
chased  certain  certificates  of  stock  of  the  Silver  Valley 
Mining  Company  of  Baltimore  endorsed  in  bank,  but  certifi- 
cates have  not  been  issued  to  him.  It  is  questionable  whether 
he  is  a  stockholder  and  entitled  to  act  as  such.  It  seems 
that,  at  most,  he  is  only  the  equitable  owner  of  the  shares  of 
stock.  When  he  so  purchased  them  does  not  appear,  ft' 
does  appear  however,  that  he  got  them  long  after  mosk,  if 
not  all,  the  fraudulent  transactions  complained  of.  It  should 
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eriy  to  bring  a  foreign  corporation  into  this  State  as  s| 
defendant  in  this  action,  and  have  the  Courts  here  interpi 
its  charter  and  by-laws  and  the  regularity  and  suffieieDcji 
its  proceedings  and  the  laws  of  the  State  of  Maryland 
ing  on  the  same.  Ordinarily,  the  Courts  of  the  latter  St 
properly  have  the  exclusive  jurisdiction  of  such  matters 
things — this  should  be  settled  by  the  proper  Courts  thei 
There  is  total  absence  of  necessity  for  such  extraordini 
procedure  here,  and  the  Courts  of  this  State  will  not  unm 
sarily  entertain  an  action  for  such  purpose.  An  action  sue! 
as  the  present  one — there  being  proper  ground  for  it- 
should  be  in  effect  auxiliary  in  its  nature — in  aid  of  prof 
actions  and  proceedings  as  indicated  above,  in  the  Courts 
Maryland.  Wilhins  v.  Thorn,  60  Md.,  258;  iVi?u'  Hanm 
Horse  Shoe  Nail  Co.  v.  Linden  Spring  Co.,  142  Mass.,  349 ;  Hnl 
V.  McLean,  12  Allen,  438;  Smith  v.  Life  Ins.  Cb.,  14  Allei 
436 ;  Kansas  Cons.  Co.  v.  Topeka,  Sec,  135  Mass.,  34. 

Accepting  the  case  as  presented,  the  plaintiff  must  have 
been  cognizant  for  many  years  of  the  grievances  of  which 
complains.  A  variety  of  remedies  were  open  to  him. 
does  not  appear  that  he  ever  in  any  way  took  steps  to  ai 
or  seek  redress  on  account  of  the  same,  nor  is  any  reason 
cause  assigned  for,  or  explanation  given  of  such  delay.  Thi 
is  singular,  and  suggestive  of  a  want  of  good  faith.  In 
meantime,  rights  of  third  persons — ^so  far  as  appears,  inD< 
cent  persons — have  supervened.  The  plaintiff  is  clearl] 
chargeable  with  gross  laches,  and  upon  well  settled  pnnoj 
pies  of  equity  he  cannot  now  be  allowed  to  prejudice  sucl 
rights. 

We  need  not  consider  whether  the  appellant  corporatic 
was  or  was  not  duly  organized,  because,  as  wehaveseenj 
plaintiff  has  failed  to  allege  such  a  cause  of  action  infavori 
himself  as  entitles  him  to  maintain  this  action. 

There  is  error.    The  order  appealed   from  must  be 
aside,  and  the  motion  for  an  injunction,  pending  theactioi 
denied.  Error- 
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This  is  ati  application  for  a  license  to  sell  land  to  mabj 
assets  to  pay  debts,  <fec. 

The  following  is  so  much  of  the  case  stated  on  appeal  ilj 
need  be  reported  : 

John  A.  Dickson  died  on  the  18th  day  of  October,  IffiL 

W.  S.  Moore  administered  on  his  estate  on  the davafl 

August,  1862.  Moore  filed  an  administration  bond  whichis 
lost,  and  cannot  after  due  diligence  be  found,  as  manyrf 
the  records  of  Burke  County  were  destroyed  during  the  Ute 

war.     Moore  died  on  the day  of ,  18t>9.    Joi 

Brittain  was  appointed  administrator  de  bonis  non  of  John X. 
Dickson  on  the  23d  day  of  December,  1886.  There  was  no 
administration  on  said  estate  from  Moore's  death,  in  1S09, 
until  the  appointment  of  plaintiff,  in  December,  1886. 

Dickson  left  a  large  personal  estate,  a  part  of  which  was 
laid  off  to  the  widow  as  a  year's  allowance,  but  sufficient  per- 
sonal property  went  into  the  handsof  Moore,  his  administrator, 
to  pay  all  the  debts  against  said  estate.  The  estate  of  W.S. 
Moore  is  totally  insolvent  and  has  been  since  several  yea» 
before  his  death  and  nothing  can  be  made  out  of  it  No 
bond  of  Moore  as  administrator  can  be  found,  owing,  prob- 
ably, to  the  destruction  of  the  records  of  Burke  County  in 
1865,  and  the  names  of  the  sureties  on  such  bond  an 
unknown  and  cannot  be  ascertained.  There  is  no  personal 
property  in  the  hands  of  Jos.  Brittain,  administrator  de6o«i 
non,  nor  has  anything  come  to  his  hands  since  his  appointr 
ment  with  which  to  pay  debts.  T.  G.  Walton,  executor  rf 
Thomas  Walton,  recovered  a  judgment  quando  again* 
Moore,  administrator  of  Dickson,  on  the  24th  day  of  Maji 
1869,  for  J391  on  specialties  filed  of  date  1855  and  1856,  with 
interest  on  $214.10  from  the  24th  day  of  May,  1869,  until 
paid,  and  costs  as  shown  by  the  Minute  Docket  at  that  term 
of  the  Court.  The  Judgment  Docket  of  that  term  of  the 
Court  shows  said  judgment  to  be  a  judgment  abaoluU. 
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k  recovered  judgment  against  Jos.  Brittain 
r  Dickson  for  $189.30,  with  interest  on  J49.8' 
fUst,  1887,  till  paid,  and  cost. 

recovefef]  judgment  against  Jos.  Brittain 
f  Dickson,  for  $179 15,  witli  interest  on  «68.3l 
ary,  1887,  till  paid,  and  cost, 
ints  are  unpaid  and  are  valid  claims  agains 
kson. 

?ld  that  tlie  judgment  recovered  at 

Burke  Superior  Court  in  favor  of  T.  G.  Wal 

S,  Moore,  administrator  of  Jolm  A.  Dickson 

t  absolute,  and  not  a  judgment  tjuando,  a 

feree. 

r  the  plaintiff  excepted. 

lied  that  the  judgment  in  favor  of  Waltoi 

idministrator,  was  not  barred  by  the  statut 

nd  was  not  presumed  to  be  paid  by  the  laps 

erruled  the  defendants'  plea  of  the  statute  o 

presumptions. 

g  of  the  Court — overruling  the  plea  of  th 

alions  and   presumptions  and  holding  tha 

was    not     barred — the    defendants    agaii 

its  insisted   that,  upon   the  facts  found,  th' 
t  entitled  to  have  the  land  sold  for  assets. 
rerruled   the  defendants'  objection,  and  th 
n  excepted. 

favor  of  plaintiff,  to  which  the  defendant 
apealed. 

■y,  for  plaintiff. 
n,  for  defendant. 

.  J. — after  stating  the  case:  The  intestate  o 
td  in  1861,  and  letters  of  administration  oi 
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his  estate  were  duly  granted  to  the  former  administrator  ii 
August,  1862,  who  afterwards  died  in  1869.  The  plaintil 
was,  afterwards,  on  the  23d  day  of  December,  1886,  appointei 
and  qualified  as  administrator  de  bonn  non  of  the  saott 
intestate.  The  estate  must,  therefore,  be  settled  according  to 
the  law  applicable  in  such  cases  next  prior  to  the  first  day 
of  July,  1869,  except  as  "  to  the  Courts  having  jurisdictioD 
of  any  action  or  proceeding  for  the  settlement  of  an  admm- 
istration,  or  to  the  practice  and  procedure  therein.*'  Tk 
Code,  §§  1433,  1476 ;  Glover  v.  Floivers,  101  N.  C,  134;  Goitka 
V.  Sain,  91  N.  C,  304;  Glover  v.  Flowers,  95  N.  C,  57;  Danq 
V.  Pope,  68  N.  C,  147. 

The  administration  of  the  estate  of  the  intestate  was  not 
completed  by  the  first  administrator;  he  left  it  open  and 
unsettled.  Hence,  it  became,  and  continues  to  be,  the  duty 
of  the  plaintiff  administrator  de  bonis  non  to  complete  the 
administration  in  all  respects,  and,  to  that  end,  his  power, 
rights,  authority  and  duties  relate  back  to  the  death  of  his 
intestate.  He  is  bound  only  by  the  lawful  acts  done  by  hii 
predecessor  in  and  about  the  estate.  It  is  his  duty  to  get 
possession  of  all  the  remaining  personal  property,  including 
rights  and  credits,  to  sell  the  property,  collect  the  debts  due 
and  apply  the  money  thus  realized  to  the  discharge  of  all 
unpaid  debts  and  liabilities  with  which  the  estate  in  his 
hands  is  properly  chargeable,  and  in  the  orderly  course  of 
administration.  He  should  also  particularly  require  the 
administrator  or  executor  of  the  first  administrator  to  account 
to  him  for  all  property  and  effects  of  his  intestate  that  he 
had  not  properly  administered,  and,  if  need  be,  compel  him 
to  do  so  by  appropriate  legal  steps.  If,  however,  the  fin* 
administrator  had  wasted  such  assets,  or  made  other  default^ 
and  he,  or,  if  he  be  dead,  his  estate,  be  clearly  and  certainly 
insolvent,  and  if  the  sureties  to  his  administration  bond  be 
so  insolvent,  or,  if  he  gave  such  bond  and  the  same  was  lort 
or  destroyed,  and  the  sureties  could  not,  by  active  diligence, 
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Mere  lapse  of  time  ia  such  cases  cannot  affect  the  rightsw 
creditors  or  others,  otherwise  than  as  may  be  prescribed  bt] 
statute.  That  an  estate  is  not  settled  and  closed  within  t| 
reasonable  time,  is  because  of  the  neglect  or  laches  of  thoal 
interested  in  it  as  next  of  kin,  or  legatee,  or  heir,  or  devisie,! 
or  creditor  and  the  law  will  not  encourage  such  neglect bjf' 
helping  a  party  who  seeks  to  take  benefit  of  it.  It  is  ita 
duty  of  the  parties  interested  to  see  that  the  estate  is  so  admin* 
istered  and  closed  according  to  law,  and  if  they  will  ud 
they  must  suffer  such  prejudice  as  may  happen  to  them  by 
reason  of  their  laches^  however  thb  same  may  arise.  Here 
the  next  of  kin  and  the  heirs  of  the  intestate  allowed  six  or 
seven  years  to  lapse  pending  the  lifetime  of  the  first  admin- 
istrator, while,  it  seems,  he  wasted  the  assets,  or  allowed 
them  to  be  dissipated — that  he  ought  to  have  applied.  He 
died,  and  no  administrator  de  bonis  non  was  appointed  until 
after  the  lapse  of  twelve  years.  The  bond  of  the  firel 
administrator  had  been  lost  or  destroyed,  and  the  name  of 
the  sureties  thereto  had  been  forgotten.  No  effort  was  ra«de^ 
it  seems,  within  a  reasonable  time,  or  at  all,  to  restore  th« 
lost  record  as  to  the  appointment  of  the  administrator  and 
his  bond.  All  this  was  gross  neglect,  and  the  creditor  who, 
on  that  account,  fails  to  establish  his  debt  and  have  it  paid, 
must  suffer  loss,  and  so  must  the  heirs,  if  thev  cannot  make 
good  their  defence.  The  hiw  will  not  help  them  as  to  time, 
except  in  the  case  and  the  way  prescribed  by  the  statute, 
Whit  v.  Ray,  4  Ired.,  14. 

The  judgment  of  the  creditor,  Thomas  G.  Walton,  was 
obtained  on  the  24th  day  of  March,  1869,  and  it  must  be 
treated  here,  and  for  the  present  purpose,  as  an  absolate 
judgment,  V^ecause  the  Court  so  held  it  to  be.  This  was 
excepted  to  by  the  plaintiff,  but  he  did  not  appeal,  and  if 
he  assigned  error  it  is  not  before  us  for  review  and  correc- 
tion. If  the  plaintiff  intended  to  insist  upon  his  objection 
he  should  have  appealed.     He  is  not  entitled  to  the  benefit 
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creditor  to  so  sue  the  first  administrator  and  not  have  thi; 
like  remedy  against  the  administrator  de  bonis  non.  Tim\ 
creditor  could  not  bring  his  action  against  the  administnl 
of  an  administrator,  but  against  the  administrator  de  bem 
non  of  the  intestate  of  the  first  administrator.  It  is  ai 
decided,  certainly  in  effect,  in  Smith  v.  Broum,  99  N.  C  ,377; 
Dunlap  V.  Hendley,  92  N.  C,  115 

It  does  not  appear  from  the  record  whether  the  judgment 
was  barred  or  not.  It  may  be  that  it  was  filed  with  tbe 
plaintiff  in  apt  time  and  admitted  by  him.  It  must,  there- 
fore, be  re-referred  to  the  referee  to  find  the  material  facts  and 
report  the  same  to  the  Court  below  for  its  further  action. 

It  appears  that  the  former  administrator  was  ''totally 
insolvent" — had  been  several  years  before  his  death — and 
his  estate  had  been  so  ever  since  that  time;  his  bond  as 
administrator  was  lost  or  destroyed  and  his  sureties  thereto 
were  unknown.  For  the  reasons  already  stated,  it  was  not 
necessary  to  bring  an  action  against  his  administrator  before 
making  the  present  application.  Badger  v.  Jones,  66  N.  C^ 
305;  Lailiarn  v.  Bell,  69  N.  C,  135;  Smith  v.  Brown,  supra; 
Ullyv,  »^oo%,  94  N.C.,  412. 

It  does  not  appear,  except  by  rather  vague  inference,  that 
there  are  no  personal  assets  of  the  intestate.  It  is  found, 
merely,  that  none  have  come  into  the  hands  of  the  plaintiff. 
It  is  not  found,  as  it  should  be,  that  he  made  diligent  search 
and  inquiry  and  could  find  none. 

The  exceptions,  other  than  those  embraced  by  what  we 
have  said,  are  immaterial,  and  we  need  not  advert  further 
to  them. 

If  there  are  no  personal  assets,  or  not  sufficient,  the  plain- 
tiff is  entitled  to  a  license  to  sell  so  much  of  the  real  estate 
as  may  be  necessary  to  make  sufficient  assets  to  pay  the  debts 
ascertained  to  be  due  and  unpaid;  but  any  controversy  in 
respect  to  any  particular  debtor's  debts,  especially  if  tbe  same 
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siderable  amount,  should  ordinarily  be  determined 
iting  th«  liceuse.     Otherwise,  tlie  Court  might 
■ger  quantity  of  land  to  be  sold  than  necessary, 
rment  must  be  set  aside,  and  further  steps  taken 
eeding  in  accordance  with  this  opinion. 

Error. 


D.  Q.  MORISEY  v.  JOHN  E.  3WINS0N. 

Foreclosure  —  Curredi-jn  —  Equitable  Procedure — 
rence  Under  The  Code — Comtit'Mion  —  Rents 

ilaintUT  i-eehs  to  correct  a  deed  in  hie  own  favor,  the  Court 
refuse  tt«  aid  unless  he  is  willing  that  other  mistakes 
I  should  be  corrected  which  would  be  against  his  iiit«rest8. 

0  would  have  equity  must  do  equitj. 

ga  of  fact  by  a  referee  are  in  the  nature  of  a  special  verdict 

.  to  be  reviewed  bj  the  Judge,  and,  when  necessary,  set 

but  when  conflrmrd  by  the  Judge  thej  ore  not  reviewable 

Court. 

eference  under  The  Code  binds    both  parties  until  it  ie 

1  by  common  consent. 

r  that  the  agreement  to  refer  should  specify  in  terms  the- 

I  of  law  and  fact ;''  but  where  the  purpose  ie  obvious,  the 

Fords  of  the  statute  will  not  be  required. 

■itution   has   not  abolished  the  principles  of  equity,  and 

the  statutory  procedure  thereunder  is  silent,  or  inadequate, 

ctlce  in  the  lat«  Courts  of  Equity  may  be  invoked. 

iction  in  Courts  of  Equity  to  correct  material  mistakes  is 

tionable. 

e  ricoverable 


1  a  CIVIL  ACTION,  tried  at  the  Fall  Term,  1889,  of 
perior  Court,  by  Byrtwm,  J.,  upon  report  of  referee. 
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The  action  was  brought  to  foreclose  a  mortgage  of 
executed  by  the  defendant  to  the  plaintiff  on  the  25)lh 
of  November,  1867,  to  secure  the  payment  by  the  former 
the  latter  of  ** seven  hundred  dollars,  due  by  bond  or  n 
with  interest  from  sometime  in  the  vear  1857,  as  on  rel 
ence  to  said  bond  will  more  fully  appear,"  &c.,  as  red 
therein.     Among  other  things,  the  plaintiff  alleges  in 
-complaint  that  the  recital  in  tlie  mortgage  as  to  the"boni 
or  note"  "was  inserted  therein  by  mistake  and  inadverte 
of  both  parties  "  thereto ;  and  he  demanded  judgment 
the  mortgage  be  corrected  so  as  to  recite  simply  an  indel 
edness  in  the  amount  specified — no  such  bond  or  note  havi 
been  executed  or  intended — that  the  mortgage  as  cor 
be  foreclosed,  the  land  sold,  &c.',  and  he  asked  for  gene 
relief,  &c. 

The  defendant  in  his  answer  denied  that  he  owed  tl 
debt  specified  in  the  mortgage,  and  alleged  that  the  del 
intended  to  be  secured  by  it  was  a  judgment  specified  fo 
$209.61,   balance  of  a  note  sued  upon.     He  alleged  fa 
explanatory  of  how  the  false  recital  in  the  mortgage  cam 
to  be  made,  and  that  it  "  was  caused  as  above  set  forth  m 
by  inadvertence  and   mistake  of  both   parties  to  the  deed 
and  that  no  such  indebtedness  of  seven  hundred  dolla 
existed  from   defendant   to  plaintiff  at  the  time  by  note 
otherwise";  and  he  further  alleged,  that  long  before tb 
time  he  had  fully  paid   to  the  plaintiff  the  mortgage  de 
intended,  &c.,  &c. 

The  pleadings  having  been  coriipleted,  an  order  uf  refe 
ence  was  entered  whereof  the  following  is  a  copy:  **B; 
consent  of  parties  it  is  ordered  that  the  above  action 
referred  to  F.  A.  Daniels  under  The  Code." 

m 

Under  this  order  the  referee  took  much  evidence,  founi 
the  facts  and  the  law  applicable,  stated  certain  of  his  rulin 
and  made  and  filed  his  report,  to  which  divers  excepti 
were  filed  by  the  defendant.     Upon  consideration  of 
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which  mortgage  purported  to  secure  the  payment  to  pltifrj 
tiff  of  said  note  or  bond ;  that  no  note  or  bond  was  e«r| 
executed  for  said  sum  of  $700;  that  the  recital  in  saidmoii-] 
gage  that  said  indebtedness  was  due  by  note  or  bond  w»1 
inserted  therein  by  the  inadvertence  and  mistake  of  botfc 
parties,  and  that  said  recited  indebtedness  is  evidenced  ii 
no  other  manner  than  by  the  recital  in  said  mortgage;  thil 
the  said  mortgage  was  executed  for  the  purpose  of  securing 
to  the  plaintiff  the  balance  due  on  a  certain  judgment  held 
by  plaintiff"  against  defendant,  which,  at  the  time  of  the 
execution  of  said  mortgage,  amounted  to  $207.61,  some  other 
small  indebtedness  due  by  account,  and  to  secure  sack 
advances  as  the  plaintiff  might,  from  time  to  time,  make 
defendant,  and  for  no  other  purpose. 

"2.  That,  at  the  time  of  the  execution  of  said  mortgage, 
the  plaintiff,  at  the  request  of  the  defendant,  went  into  pofr 
session  of  the  lot  described  in  the  complaint  as  the  town  W 
in  the  town  of  Warsaw  under  an  agreement  entered  into 
with  defendant  to  the  effect  that  plaintiff  was  to  take  posse- 
sion of  the  property  and  do  the  best  he  could  with  it,  apply- 
ing the  rents  received  therefrom  to  the  payment  of  defend- 
ant's indebtedness;  that  he  has  remained  in  possession 
except  one  year — 1877  or  1878 — when  defendant  was  in 
possession  of  the  store  on  said  lot,  though  the  plaintiff  has 
not  been  himself  the  actual  occupant  of  said  property,  except 
the  vacant  lot,  which  he  has  cultivated ;  that  the  property 
was  of  such  a  character  that  the  class  of  tenants  to  whom  it 
could  be  rented  was  utterly  insolvent,  and  the  plaintiff  was 
compelled  to  rely  upon  their  honor  rather  than  upon  their 
financial  responsibility  for  the  payment  of  rent;  that  the 
tenants  were  frequently  changing,  and  the  plaintiff  was 
sometimes  able  to  procure  tenants  and  sometimes  not;  that 
the  store  was  sometimes  rented  for  a  month  or  two  at  a  time 
to  persons  who  desired  it  for  special  seasons  and  for  special 
and   temporary  purposes,  and  who  would  vacate  after* 
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gave  judgment  in  favor  of  the  defendant.     Each  of  the  pa* 
ties,  having  excepted,  appealed. 

Mr.  W,  R,  Allen,  for  plaintiff. 
Mr.  H,  L.  SiefveiiH,  for  defendant. 


Merrimon,  C.  J. — after  stating  the  case:  Tl)e  purpose ofi 
this  action  is  to  correct  the  deed  of  mortgage  in  question  in 
certain  respects  on  account  of  mutual  mistake,  to  foreclose 
the  same,  and,  to  that  end,  to  have  an  account  taken,  At 
The  cause  of  action  is  wholly  equitable  in  its  nature,  and 
hence  the  Court  must  exercise  its  authorit}'^  and  jurisdic* 
tional  functions  as  a  Court  of  Equity,  applying  such  statu- 
tory provisions  as  may  be  applicable.  Indeed,  the  jurisdictiott 
is  so  extensive  that  the  Court  may  administer  the  rights  of 
the  parties  as  to  the.  matter  in  litigation  to  the  extent 
they  come,  properly,  within  the  scope  of  the  action,  whether 
the  same  be  legal  or  equitable,  or  both.  There  exists  direct* 
ness  and  thoroughness  in  the  prevailing  method  of  civil  pro- 
cedure. One  of  its  distinctive  and  leading  features  is  to 
avoid  circuity  of  action  and  method,  and  to  administer  the 
rights  of  parties,  whether  legal  or  equitable,  or  both,  or 
mixed,  in  their  nature  as  to  the  matter  in  litigation,  in  one. 
action. 

The  statute  {The  Code,  §§404-423)  provides  three  method* 
of  trial — trial  by  jury,  trial  by  the  Court,  and  trial  by  referees. 
Any  party  may  insist  upon  the  trial  by  jury  of  the  issues  of 
fact  properly  raised  by  the  pleadings.  Trial  by  the  Coort 
may  be  had  in  the  cases,  and  as  prescribed  by  the  statute 
(§§  416-419).  Trial  by  referees  of  the  issues  arising  in  the 
action,  whether  of  fact  or  law,  or  both,  may  be  bad  by  con- 
sent of  the  parties  in  writing.  The  statute  (§420),  in  this 
respect,  provides  that  "  all,  or  any,  of  the  issues  in  the  actioUf 
whether  of  fact  or  of  law,  or  both,  may  be  referred,  upon  the 
written  consent  of  the  parties,  except  in  actions  to  annul  a 
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The  parties  to  this  action,  by  common  consent  entered  d 
record,  referred  the  same  to  a  referee  named  and  selected  by 
themselves.  The  order  of  reference  is  broad  and  oompre^i 
hensive  in  its  terms.  It  clearly  embraced  all  thei-suesof 
fact  and  law  raised  by  the  pleadings.  The  "action"  wtt 
referred.  This  order  is  not  appropriate  in  its  terms-it 
ought  to  have  in  terms  referred  the  issues  of  fact  and  of  law. 
&c.,  but  the  purpose  is  obvious,  as  it  is  said  that  the  refer- 
ence is  '* under  The  dtde'^  The  referee  and  the  partiesseem 
to  have  so  treated  the  reference  as  to  its  scope,  and  it  most 
be  so  treated  now. 

In  the  exercise  of  such  powers  conferred  by  the  statute.^ 
well  as  in  the  application  of  general  principles  of  procedure 
of  Courts  of  Equity,  the  Court  had  jiuthority  to  make  the 
order  modifying  the  first  report  of  the  referee  and  recommit- 
ting to  him  the  matter  referred  with  appropriate  directions. 
The  Court  had  complete  jurisdiction  of  the  report  when 
filed,  and  it  was  not  bound  to  pass  in  detail  upon  the  several 
exceptions  to  it  Indeed,  upon  seeing  the  report,  for  cau» 
appearing  upon  its  face,  it  might  set  it  aside,  or  modify  it, or 
direct  the  referee  to  take  further  action  in  certain  respects 
specified.  The  statute  contemplates  the  free  exercise  of  such 
broad  authority  in  appropriate  cases.  The  power  to  dosoi* 
essential  in  the  application  .of  principles  of  equity  and  the 
effective  administration  of  equitable  rights,  an«i  when  need 
be,  in  the  absence  of  statutory  regulations,  the  Court  may 
and  will  adopt  methods  usual  in  Courts  of  Equity  under  the 
former  method  of  procedure  in  this  State.  The  Constitution 
has  not  abolished  the  principles  of  equity — indeed  it  could 
not — on  the  contrary,  it  fully  recognizes  them,  and  thejr 
must  be  applied  as  far  as  may  be,  under  the  existing  statu* 
tory  method  of  procedure,  but  when  it  is  silent  or  inadequate, 
by  the  methods  and  practices  of  the  late  Court  of  Equity  in 
this  State.  Qrani  v.  .Reese,  82  N.  C.,  72 ;  BarrM  v.  Heiff% 
mpra ;  Grant  v.  BeU,  90  N.  C,  558 ;  Trimble  v.  Hujder,  104 
N.  C,  129. 
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There  was  evidence — facts,  circumstances  and  reasonable 
inferences — tending  to  prove  that  the  mortgage  deed  wis 
carelessly  and  not  well  and  formally  drawn  by  an  unskilled 
hand  of  a  third  party  in  the  absence  of  proper  data— part 
of  which  was  several  miles  distant — and  that  the  negligence 
in  failing  to  have  such  data  was  due  to  the  carelessness  of 
the  plaintiff  as  much  as  that  of  the  defendant  Shall  the 
former  be  allowed  to  have  technical  advantage  and  ben^t 
of  his  own  laclies  in  such  case  to  the  injury  of  the  defend- 
ant? Surely  not.  There  was  evidence  from  which  the 
referee  and  the  Court  might  find  distinctly  that  there  was 
mutual  mistake,  and  we  cannot,  as  we  have  seen,  review 
their  findings  of  the  facts. 

Upon  the  findings  of  fact,  the  Court  proi)erly  corrected 
the  deed  in  favor  of  the  defendant  as  to  the  amount  of  the 
mortgage  debt.  The  jurisdiction  of  Courts  of  Equity  to 
correct  mutual  mistakes  in  deeds  and  like  instruments, 
where  such  mistake  is  admitted,  or  distinctly  proven,  is  clear 
and  unquestionable.  Newson  v.  Bufferlow^  1  Dev.  Ik}.,  379; 
Brady  v.  Packer,  4  Ired.  Eq.,  430;  Stamper  v.  Hawkm,^ 
Ired.  Eq.,  7;  Komegay  v.  Everett,  99  N.  C,  30;  Ad.  Eq, 
170,  et  seq. 

The  plaintiff  likewise  complains  that  the  referee  chaiiged 
him  too  much  for  rents  of  the  land  mentioned  in  the  repoit 
The  charges  in  this  respect  were  based  upon  the  findings 
of  fact,  and  these  we  cannot  review  or  disturb. 

The  plaintiff  further  complains  that  the  referee  charged 
him  with  rents  up  to  the  time  he  finally  took  bis  aocoont 
after  the  action  began.  This  objection  is  unfounded. 
Under  the  present  method  of  civil  procedure,  the  rents  are 
treated  as  growing  out  of,  and  incident  to,  the  land,  and  are 
recoverable  up  to  the  time  of  the  trial.  Moreover,  this  is 
allowed  in  order  to  avoid  circuity  of  action,  as  contemplated 
by  the  spirit  and  purpose  of  the  Code  of  Civil  Procedore. 
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THE  STATE  ex  rel.  W.  W.  TURNER  and  J.   M.   TURNER,  Adm't 
of  HENRY  TURNER,  v.  BENJ.  TURNER  et  al. 

Evidence — Burden  of  Proof — Settlement — Guardian— Adramit- 

traiion — Judge^s  Charge, 


1.  The  ex  parte  settlement  made  by  guardians,  executors  and  admmiS' 

trators  with  the  Courts  having  jurisdiction  of  such  matters,  ait, 
when  accepted  by  the  Court,  prima  facie  correct,  and  while  not 
conclusive  upon  creditors  or  next  of  kin,  and  strict  proof  and 
specific  assignment  of  errors  are  not  required  as  in  actions  to  sor- 
charge  a  stated  account,  nevertheless  the  burden  is  on  the  party 
attacking  them  to  establish,  by  a  preponderance  of  testimonj. 
their  incorrectness. 

2.  It  is  not  erroneous  for  the  Judge  to  direct  the  attention  of  the  jxaj 

to  the  contention  of  a  party  to  the  cause  made  in  the  arguomit 
of  his  counsel,  founded  upon  a  calculation  of  an  account  alleged 
to  be  due,  when  that  fact  grew  out  of  the  evidence  ii.trodoced 
and  was  material  to  the  controversy,  especially  when  no  objection 
was  made  to  the  argument. 

This  is  a  civil  action,  tried  before  Merrimon,  J.,  at  August 
Term,  1889,  of  Iredell  Superior  Court. 

The  plaintiffs  asked  to  be  subrogated  to  the  rights  of  Harry 
Burke  and  wife,  and  that  the  defendants  should  be  compelled 
to  contribute  their  proportionate  part  to  reimburse  them  for 
money  they  hnd  paid  Burke  and  wife  on  account  of  their 
intestate,  Henry  Turner,  being  a  co-surety  with  the  defend- 
ants Adams  and  Sharpe  on  the  guardian  bond  of  the  defend- 
ant Benjamin  Turner. 

It-was  in  evidence,  and  not  denied  by  defendants  on  the 
trial,  that,  on  the  16th  day  of  November,  1859,  the  defendant 
Benjamin  Turner  was  appointed  guardian  of  his  then  infant 
daughter  M.  D.  Turner,  and  entered  into  bond  in  the  sum 
of  $3,200,  with  the  defendants  Adams  and  Humphrey  Nichols 
as  sureties;  that,  on  the  19th  day  of  May,  1863,  the  defend- 
ant Benjamin  renewed  his  guardian  bond  by  giving  anothtf 
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The  plaintiffs  allege  that  the  ex  parte  settlement  madevilk 
Jones  and  Pendleton  by  the  defendant  Benjamin  Turner oi 
his  guardianship  was  fraudulent  and  was  not  a  full  and  fair 
account  and  settlement  of  all  the  estate  of  his  ward,  whili 
the  defendants  de#iied  this  allegation  and  alleged  that  it  m 
a  full  and  fair  settlement  by  Benjamin  of  the  estate  of  hii 
ward. 

The  following  issues  were  submitted  to  the  jury,  together 
with  others  which  are  not  material,  the  plaintiffs  having  tes- 
■dered,  before  the  issues  were  settled  by  the  Court,  an  i»ue 
asking  that  the  jury  find  the  difference  between  the  amount 
the  defendant  Benjamin  paid  J.  Martin  Turner  and  tbe 
amount  paid  Henry  Burke  and  wife  by  plaintiffs.  This 
issue  was  objected  to  by  defendants,  who  stated  that  it 
involved  a  matter  of  account,  and  was  stricken  out,  by  order 
of  the  Court,  without  objection. 

The  Court  told  the  jury,  if  they  found  the  two  first  issu« 
Yes,  they  need  not  Consider  the  other  issues,  and  the  junr 
made  no  finding  as  to  them.     There  was  no  exception. 

1.  Was  the  Jones  and  Pendleton  settlement  a  full  and  to 
account  and  settlement  by  the  defendant  Benjamin  Turwr 
of  all  the  property,  money  or  estate,  then  in  his  hands, 
belonging  to  his  ward,  M.  D.  Turner?    Answer:  Yes. 

2.  Did  the  defendant  Benjamin  Turner  pay  over  to 
successor,  J.  Martin  Turner,  all  the  property,  money 
estate  then  in  his  hands,  or  which  should  have  been  in  his 
hands,  belonging  to  his  ward,  M.  D.  Turner?     Answer:  \^ 

The  defendants  then  offered  in  evidence  the  deposition  of 
the  defendant  Benjamin  Turner,  in  which  he  testified  thai 
he  did  not  account  for  the  sum  of  J3,400  in  Confederate 
money  received  from  the  defendant  Adams  in  1862,  and 
that  he  made  a  charge  of  over  $1,000  in  the  Jones  and  P^^' 
dleton  settlement  for  board,  &c.,  that  was  afterwards  d* 
allowed  by  the  Court.  They  further  showed  by  the  testiin^Dj 
of  the  commissioner  who  took  the  account  in  the  case  of 
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the  defendant  Benjamin  Turner  and  the  evidence  of  Commis- 
sioner Connelly,  as  to  what  he  swore  in  the  case  of  fiarfa 
and  wife  v.  Martin  Turner  and  his  sureties.  The  fact 
the  Jones  and  Pendleton  settlement  was  accepted  and  con- 
firmed by  the  Court  of  Pleas  and  Quarter  Sessions,  and 
ordered  to  be  recorded,  is  a  very  strong  presumption  that  it 
was  correct,  and  the  defendants'  counsel  argue  to  you  thattf 
you  will  take  the  receipt  of  $1,656  30,  given  to  Benjamin 
Turner  by  his  successor,  and  compute  the  interest  thereon ' 
to  the  date  of  the  judgment  in  the  case  of  Burke  and  wifer. 
J.  Martin  Turner  and  his  sureties^  compounding  the  same 
until  Mrs.  Burke  comes  of  age,  that  it  will  make  just  abocrt 
$3,500,  and  you  are  at  liberty  to  consider  this  argument  of 
defendants'  counsel,  as  you  are  all  the  argumenfs  in  the 
case,  both  for  plaintiffs  and  defendants,  and  say  whether  the 
Jones  anH  Pendleton  settlement  was  a  fair  and  honest  settle- 
ment  or  not.  The  burden  of  proof  is  on  the  plaintiff  ta 
satisfy  you  by  preponderance  of  evidence.  If  you  find  the 
first  issue.  Yes,  you  will  find  the  second  Yes. 

The  Court  then,  addressing  the  counsel  in  the  case,  said: 
"I  suppose  there  is  no  objection  to  instructing  the  jury  to 
find  the  second  issue  Yes  if  they  find  the  first  Yes."  To 
which  the  attorneys  on  both  sides  replied  there  was  none. 

There  was  no  exception  taken  bj'  plaintiffs  to  arguments  , 
made  by  counsel  for  defendant  nor  the  instructions  given  by  ; 
the  Court  to  the  jury  until  after  the  verdict.  Upon  the 
motion  for  a  new  trial  the  point  was  made  that  the  argu- 
ment by  defendants*  counsel,  that  the  principal  and  couapoand 
interest  upon  the  $1,656.30,  up  to  the  time  Mrs.  Burke 
reached  her  majority,  would  be  about  $3,500,  was  improptf- 

The  Court  told  plaintiffs'  counsel  they  should  have  the 
benefit  of  the  point  as  if  it  had  been  made  in  apt  time. 

Plaintiffs  eitcepted.  Judgment  for  defendants.  Plaintife 
appealed. 
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alone  and  unexplained,  would  maintain  the  propK>sition  and 
warrant  the  conclusion  to  support  which  it  is  introdocei* 
Emmons  v.  Bankj  97  Mass.,  243. 

"It  is  that  which  suffices  for  the  proof  of  a  particnlar Ikt-j 
until  contradicted  or  overcome  by  other  evidence."    Thus,  if' 
€x  parte  accounts  are  filed  under  sections  1399, 1402, 1617  of' 
The  Code,  they  are  to  be  taken,  as  am,aUer  of  law,  to  he comA 
until  shown  to  be  erroneous. 

Now,  if  we  apply  this  rule  to  the  charge  of  his  HoDor,itii 
apparent  that  if  he  erred  at  all,  it  was  in  favor  of  the  appel- 
lant, for  had  the  jury  disbelieved  the  impeaching  testimony, 
or  if  none  whatever  had  been  introduced,  they  would,  undff 
the  instruction  given,  have  been  at  liberty  to  have  found 
against  the  settlement;  whereas,  as  a  matter  of  law,  thej 
could  not  have  so  found  under  such  circumstances.  Id  other 
words,  the  Court  ciiarged,  in  efiect,  that  there  was  a  presump- 
tion of  fact,  when  it  should  have  charged  that,  as  a  matter  of 
law,  the  settlement  was  prima  facie  correct,  and  should  stand 
unless  shown  to  be  otherwise. 

It  will  be  observed  that  his  Honor  very  properly  held  thai 
only  a  preponderance  of  testimony  was  sufficient;  which  is 
the  same  degree  of  proof  that  is  required  in  ordinary  suits 
for  account  and  settlement  against  executors,  administra- 
tors, guardians,  <fec.  We  are,  therefore,  of  the  opinion  that 
the  exception  is  untenable. 

2.  Neither  do  we  see  any  error  in  his  Honor's  telling  the 
jury  that  they  might  consider  the  result  of  the  calcula- 
tion mentioned  by  him.  This  argument  was  made  to  the 
jury  without  objection,  and  did  not  at  that  time  seem  to  be 
obnoxious  to  the  plaintiffs. 

It  appears  that  in  an  action  brought  by  the  ward  against 
the  bond  of  J.  M.  Turner,  it  was  adjudged  that  the  ward 
should  recover  the  sum  of  $3,500.  The  plaintiffs  contended 
that  the  difference  between  this  amount  and  the  $1,656.30 
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GEORGE  H.  NISSEN  v.  JOHN  T.  CRAMER 

Libel  —  Slander — Privileged  Declarations — Malice — £'ridence— j 

Burden  of  PiO"f. 

1.  The  principle  w'  ich  absolutely  exempts  witnepses,  counsel  and  a  party ! 

who  conducts  his  cause  in  person,  from  liability  in  actions  for  libel  i 
and  slander,  for  whatever  they  may  say,  in  the  course  of  a  jofi*! 
cial  proceeding  relevant  or  pertinent  to  the  matter  before  tto^ 
Court,  will  protect  a  party  who,  at  the  time  of  the  aUegcd  dan- 
derous  utterances  is  represented  by  counsel,  and  embraces,  ak^ 
an  agent  who  represents  his  principal  in  the  proceeding. 

2.  A  person  who  files  a  sworn  information  before  a  judicial  offioef, 

charging  another  with  having  committed  a  crime,  is  alsoatw- 
lutely  protected  as  to  all  relevant  statements  in  his  affidavit,  bat 
where  he  lodges  his  charge  verbally,  with  an  expressed  parpoK, 
never  executed,  of  filing  a  formal  information,  he  is  preeamp- 
tively  protected,  and  the  burden  is  on  one  suing  him  for  slander 
to  establish  actual  malice. 


While  an  action  between  Geo.  H.  Nisseu  (the  plaintiff  in 
this  action)  and  the  Genesee  Gold  Mining  CJompanywas 
being  tried  before  the  Hon.  J.  H.  Dillard  as  a  referee  under 
an  order  of  the  Superior  Court  of  Davidson  County,  the 
plaintiff  therein,  during  his  examination  as  a  witness,  tes- 
tified that  John  T.  Crauaer,  the  agent  of  the  Genesee  Gold 
Mining  Company,  "  wanted  me  to  give  him  $500  forgiving 
me  the  contract " — referring  to  a  disputed  item  of  $500, 
which  was  a  material  issue  in  the  case.  Cramer  was  pres- 
ent, acting  as  the  agent  of  the  Genesee  Gold  Mining  Com- 
pany, and  assisting  its  counsel  in  the  management  of  the 
defence.  When  the  plaintiff  made  the  declaration  set  forth 
above,  Cramer,  in  an  audible  voice,  easily  beard  through* 
•out  the  apartment  by  a  number  of  persons  therein,  said, 
"  That's  a  lie." 
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Chief  Justice  Ruffin,  in  Briggs  v.  Byrd^  12  Irod^ 
says,  that  the  phrase  "privileged  commuoicatioD,"  m 
words  "  uttered  in  a  legal  proceeding,  or  on  some  other  occa- 
sion of  apparent  duty,  which  prima  fdde  imports  that  the 
party  was  actuated  by  a  sense  of  duty,  and  not  by  malice, 
which  is  generally  to  be  implied  from  speaking  work 
imputing  a  crime  to  another." 

It  was  conceded  on  the  argument,  and,  at  all  events,  itfa 
settled  law,  that  one  who  appears  in  person  on  his  own 
behalf,  or  on  behalf  of  another,  or  counsel  representing  a  parif 
on  the  trial  of  an  action,  may  say,  in  the  progress  of  the 
trial,  anything  in  reference  to  the  character  or  conduct  of 
the  opposing  party,  or  witnesses,  that  is  relevant  and  perti- 
nent to  the  question  or  issue  before  the  Court  or  jury,  with- 
out incurring  any  liability  whatever  in  an  action  for  slander, 
predicated  upon  the  language  used.  The  occasion  gives 
absolute  protection,  if  the  utterances  are  not  irrelevant 
State  V.  Leigh,  3  Dev.,  127 ;  Shdfer  v.  Gooding^  2  Jones,  175; 
Townsend  on  S.  &.  L.,  §224;  Ring  v.  Wheder,  7  Oow«J, 
731 ;  Jennings  v.  Power,  4  Wis.,  372 ;  Lester  v.  Thurman,  51 
Ga.,  118. 

The  inference  of  malice  is  not  drawn,  as  a  matter  of  law, 
when  irrelevant  words  are  written  or  spoken  by  parties  or 
counsel  in  the  due  course  of  judicial  proceedings,  and  sach 
words  "are  not  actionable,  unless  it  affirmatively  appear 
that  they  were  malicious  and  without  reasonable  or  probable 
cause."    Lawson  v.  Hicks,  38  Ala.,  279. 

In  Briggs  v.  Byrd^  supra,  this  Court  held,  that  there  was  a 
presumption  of  good  faith  in  favor  of  one  who  made  a 
verbal  charge  of  larceny  to  a  Justice  of  the  Peace  against 
another,  with  the  expressed  purpose,  not  afterwards  earned 
out,  of  filing  a  formal  affidavit  embodying  the  charge,  and 
that  in  an  action  for  slander,  founded  upon  the  statemeat 
to  the  Justice,  the  plaintiff  must  prove  the  existence  of 
malice  when  the  words  were  uttered.    On  the  other  hand,  it 


578  IN  THE  SUPREME  COURT. 


NiSSEN  V,  Crambb. 


rendered.  Towusend  on  S.  &  L.,  §  224  There  can  be  m\ 
doubt  that,  as  acknowledged  agent  of  a  defendant 
poration,  he  enjoyed  all  the  privileges  of  an  actual  party. 
This  Court  held  that  a  master,  not  an  attorney,  had  a  rigW 
to  appear  for  his  slave,  and  insisted  that  what  a  plaintiff  hii' 
sworn  in  reference  to  the  slave  was  false,  and  that  an  actin 
could  not  be  maintained  against  him  for  slander  in  charging 
that  the  testimony  was  false.  State  v.  Leigh,  3  Dev.'A  Bat, 
127. 

In  Shelfer  v.  Gooding,  mpra.  Judge  Battle  states  the 
principle  deduced  from  an  examination  of  the  whole  line  of 
authorities  as  follows:  "However  it  may  be  held  with 
respect  to  the  responsibility  of  (ounsel,  or  a  party,  uttenng 
words  against  the  character  of  a  witness,  or  the  opposite 
party,  in  the  course  of  a  trial,  not  relevant  to  the  cause,  we 
think  that  we  have  shown,  by  abundant  authority,  that  a 
coxmsel,  or  'party,  is  entirely  protected  against  an  action  fof 
slander  for  whatever  he  may  choose  to  say  relevant  or  perHned, 
to  the  matter  before  the  Court,  and  thai  no  inquiries  into  hu 
motives  will  be  permitte  /."     See,  also,  Bigelow  on  Torts.,  161. 

Mr  Townsend  (in  his  work  on  'Slander  and  Libel,''  §224) 
says:  "A  party  in  a  proceeding  in  a  Court  of  Justice,  may 
ordinarily  conduct  the  prosecution  or  defence  in  ptrson,  or 
6j/  counsel,  or  attorney;  in  either  case,  whatever  a  party  may 
reasonably  believe  necessary  to  successfully  maintain  his 
suit,  or  his  defence,  he  may  speak  in  the  course  of  the  pro- 
ceedings, without  being  subject  to  an  action  for  slander." 

We  fail  to  find  any  authority  for  limiting  the  privilege  of 
a  party  to  those  cases  in  which  he  conducts  the  trial  on  hia 
own  behalf.  Therefore,  we  must  look  to  the  reasons  for 
first  shielding  parties  and  counsel  from  liabilit}^  in  order  to 
determine  whether  a  party  present,  but  represented  also  bj 
counsel,  should  enjoy  the  benefit  of  the  rule,  becaase  his 
situation  brings  him  within  the  reason  for  establishing  it 
As  we  have  seen,  this  Court,  in  Briggs  v.  Byrdy  extends  the 
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placed  by  a  legal  proceeding  or 
,  personal  or  official,  to  a  cause  as 
something  defamatory  of  a  party 
Torts,  lt)2.  The  defendant  was, 
I  manager  as  well  as  the  agent  of 
;  Company,  and  was,  at  present, 
le  company  in  tiie  trial  before  the 
intiff  Nissen  testified  that  Cramer 
ve  him  (Cramer)  $500  for  award- 
act,  then  it  was  that  Cramer,  in 
the  words  charged.  If  the  testi- 
erial  (and  the  defence  that  it  was 
;ems,  insisted  on),  then  the  appar- 
I  to  protect  the  company  he  rep- 
it,  and  he  is  no  more  liable  to 
his  action  than  one  of  his  counsel 
i  uttered  the  words  imputed  to 
lough  the  Courts,  as  a  rule,  refuse 
)wn  behalf  when  they  are  repre- 
k)urt  has  a  right,  in  the  exercise  of 
so.  As  in  the  case  of  Badgdyv. 
ubtless  merited  censure  for  using 
learned  jurist  who  was  acting  as 
;d  both  the  counsel  and  the  man- 
pose  of  the  trial,  the  company,  to 
fince  of  this  Court  to  say  that  the 
revented,  or  punished  for  speaking 
not  be  protected,  at  least  against 
itional  or  malicious  slander  in  the 
s  spoken. 

nions  of  the  highest  Cou  ts  in  this 
ling  to  parties  and  their  counsel 
total  immunity  from  liability  for 
sue  and  spoken  in  the  course  of  a 
trial,  in  part  at  least,  because  of 
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the  excitement  naturally  incident  to  the  proceedings,  and  tbe 
supposed  power  of  the  presiding  officer  to  restrain  abuse,© 
well  as  for  the  important  purpose  of  leaving  counsel  fwt 
and  unfettered  in  discharging  their  duty  to  clients.  Judge 
CooLEY  (in  his  work  on  Torts,  p.  212)  cites  with  approval 
the  language  of  Chief  Justice  Shaw  on  this  subject,  which 
is  as  follows:    "  We  take  the  rule  to  be  well  settled  bvthe 

•  I 

authorities,  that  words  spoken  in  the  course  of  judicial  pro- 
ceedings, though  they  are  such  as  impute  crime  to  another, 
and   therefore  if  spoken   elsewhere   would   import  malice 
and   be  actionable   themselve^^   are   not  actionable  if  they 
are  applicable  and  pertinent  to  the  subject  of  the  inquiry. 
And  it  determining  what  is  pertinent,  much  latitude  must 
be  allowed  to  the  judgment   and    discretion  of  those  who 
are  intrusted  with  the  conduct  of  a  cause  in  Court  and  a\ 
much  larger  allowance  made  for  the  arderd  and  excited  Jedipgtl 
with  which  a  party,  or  counsel,  who  naturally  and  almod  rufx^-l 
mrUy,  with  his  client,  becomes  animated  by  consianUxj  rfjorrfwj 
one  side  only  of  an  interesting  and  animated   contravrnji,  w 
which  the  dearest  rights  of  such  party  may  become  itir^iwA 
And  if  these   feelings  sometimes   manifest   themselves  in 
invective  and  exaggerated  expressions,   beyond  what  the 
occasion  would  strictly  justify,  it  is  to  be  recollected  that| 
this  is  said  to  a  Judge  who  hears  both  sides.     *     *    *    Sti 
this  privilege  must  be  restrained  by  some  limit,  and  wecofrl 
sider  that  limit  to  be  this,  that  a  party  or  counsel  shall  not 
avail  himself  of  his  situation  to  gratify  private  malice  by 
uttering  slanderous  expressions,  either  against  a  party,  wiL 
ness,  or  third  party,  which  have  no  relation  to  the  cause  or 
subject-matter  of  the  inquiry."     Hoar  v.  Hood,  3  Met,  193j 
Lawson  v.  Hicks,  supra.    The  same  reason  exists  for  making 
some  allowance  for  the  excitement  incident  to  the  occasiooJ 
whether  defendant  Cramer  was  appearing  in  proper  person 
or  by  attorney  for  the  corporation,  especially  when  we  ooih| 
sider  that  the  answer  of  the  witness   Nissen  contaiDed 
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R.  C.  G.  LOVE  et  al.  v.  JASPER  MILLER  et  al. 
Contract —  Warrardy —  Waiver. 

1.  M.  contracted  to  sell  and  deliver 'to  L.  a  quantity  of  cotton  in  faalo, 

"to  be  of  the  average  grade  of  middling"  or  above— none  to 
grade  below  '-low  middling  :'*  Hdd^  that  this  constituted  a  «8^ 
ranty  by  the  vendor  that  the  cotton  should  be  in  fact  of  tfait 
quality,  and  not  that  it  should  be  so  according  to  any  particolir 
method  of  inspection. 

2.  The  fact  that  the  vendee  had  an  opportunity  to  inspect  the  cotton, 

and  did  inspect  some  of  it  at  the  time  it  was  delivered,  did  dqc, 
under  the  circumstances,  and  in  view  of  the  peculiar  character  of 
the  article,  amount  to  a  waiver  of  the  warranty. 

This  was  a  civil  action,  tried  before  Clark,  J.,  at  Spring 
Term,  1889,  of  Gaston  Superior  Court,  and  was  brought  to 
recover  damages  of  the  defendants  for  an  alleged  breach  of 
contract  in  the  sale  of  100  bales  of  cotton  to  plaintiffs. 

The  plaintiff,  R.  C.  G.  Love  swore  that  his  firm,  doing 
business  in  Gastonia,  N.  C,  had  contracted  to  supply  certain 
cotton  mills  with  cotton;  that  the  firm  ordered  100  bales  of 
cotton  from  the  defendants,  to  be  of  the  average  grade  of 
"middling"  or  above,  and  no  part  of  the  same  to  grade 
below  "low  middling  and  nice,  good  stains  or  tinges, and 
not  more  than  one  bale  in  four  or  five  as  low  as  that,"  to  be 
delivered  at  Gastonia  at  llj  cents  per  pound,  instructing 
defendants  at  the  same  time  to  select  fifty  of  the  best  bales 
and  retain  it  until  further  orders,  and  to  ship  the  other  fifty 
at  once  to  Gastonia;  that  soon  thereafter  defendants  gave 
notice  of  the  shipment  of  the  fifty  bales  to  Gastonia,  where- 
upon plaintiffs  ordered  thirty-five  of  the  selected  fifty  bales 
to  be  shipped  directly  to  Carpenter  Bros  ,  at  Maiden,  in  Lin- 
coln County ;  that  as  soon  as  the  fifty  bales  reached  Gastonia, 
he  discovered  that  it  was  a  very  inferior  lot  of  cotton,  and 
wrote  to  defendants  complaining  of  it,  and  requesting  them 
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The  defendant  Jasper  Miller  swore  that,  when  he  wentts- 
Gastonia  to  settle  the  matter  in  dispute  about  the  first  ship" 
ment,  the  taking  back  of  the  five  bales  by  him  and  the  pay- 
ment  therefor  to  plaintiffs,  and  the  .payment  for  the  shortage 
in  weight,  was  a  complete  settlement  of  all  matters  of  difier 
ence  with  regard  to  said  fifty  bales,  and  that  he  did  not 
promise  that  the  fifty  bales  yet  to  be  delivered  should  be  so 
far  above  the  contract  grade  that  it  would  bring  the  whole 
lot  up  to  the  contract  grade;  that  plaintiffs  never  saw  the 
cotton  itself,  nor  any  samples  thereof,  until  it  was  deliverei 
He  then  offered  a  book  kept  by  him,  showing  the  grade, 
date  of  purchase,  and  from  whom  purchased,  etc.,  of  ever? 
bale  of  cotton  bought  by  his  firm,  and  swore  that  the  cotton 
delivered  to  plaintiffs  sampled  up  to  the  contract. 

The  defendants  offered  other  witnesses,  who  supported 
Jasper  Miller  in  his  testimony  as  to  the  quality  of  the  cotton 
sold. 

It  was  also  in  evidence  that  it  was  the  custom  in  the  cotton 
trade  that,  where  a  bale  was  sold  upon  inspection  of  theoul- 
sides,  or  by  sample,  and  it  turned  out  to  be  **  plated,"  the 
seller  should  make  good  the  difference  in  value. 

Defendants  asked  the  Court  to  charge — 

"  1.  That,  as  a  general  rule,  no  warranty  of  the  quality  of  a 
chattel  is  implied  from  the  mere  fact  of  sale.  The  rule  in 
this  State  is  caveat  emptor,  by  which  is  meant  that,  when  the 
buyer  has  required  no  warrant}^  he  takes  the  risk  of  quality 
upon  himself." 

This  instruction  was  refused,  and  his  Honor  chai^ 
instead,  "  that,  if  a  person  agrees  to  purchase  articles  to  be 
delivered  by  a  certain  time,  and  which  are  promised  to  be 
of  a  certain  good  quality,  and,  after  payment  for  the  same, 
and  after  it  is  too  late  to  return  them  without  prejudiced 
himself,  he  finds  out  they  are  of  inferior  quality,  he  may 
sustain  an  action  to  recover  damages  on  account  of  the  infe- 
rior quality  of  the  articles,  although  he  has  taken  and  used 
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standing  an  examination  by  the  buyer,  unless  the  conti«d 
was  that  the  buyer  was  to  take  the  cotton  for  better  or  for 
worse." 

"  4.  That  in  the  sale  of  chattels  by  description,  it  is  a  con- 
dition precedent  to  the  seller's  right  of  action  that  the  thing 
which  he  offers  to  deliver,  or  has  delivered,  should  answer 
the  description.  In  applying  this  rule  to  the  sale  of  cotton 
by  a  particular  description  under  the  *  American  Standard 
Classification,'  by  which  it  is  admitted  that  the  contract  in 
question  is  to  be  governed,  it  is  only  necessary  that  thegood^ 
by  sample,  be  up  to  the  terms  of  the  contract  The  seller  is 
not  in  such  case  responsible  for  latent  defects  in  respect  to 
which  the  rule  caveat  emptor  applies." 

This  his  Honor  refused,  stating  that  the  bargain  in  this 
case  was  to  have  cotton  of  a  certain  grade,  and  not  merely 
samples. 

From  the  refusal  of  his  Honor  to  charge  as  requested,  and 
from  the  charge  as  given,  the  defendants  excepted. 

There  was  a  verdict  and  judgment  thereon  for  the  plaintiffi. 

Appeal  by  defendants. 

3Iess7'8.  G.  F.  Bason  and  C  W.  TiUett,  for  the  plaintiffs. 
Mr.  R.  W,  Sandifer^  for  the  defendant. 

Shepherd,  J.  This  appeal  presents  for  our  consideration 
the  following  questions: 

1.  Was  there  a  warranty  as  to  the  quality  of  the  cotton? 

The  defendants  contracted  to  sell  and  deliver  to  the  plain- 
tiffs' order  one  hundred  bales  of  cotton  "  to  be  of  the  average 
grade  of  middling  and  nice,  good  stains  or  tinges,  and  not 
more  than  one  bale  in  four  to  be  as  low  as  that." 

That  this  is  a  warranty  is  well  settled  by  the  case  of  Lewis 
V.  Rowitree,  78  N.  C,  323,  in  which  the  following  language 
of  Miller,  J.,  in  Jones  v.  JuLst^  L.  R.  3  Q.  B.,  197,  was  approved. 
"  In  general,  on  the  sale  of  goods  by  a  particular  description, 
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not  a  fair  Specimen  of  the  inside  of  the  bale,  and  that  its 
true  character  could  only  be  discovered  by  opening  the  bale "" 

Our  case  is  even  stronger  than  the  one  we  have  cited,  is 
here  the  plaintiff  had  no  opportunity  to  inspect  the  cotton 
until  after  the  delivery.  The  warranty  was  not  that  the 
cotton  should  be  of  good  middling  grade  according  to  anj 
particular  method  of  inspection,  but  that  it  was  in  fad  to  be 
of  that  quality.  The  principles  declared  in  Rountree's  c^ 
are  fully  sustained  by  a  recent  decision  of  the  Supreme  Court 
of  Georgia  in  Miller  et  al  v.  Moore  et  al.y  Vol.  10,  No.  12  S.  E 
Rep.  The  action  was  for  a  breach  of  warranty  in  thesaleof 
several  car-loads  of  corn.  Bleckly,  C.  J.,  says :  "  The  descrip- 
tive words  by  which  the  sale  weis  made  were  *No.  2  white 
mixed  corn,  bulk.'  These  words  comprehend  quality  as  well 
as  variety,  and  import  a  warranty  on  the  part  of  the  seller 
as  to  both.  Corbin's  note  24  to  Benj.  Sales,  844;  Gould  y. 
Stein  (Mass.).  22  N.  E.  Rep.,  47 ;  WhUaker  v.  McCormkk  6 
Mo.  App.,  114;  Woolcott  v.  Mount,  36  N.  J.  Law,  496; 
Bridge  v.  Wayne,  1  Starkie,  504.  Nor  will  inspection  by  the 
buyer  before  acceptance  deprive  him  of  the  protection  of  the 
warranty  as  to  latent  defects." 

3.  The  remaining  question  as  to  the  waiver  of  the  breaA 
of  warranty  by  not  offering  to  return  the  cotton,  is  also 
settled  by  the  case  first  mentioned. 

We  are  unable  upon  a  perusal  of  the  record  to  find  any 
error. 

Affirmed. 
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The  plaintiff  alleges  that  he  presented  this  order  to  the 
defendant  on  or  about  the  9th  of  February,  1884,  and  the 
latter  promised  to  pay  him  such  balance  as  might  be  found, 
on  an  examination  of  his  books,  to  be  due  to  the  makers  of 
the  order,  but  that  he  afterwards  refused  to  i)ay.  This  action 
is  brought  to  recover  such  balance,  for  an  Hccount  to  that 
end,  &c. 

The  defendant  denies  that  he  so  promised,  and  alleges 
that  he  paid  all  sums  due  to  his  principals,  &c. 

On  the  trial,  the  plaintiff  testified,  in  his  own  behalf,  that, 
on  the  9th  of  February,  1884,  he  was  trustee  underaderf 
of  trust  made  to  him  by  J.  T.  Allred  <fe  Co.  to  secure  certain 
creditors  in  said  deed  of  trust  mentioned;  that  witness  him- 
self was  not  of  the  creditors  named  in  said  deed;  that  one 
of  the  debts  secured  by  the  trust  was  due  to  Brem  i 
McDowell,  and  that  the  "Brem"  of  said  concern  was  the 
wife  of  witness;  that  the  money  or  property  in  the  hands 
of  defendant  was  not  part  of  the  property  conveyed  in  the 
deed  of  trust;  that  said  deed  was  made  before  any  of  the 
cotton  was  received  by  defendant  from  Allred  &  Co.;  that, 
on  the  said  9th  of  February,  1884,  witness,  as  trustee  in  said 
deed  of  trust,  went  to  the  place  of  business  of  J.  T.  Allred  4 
Co.,  and  received  from  them  the  above-mentioned  order, 
with  the  understanding  that  any  money  received  by  him 
thereon  was  to  be  credited  on  the  debts  secured  by  the  trust 
deed;  that  witness  presented  thi-i  order  to  defendant  on  the 
day  it  was  signed,  viz.,  on  said  9th  of  February,  1884, and 
defendant  then  told  witness  he  would  pay  him  any  money 
that  might  be  due  Allred  &  Co.  as  soon  as  he  could  write  np 
his  books  and  get  returns  from  a  lot  of  cotton  received  from 
them  which  he  had  shipped  to  Wilmington;  that  defendant 
did  not  then  show  his  books  or  accounts  to  w^itness,  ormaie 
any  statement  thereof,  but  that,  some  time  afterwards,  wit- 
ness met  defendant  in  Charlotte  and  demanded  the  money 
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plaintiff  was  made  to  him  individually,  there  is  a  mateiiil 
variance  between  the  allegations  and  the  proofs,  and  iht 
plaintiff  cannot  recover,  and  the  jury  should  find  the  issoe 
in  favor  of  the  defendant. 

These  prayers  for  instruction  were  refused,  and  the  defend- 
ant excepted. 

His  Honor  charged  the  jury : 

"  That  if,  on  the  9th  day  of  February,  1884,  the  plaintiff 
presented  the  order  to  the  defendant,  and  the  defendant 
promised  to  pay  the  same  when  his  books  were  posted  and 
he  had  received  returns  from  the  cotton  sent  to  Wilming- 
ton, the  plaintiff  would  be  entitled  to  recover  the  sum  of 
$347.22,  less  any  sum  the  defendant  had  paid  to  Allred«fc 
Co.  before  notice  of  the  order.  It  is  not  necessarv  in  order 
to  recovei:  that  the  plaintiff  should  show  that  defendant 
accepted  the  order,  as  it  was  an  equitable  assignment  of  the 
funds  in  his  hands  belonging  to  Allred  &  Co.,  and  if  defend- 
ant paid  any  money  to  them  after  notice  of  the  order  he 
would  still  be  liable  to  the  plaintiff.  The  order  being  an 
equitable  assignment,  it  can  make  no  difference  that  Allred 
&  Co.  afterwards  attempted  to  revoke  it,  and  the  defendant 
paid  the  money  to  them,  provided  he  had  notice  of  the 
order  on  the  9th  day  of  February,  1884,  as  testified  by  Brem. 
The  jury  will  allow  interest  on  such  sum  as  they  may  find 
to  have  been  in  defendant's  hands  on  the  day  the  order  was 
presented,  after  allowing  credit  for  any  sum  paid  to  Allred 
&  Co.  before  that  time." 

Defendant  excepted  to  his  Honor's  rulings  and  the  charge. 

There  was  a  verdict  and  judgment  therein  for  the  plain- 
tiff, and  defendant  appealed. 


Mr.  G.  F.  Bason,  for  the  plaintiff. 
Mr,  Piatt  D.  Walker,  for  the  defendant. 
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he  sues  to  recover  the  balance  mentioned  by  virtue  of  an 
assignment  thereof.  That  he  may  maintain  such  an  action, 
under  the  present  method  of  civil  procedure,  is  wellseUlei, 
Ponton  V.  GrijgUa,  72  N.  C,  362;  WiUis  v.  White.  73  N.C,] 
484;  Moore  v.  Nowdl,  94  N.  C,  265.  And,  for  the  recoil  I 
just  stated,  the  plaintiff  might  show  that  the  assigmDeotj 
was  made  to  him  us  trustee,  and  the  purpose  of  the  trustifl 
need  be. 

Obviously,  if  the  balance  mentioned  in  the  order  was 
assigned  to  the  plaintiff,  and  the  defendant  had  notioeof 
such  assignment,  he  could  not  pay  it,  or  any  part  of  it,  to 
the  makers  of  Ihe  order,  because  the  indebtedness  belonged 
to  the  plaintiff,  and  he  alone  had  the  right  to  accept  money, 
or  aught  else,  in  discharge  of  it. 

The  instruction  of  the  Court  to  the  jury  in  respect  to 
interest  was  substantially  correct.  The  debt  was  due  when 
the  plaintiff  presented  the  order  to  the  defendant  H 
directed  that  payment  be  then  made.  As  this  was  not 
then  done,  the  defendant  was  at  once  chargeable  with  inter- 
est. The  CodCf  §530;  Devereux  v.  Bwrgwin^  11  Ired.,  49(>' 
Farmer  v.  Willard,  75  N.  C,  401;  Paiapsco  v.  tfa^e6,86  X.C 
350;  Jolly  v.  Bryan,  id.,  457,  and  McRae  v.  Ma^loy,  87  N.C, 
196. 

Affirmed. 


;R  term,  1889. 


I  V.  C.  C.  WILSON. 

-Vendor  and  Vendee  —  Purchase 
ntmption — Res  Judicala — Praclke 
-Trial  by  Jury — Wairer. 


^d  in  a  judKment  n 


-ecites  the  fact  that  the  debt  was  con- 
land  (aa  provided  in  Js  234  «(  »eq..  The 
ilusive  as  between  ihe  parties  to  the 

in  a  judgment  rendered  b;  a  Justice 
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There  were  other  allegations  of  the  complaint,  some  rf 
which  are  admitted,  and  others  denied,  in  the  answer.  Tvo 
issues,  the  first,  involving  the  question  of  ownersbij)  on  the 
part  of  plaintiff  of  the  land  in  controversy,  and  the  second 
the  wrongful  withholding  of  possession  by  the  defend^nJ, 
were  framed  for  the  jury. 

From  the  admissions  in  the  pleadings,  and  theevidenc€, 
the  following  facts  appeared  to  be  undisputed  : 

On  the  3d  day  of  October,  1885,  the  plaintiff  sold  and  con- 
veyed to  the  defendant  by  an  absolute  deed  in  fee-simple  the 
land  in  controversy,  and  the  defendant  executed  two  notes, 
each  for  the  sum  of  one  liundred  dollars,  payable  to  the 
plaintiff,  which,  as  plaintiff  now  alleges  (and  defendant 
denies)  were  given  for  the  purchase  money  of  the  land  ifl 
controversv. 

On  the  14th  day  of  January,  1888,  the  plaintiff  recovered 
judgment  on  each  of  said  notes.  The  judgment  on  one  note 
was  for  the  sum  of  one  hundred  and  eight  dollars,  witi 
interest  at  eight  per  cent,  on  one  hundred  dollars  from  the 
14th  day  of  January,  1888,  till  paid.  In  the  other  case 
judgment  was  recovered  for  one  hundred  and  eigliteen  dollars, 
with  interest  on  one  hundred  lill  paid.  Each  of  said  judg- 
ments embodied  the  following  language:  "Tnis  judgmenlis 
upon  a  note  given  as  a  part  of  the  purchase  money  forthirty- 
two  acres  of  land  in  township  No.  6,  Cleveland  County, 
adjoining  the  lands  of  John  Justice,  being  the  place  whereon 
C.  C.  Wilson  now  lives,  and  known  as  the  A.  A.  Wilson 
place,  it  being  the  land  deeded  C.  C.  Wilson  by  C.  C.  Dur- 
ham, October  3,  1885."  The  pleadings  in  the  Court  of  the 
Justice  of  the  Peace  were  oral  in  both  cases. 

On  the  same  day  (January  14,  1888),  transcripts  of  both 
judgments  were  certified  to  the  Superior  Court  of  Cleveland 
County  and  duly  docketed.  On  January  26,  1888,  execu- 
tion was  issued  on  each  of  said  judgments  by  the  Clerk  of 
said  Superior  Court,  reciting  in  each  execution  the  language 


598  IN  THE  SUPREME  COURT. 


Durham  v.  Wii^on. 


defendant  contends  that  these  sections  do  not  apply  toactioK 
brought  before  a  Justice  of  the  Peace.  Section  234  provides 
that,  **  In  an  action  for  the  recovery  of  a  debt  contracted  for 
the  purchase  of  land,  it  shall  be  the  duty  of  the  plaintiffto 
set  forth  in  his  complaint  that  the  consideration  of  the  debt 
sued  on  was  the  purchas  -  money  of  certain  land,  describing 
said  land  in  an  intelligible  manner,  such  as  the  Dumber  of 
acres,  how  bounded  and  where  situated."  In  the  next  se^ 
tion  it  is  enacted  that  when  the  defendant  "shall  deny  that 
the  obligation  sued  on"  was  incurred  **for  the  purchase 
money  of  the  land  described  in  the  complaint,  it  shall  be 
the  duty  of  tiie  Court  to  submit  the  issue  so  joined  to  the 
jury."  The  Constitution,  An.  IV,  §  27  (after  giving  the 
Justices  of  the  Peace  original  jurisdiction  of  "civil  actions, 
founded  on  contracts,  wherein  the  sum  demanded  shall  not 
exceed  two  hundred  dollars,  and  wherein  the  title  to  real 
estate  shall  not  be  in  controversy)  provides  that  when  an 
issue  of  fact  shall  be  joined  before  a  Justice  of  the  Peacfe 
on  demand  of  either  party  thereto,  he  shall  cause  a  jury  of 
six  to  be  summoned  who  shall  trv  the  same,  and  further. 
that  the  losing  party  shall,  in  all  cases,  huve  the  right  of 
appeal.  If  a  defendant,  after  having  been  duly  summoned 
fails  to  appear  and  answer  before  a  Justice  of  the  Peace, be 
thereby  waives,  and  loses,  the  right  to  demand  a  trial  by 
jury,  given  by  the  Constitution  and  The  Code,  §285.  When 
the  Justice  calls  the  case  for  trial,  and  finds  that  theplainuS 
has  not  filed  a  verified  complaint,  he  cannot  force  himi^D 
the  absence  of  the  defendant,  to  incur  the  exj)ense  of  sum- 
moning a  jury,  but,  in  the  most  unfavorable  view,  can  only 
refusQ  to  enter  judgment  by  default,  and  compel  him  ^ 
make  good  his  allegations,  either  oral  or  written,  as  to  the 
existence  and  character  of  the  debt,  by  sufficient  testimony 
to  satisfy  the  Justice  sitting  as  a  court  and  jury.  The  C^* 
§§857,  385  (1),  389  and   840,  Rules  II  and  VI.   We  must 
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hat  the  notes  were  still  due, 
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Affirmed. 
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D.  L.  and  J.  T.  LOVE.  Ex'rs  of  JOHN  LOVE  v.  JOHN  INGRAM. 

ExV  of  DILLARD  LOVE. 

Administration — Statute  of  Limilaiiona — Pleading. 

1.  To  enable  the  perFonal  representative  of  a  deceased  per^n  to  aval 
himself  of  the  limitations  provided  in  rhe  Code,  §153(fi.  bi 
must  allege  in  his  plea,  and  prove  upon  the  trial,  that  be  made  te 
advertisement,  or  gave  the  personal  notice  to  the  cn^iuffs,a 
prescribed  in  the  statute. 

^.  The  mere  lapse  of  time — seven  years — does  not  create  the  btr;il 
must  be  coupled  with  the  advertisement,  or  personal  notice,  iikI 
when  these  have  been  made,  the  statute  will  begin  to  run  from  the 
date  of  the  qualification  of  the  executor  or  administrator. 

This  is  a  civil  action,  in  the  nature  of  a  creditor's  l»ilL 
tried  by  McRae,  J.,  at  Spring  Term,  1888,  of  Macon  Superior 
Court. 

It  was  agreed  that  tl)e  Judge  might  try  the  issue  of  the 
statute  of  limitations,  it  being  the  only  issue  of  fact  for  a 
jury  arising  upon  the  pleadings. 

It  appears  that  Dillard  Love  died  in  Jul)' of  187"2.  leav- 
ing a  last,  will  and  testament,  which  was  proven,  and  the 
defendant  qualified  as  executor  thereof. 

The  plaintiffs  obtained  judgment  against  the  defendaut, 
as  such  executor,  upon  a  debt  due  from  his  testator  in  his 
life-time,  in  the  Superior  Court  of  the  county  of  Haywood, 
for  $362.39,  on  the  29th  day  of  May,  1876. 

The  |)resent  action  was  begun  on  the  8th  day  of  Jan^» 
1883,  by  the  plaintiffs,  in  behalf  of  themselves  and  all  other 
creditors  of  the  testator  named,  to  compel  the  defendant, as 
such  executor,  to  an  account  of  his  administratioi),  and 
to  pay  the  plaintiffs  and  all  other  creditors  of  his  testator 
what  may  be  payable  to  them,  respectively,  as  allowed  by 
the  statute  {The  Code,  §  1448). 

The  defendant,  in  his  answer,  denied  most  of  the  material 
allegations  of  the  complaint,  pleaded  fully  administered,  no 
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personal  or  real  representative  within  seven  yeare  next  after 
the  qualification  of  the  executor  or  administrator,  and  hk 
makwg  the  advertisemtni  required  by  law  for  creditors  of  the 
deceased  to  present  their  claims,  when  no  personal  senia 
of  such  notice,  in  writing,  is  made  upon  the  creditor,'' itc, 
else  the  same  shall  be  barred. 

If  it  be  granted  that  this  statute  embraces  cases  like  the 
present  one,  the  defendant,  so  far  as  appears,  is  not  entitled 
to  the  benefit  of  it,  because  he  has  failed  (o  allege  and  prove 
that  he  made  "the  advertisement  required  by  law  for  cred- 
itors of  the  deceased  to  present  their  claims,"  or  that  ''per- 
sonal service  of  such  notice  (that  pi  escribed  by  the  Matute, 
The  Code^  §§  1421-1424),  in  writing,"  was  given  to  the  plain- 
tiflTs  as  prescribed  by  law.  It  will  be  observed  that  mere 
lapse  of  time  does  not  of  itself  create  the  bar  It  is  this, 
coupled  with  notice  given  by  advertisement  or  i)er9onal 
service,  that  creates  and  renders  it  effectual.  The  time  does 
not  begin  to  run  from  that  of  the  notice  given,  but  froiD  tlje 
date  of  the  qualification  of  the  executor  or  administrator, 
Althfugh  the  notice  is  only  incidental,  it  is,  nevertheless, 
essential,  and  must  be  alleged  and  proven.  It  is  reasonable 
and  just  that  it  should  be  given,  and  the  statute  expressly 
provides  that  it  shall  be.  The  statute  will  not  help  the 
executor  or  administrator  if  he  fails  to  observe  its  require- 
ments. Cox  V.  Coa-,  84  N.  0.,  138;  Lamence  v.  Norjied,SO 
N.  C.  533;  Glover  v.  Flowe^K  95  N.  C,  57. 

The  statute  under  consideration  is  not  unlike,  in  some 
respects,  the  similar  one  (Rev.  Code,  ch.  65,  §11),  and.iB 
order  to  render  the  former  available,  the  party  claiming 
benefit  of  it  must  plead  it  and  make  appropriate  pr^>"f  i^ 
like  manner,  in  pertinent  respects,  as  was  necessary  in  plft^d- 
ing  the  latter.  Rogeis  v.  Grant,  88  N.  C,  440 ;  LHtle  v.  iMm 
89  N.  C,  410;  Glover  v.  Flowers,  supra. 

There  is,  therefore,  error.  The  plaintiffs  are  entitle<l  toao 
order  directing  an  account,  and  to  have  the  action  disposed 
of  according  to  law.  Error. 


3  P.  LEA. 
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alimony  pendente  Hie.    The  defendant's  counsel,  being  pi 
ent,   objected   to   the   Court's    hearing  or  consideriDg 
motion,  on  the  ground  that  no  notice  had  been  given  to 
defendant,  as  required  by  law.    The  Court   proceeded 
consider  and  hear  the  motion,  and  the  defendant  excej 
to  the  same.     Upon  the  hearing,  the  counsel  for  the  defenc 
ant  resisted  the  application  and  order  on  the  ground  ihi 
the  plaintiff  was  not  entitled  to  alimony;  that  it  apj)eai 
from  the  complaint  and   the  evidence  that  she  was  not 
married  woman,  nor  the  wife  of  the  defendant,  and  insist* 
that  the  Court  should  so  find  and  declare. 

After  hearing  the  case  and  considering  the  same,  theCoui 
decreed  alimony  to  the  plaintiff,  from  wliich  defendai 
appealed. 

The  first  cause  of  action  alleged  in  the  complaint  charg( 
that  the  marriage  ceremony  was  duly  solemnized  betwe 
the  plaintiff  and  defendant,  in  this  State,  on  the  4th  dayol 
May,  1887,  the  plaintiff  believing  that  there  was  no  obstad* 
to  the  union,  and  that  it  was,  in  all  respects,  valid,  but  that 
in  fact,  the  defendant  was  then  married  to  a  former  wifcj 
still  living,  from  whom  he  pretended  to  have  obtained 
divorce  in  the  State  of  Illinois;  that  the  divorce,  if  e^ 
procured  at  all,  was  void,  in  that  it  was  a  fraud  upon 
laws  of  this  State,  the  defendant  being,  all  the  time  the  pi 
ceedings  upon  which  it  was  alleged  to  be  based,  a  cititto] 
and  resident  of  North  Carolina. 

The  second  cause  of  action  alleged,  with  great  parlicu-| 
larity,  long-continued  cruel  and  inhuman  treatment  of  plain- 
tiff bv  defendant. 

ft 

The  prayer  for  relief  was:  (1)  For  divorce  a  r»f//cafo  »*«<"• 
monii;  (2)  for  divorce  a  Tnertsa  et  ihoro;  and  (3)  for  alimony.! 


No  counsel  for  the  plaintiff. 

Mr.  L.  M.  Scott,  for  the  defendant. 
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Court  for  a  divorce  from  "  the  bonds  of  matrimony  or  fron 
bed  and  board." 

It  is  insisted  by  the  defendant  that,  as  the  marriage i»] 
void,  there  were  no  "bonds  of  matrimony"  to  dissolve, an^l 
therefore,  the  plaintiff's  ease  is  not  within  the  statute.  Wij 
cannot  accept  this  restricted  interpretation.  The  woiii| 
"from  the  bonds  <»f  matriraom  ,"  a  mncvlo  viatrimofnii.hm 
a  well  known  significance  at  comnion  law,  and  it  must  bil 
presumed  that  it  was  in  this  sense  that  they  were  used  by 
the  Legislature. 

At  common  law,  no  divorce  a  vinculo  could  be  granted,, 
except  for  causes  existing  previous  to  the  marriage,  and' 
which  'rendered  the  marriage  unlawful  ab  ivitio.''  "la 
such  cases,"  says  Blackstone,  2  vol.,  94,  "the  law  looks upot 
the  marriage  to  have  been  always  null  and  void,  *  *  » 
and  decrees  not  only  a  >eparation  from  bed  and  board,  bat 
a  vinculo  mairintonii  itself."  In  view  of  this  high  autbonly, 
the  argument  of  the  defendant,  founded  upon  the  strict  and 
literal  meaning  of  the  words  of  the  statute,  must  lalltothe 
ground.  Pre-contract  of  marriage  is,  in  common  legal  p«^ 
lance,  considered  as  a  cause  for  divorce.  For  example,  we 
have  the  able  and  discriminating  Mr.  Irving  Browne,  ii 
his  work  on  "Domestic  Relations,"  61,  using  the  following 
language:  "The  law  recognizes  three  kinds  of  divorce- 
first,  divorces  on  the  ground  of  the  nullity  of  the  marriage .] 
contract.      *      *      *      For  this  c/Vt;orre  there  are,  generally, 

five  causes — lack  of  legal  age,  former  marriage  "  Ac. 

We  could,  if  necessary,  add  a  great  number  of  authoriii« 
in  which  the  word  "divorce"  is  used  in  this  comprehensive 
sense,  but  it  is  unnecessary  to  do  so,  as  we  have  a  decision  in 
our  own  reports  which,  we  think,  fully  settles  the  questicHL 
It  is  the  case  of  Johnson  v.  Kincade,  2  Ired.  Eq.,  470.  Thert 
the  marriage  was  declared  a  nvJlity  because  of  the  mental 
incapacity  of  the  plaintiff.     There  was  no  statute  conferrinf  J 
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I  the  Courts  in  cas<  s  of  judicial  separaiion, 
V.  Stat.    Tliis  provided  that  the  Superior 

equity  should  have  sole  and  original  juris- 
»p  of  application  for  divorce  and  alimony." 
ied  were,  impoiency  Ht  the  time  of  the  con- 
id  "any  other  just  ground  of  divorce." 

the  above  language,  that  unless  the  case 
within  the  m^'uiiiug  of  tlie  word  "  divorce," 
jurisdiction.  C.J.  Rukfin,  after  discus-ing 
!  cliapteT,  soys:  "It  is  plain,  therefore,  that 
I  case  in   wliicli   the  pHrlies  contrHtted  by 

but  Weill  never  in  law  and  truth  married, 
Lcity,  for  which  reason  the  senlenee  pro- 
iage  null  and  roid,  but  beca<mt  there  is  a 
I  ihe  sentence  proceeds  to  dissolve  that." 
ore  pronounces  that  the  marriage  in  fact, 
en  Reese  Johnson  und  Anna  Kinca  'e.  is  "  in 
I  for  the  wiint,  ai  the  lime  of  solemnizing 
a\  capacity  on  the  part  of  the  said  Reese 
rstand  the  nature  of,  and  assent  to,  such  a 
t  the  said  Reese  ought  to  be,  and  is,  set 
from  the  said  Anna."'  Here  we  have  the 
divorce  on  the  gn-und  that  the  contract  was 
iVe  think  that  ihcse  authorilies  sustain  us 
le  words  of  the  slatule  embrace  all  cases 
leen  a  de  facto  mortage. 

further  contends  tliiit,  inasmuch  as  tlie 
iflt  the  m:irriage  is  void,  she  is  estopped, 
er  form  of  the  foregoing  objection,  and  is 
le.  If,  as  we  have  seen,  her  case  is  within 
ng  alimony,  it  would  be  strange  indeed  if 
ved  of  it  by  alleging  the  very  fiict  upon 
<  of  action  depends.  All  that  ihe  law 
iroof  or  admission  of  a  de  fncl'i  marriage, 
f  estoppel  comes  with  little  grace  from  one 
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who  has  beguiled  the  plaintiff  into  a  false  marriage,  aoi; 
who,  when  she  is  compelled  to  leave  him  by  reason  of  to 
cruel  treatment,  as  well  as  the  discovery  of  her  forlorn  legal] 
stattiji,  detains  from  her  what  little  property  she  owns. 

Such  are  the  facts  found  by  his  Honor  for  the  purpose  of] 
this  motion.     They  should  not  of  course  work  prejudice  t» 
the  defendant  upon  the  trial  of  liis  ca^e  before  the  jury. 

In  further  support  of  the  view  we  have  adopted,  we  add 
the  authoritv  of  Shelford  Mar.  &  Div.  587,  which  savs 
that,  "after  [)roof  of  a  marriage  in  fact,  alimony  pending  the 
suit  will  be  allotted,  whether  commenced  by  or  against  the 
husband,  not  only  in  cases  of  impotency,  but  in  all  crises  of 
nullity  of  marriage."  To  the  same  effect  is  2  Bishop  Mar. 
&  Div.,  402,  where  the  learned  author  fully  sustains  us  and 
successfully  refutes  the  opposing  view.  This  author  says 
that  the  right  to  alimony  pendenU  lite  grows  out  of  the 
changed  pecuniary  relations  of  the  parties,  b}'  which  the 
property  of  the  wife  is  practically  placed  under  the  control 
of  the  husband,  and  this  whether  the  marriage  is  valid  or 
de  facto  only. 

This,  as  we  have  seen,  is  well  illustrated  in  the  present 
case,  and  we  think  that  the  plaintiff  *s  claim  for  alimony  erf 
wttTim  is  as  meritorious  as  it  would  be  were  she  suing  for  any 
other  cause  of  divorce. 

2.  The  dffendant  further  objects  to  the  order  of  his  Honor 
on  the  ground  that  notice  of  this  motion  was  not  given  as 
required  by  law.  Granting  that  the  motion  could  only  have 
been  heard  in  Randolph  County,  where  the  action  was  pend- 
ing, we  are  still  unable  to  perceive  any  force  in  the  defend- 
ant's excei)tion.  It  appears  that  the  defendant  and  bis 
counsel  were  both  present  in  Stanly  County  before  Jndg^ 
Philips  when  he  made  the  order  continuing  the  motion  to 
be  heard  at  the  March  Term  of  the  Superior  Court  of 
Randolph  County.  No  particular  day  was  named,  but  the 
defendant  had  notice  that  the  motion  would  be  heard  at  that 
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i  not  require  that  a  day  shall  be  set 
luse  is  to  be  heard  at  terra.  It  only 
'  notice  shall  be  given,  and  we  think 
as  fully  complied  with  in  the  present 
that  the  defendnnt  did  not,  in  fact, 
uld  be  heard  during  the  term.  On 
•y  was  present  miiking  the  objection, 
the  plaintiff  was  not  entitled  to  ali- 
i  no  valid  marriage.  We  are  entirely 
int  had  actual  notice,  and  could  have 
any  other  defence,  had  lie  desired  to 

ed  that  no  facts  were  found  by  his 
et,  as  the  Court  found  "  the  facts  set 
o  be  true."  These  facts  are  amply 
Drderfor  aiimony  pendente /He.  Upon 
vhole  case  we  are  of  the  opinion  that 

Affirmed, 


—  Presumption  —  Payment  —  Judge's 
Charge. 

xiaker  of  a  promiBBory  note,  "  Jaouarj  M,. 
..  Asbome."  ia  sufficient  to  rebut  the  pre- 
if  he  hod  capacity  to  understand  the  nature 
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2.  While  it  is  not  erroneous  to  instruct  the  jury,  that  one  whose  mcflUt 

capacity  is  drawn  in  question,  must  be  shown  to  know  the D&tan 
and  consequences  of  his  act  to  render  it  valid,  it  is  safer  to  folkW; 
well  established  and  approved  rules  as  criterions  of  capicitf 
to  contract. 

3.  A  sane  man  is  presumed  to  intend  the  natural,  immediate  ui* 

inevitable  results  of  his  acts. 


This  is  an  action  which  was  tried  at  May  Term,  1889, rf 
Iredell  Superior  Court,  Brown,  /.,  presiding. 

The  bond  sued  upon  was  executed  in  1867,  and  was  pay- 
able on  demand. 

It  was  admitted  that  the  presumption  of  payment  had 
arisen,  and  it  devolved  upon  the  plaintiff  to  rebut  it.  For 
this  purpose  he  relied  upon  the  following  entry  on  the  bad 
of  the  bond:  "  January  26,  1884.  Renewed.  T.  A.  Osborne" 
It  was  in  evidence  that  the  signature  to  said  entry  was  in  the 
handwriting  of  T.  A.  Osborne,  the  defendant's  intestate, 
but  that  the  remainder  of  the  said  entry  was  in  the  hand- 
writing of  his  son.  There  was  testimony  tending  to  show 
that  the  intestate  was  mentally  incapable  to  make  sudi 
written  acknowledgment.  The  issues  pertinent  to  the  excep- 
tions were  as  follows: 

3.  "On  said  date  did  said  Osborne  have  sufficient  mental 
capacity  to  make  such  written  acknowledgment?" 

4.  "  Has  the  plaintiff  rebutted  the  presumption  of  pay* 
ment  which  has  arisen  against  said  bond?" 

His  Honor  charged  the  jury  as  follows: 

"  If  the  jury  believe,  from  the  evidence,  that  the  intestate, 
Thos.  A.  Osborne,  had  capacity  to  know  what  he  was  doing, 
And  the  consequences  of  his  act,  and  to  understand  suA 
-consequences,  and  that  he  signed  the  endorsement  on  the 
note,  intending  and  meaning  to  signify  and  acknowledge 
that  the  debt  had  not  been  paid,  the  jury  should  answer 
ihe  third  and  fourth  issues,  Yes." 
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mental  capacity,  that  the  person  whose  act  is  drawn  in  qiie»>| 
tion,  must,  in  order  to  maintain  the  validity  of  it,  beshownf 
to  know  what  he  is  doing,  and  the  coyisequenas  of  his  ad, 
that  he  must  be  capable,  in  this  case,  of  understanding  tbel 
meaning  and  import  of  the  endorsement  on  the  note  signed 
by  him.  If  Osborne  knew  what  he  was  doing,  and  the  con- 
sequences of  his  act,  it  would  follow  inevitably  that  le 
understood  when  he  signed  the  endorsement,  "Renewed 
January  26,  1884,"  that  he  was  acknowledging  that  he  had 
not  paid  the  note,  and  that  his  obligation  to  pay  was  slill 
subsisting,  and  further,  that,  comprehending  this,  he  must 
have  meantf  or  iti(e7\ded  to  signify^  that  the  debt  had  not  been! 
paid.  This  is  but  another  method  of  defining  the  measure 
of  mental  capacity  sufficient  to  qualify  a  person  to  make  a 
valid  contract.  While  it  is  not  safe,  or  advisable,  to 
attempt  to  frame  formulas  that  are  synonymous  with  nilejj 
repeatedly  approved  by  the  Courts  as  criterions  of  capacilyj 
to  contract,  we  see  nothing  erroneous,  or  calculated  to  mis- 
lead the  jury,  in  the  language  objected  to  in  tliis  case,  wben^ 
considered  in  connection  with  the  testimony  and  otber| 
portions  of  the  charge.  We  do  not  intend  to  approve  this 
direction  as  adapted  to  every  case  involving  mental  capacity, 
to  contract. 

The  law  does  not  demand  that  a  person  shall  have! 
unusual  culture  or  capacity  to  qualify  hira  to  make  a 
valid  will,  but  that  he  shall  know  the  "  nature  and  character 
of  the  property  disposed  of,  who  are  the  objects  of  his 
bounty,  and  how  he  is  disposing  of  the  property  among 
the  objects  of  his  bounty."     Bost  v.  Bost,  87  N.  C,  477. 

It  would  not  be  erroneous,  in  speaking  of  a  testator,  to  say 
that  he  must  have  intended,  or  meant,  that  one  of  his  chil- 
dren should  have  certain  stocks,  another  bonds,  and  a  third 
land,  according  to  the  provisions  of  the  will,  after  his  death. 
If  he  knew  what  he  was  doing,  he  knew  that  this  would  1^ 
the  necessary  result  of  making  such  a  will,  and  he  meant 
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that  the  wife  could  not  compel  the  trustee  to  account  for  a  faQm 
to  collect  the  incomes  for  past  years,  as  the  deed  provided  foraa 
annual  current  appropriation,  unless  she  had  contmcted  wilk 
third  parties  obligations  necessary  for  her  support,  and  hid 
expressly  charged  them  upon  the  income  for  their  respective  yeja 

8.  In  an  action  equitable  in  its  nature,  the  Court  may  gi  ve  such  relief  le 
the  facts  and  pleadings  may  render  appropriate,  though  it  be  net 
prayed  in  the  complaint,  and  it  may,  to  that  end,  order  the  plead- 
ings to  be  reformed,  to  correspond  with  the  facts  established. 

This  is  an  Appeal  from  September  Term,  1889,  of  David- 
son Superior  Court,  Merrimon,  J.,  presiding. 

Tlie  following  is  so  much  of  the  case  stated  on  appeal  as 
it  is  deemed  necessary  to  report : 

"  Upon  reading  the  pleadings,  and  the  introduction  of  the 
deed  in  trust  attaclied  to  the  complaint,  his  Honor  intimated 
an*  opinion  that,  according  to  the  complaint  itself,  and  a 
proper  construction  of  the  trust  deed,  the  plaintiff  had  no 
cause  of  action  against  the  trustee.  Sowers. 

"  It  appeared  in  evidence  that,  at  the  time  the  deed  intrust 
was  written  by  the  late  J.  M.  McCorkle,  the  plaintiff  was 
living  with  her  son-in-law,  Swicegood,  apart  from  Samud 
W.  Barnes,  her  husband;  that  she  had  instituted  proceed- 
ings for  divorce  and  alimony  in  Davidson  Superior  Court; 
that  after  the  deed  was  executed,  the  case  was  discontinued 
without  any  decree  for  separation,  and  that  she  coDtinocd 
to  live  with  her  daughter  until  the  present  time,  except  for 
a  short  time  when  she  staid  with  a  brother  in  Davie  Countj; 
that  she  has,  during  this  time,  been  dependent  upon  othew 
for  a  support ;  that  twice  after  the  execution  of  the  trust,  and 
within  a  year  or  two  after  its  execution,  she  called  upon 
defendant  Sowers  and  asked  for  help  from  the  farm;  that 
at  one  time,  according  to  Mr.  Swicegood,  Sowers  said,  *Ye8, 
it  is  my  business  to  haul  you  the  grain,  but  I  will  have  to 
be  paid  from  the  farm.'  There  was  evidence  tending  to 
show  that  at  one  time  the  plaintiff  was  notified  by  Barnes 
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bounded  as  follows,  &c.,  <fec.,  to  have  and  to  hold  to  the  sai 
Philip  SowerSy  to  the  following  uses  and  none  other :  That  the  id 
Sotvers  shall  hold  the  said  lands  and  to  allow  the  -sa/rf  Samd 
W.  Barnes  and  Margaret  A,  Barnes  to  have  the  rents  andpnA 
thereof  for  their  own  use  and  behoof;  and  further,  that  md  4 
the  said  rents  and  profits  to  support  the  said  Margaret  Barntt^ 
in  s^ich  a  manner  as  she  has  heretofore  livedo  and  after  the  dftA 
of  the  said  Samuel  W.  Barnes  and  Margaret  A.  Barnes,  the  mi 
Philip  Sowers  shall  convey  unto"  &c.,  &c. 

The  plaintiff  moved  for  judgment  upon  the  verdid 
Motion  denied,  and  on  motion  of  defendants,  the  action  wm 
dismissed,  from  which  judgment  the  plaintiff  appealed. 

Mr.  M,  H.  Pinnix,  for  plaintiff. 
Mr.  F.  C.  Robbins,  for  defendants. 

Merrimon,  C.  J.— after  stating  the  case:  No  question  was 
raised  by  the  pleadings,  or  on  the  trial  in  the  Court  below, 
so  far  as  appears,  as  to  the  validity  of  the  deed  of  trust  in 
question.  It  was  suggested,  but  not  pressed,  on  the  aigo- 
ment  in  this  Court,  that  it  was  invalid,  upon  the  ground 
that  it  was  made  in  contemplation  of  a  separation  of  hus- 
band and  wife,  parties  to  it,  and  with  that  view.  If  this  i 
so — and  there  exists  substantial  ground  for  the  contention— 
the  deed  should  be  put  in  question,  in  that  aspect  of  it,  by 
a  proper  pleading.  We  cannot,  upon  the  face  of  it,  see  and 
determine  that  it  is  or  is  not  invalid  for  the  cause  suggested. 
For  the  present  purpose  and  as  it  appears,  we  must  treBl 

« 

and  interj>ret  it  as  a  valid  deed  for  the  chief  purpose  speci- 
fied in  it,  if  such  purpose  is  sufficiently  expre^ed. 

Generally  and  ordinarily,  when  a  married  woman  brings 
an  action,  her  husband  must  join  with  her  in  it,  exoep' 
"when  the  action  concerns  her  separate  property,"  or  "when 
the  action  is  between  herself  and  her  husband."     The  C^ 
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Although  a  judgment  at  law  for  half  the  rents  and  pro^i 
of   each   year  since  the   deed   was    executed   is  formally| 
demanded  in  the  complaint,  general  relief  is  also  demanded, 
and  the  facts  alleged,  if,  indeed,  they  are  such,  entitle  the! 
plaintiff  to  equitable  relief. 

The  action  is  both  legal  and  equitable  in  its  nature  and 
purpose,  and  the  Court  can  proceed  therein  to  compel  th» 
defendants  to  a  due  execution  of  the  trust,  and  direct  an 
account  of  the  rents  and  profits  of  the  land,  and  make  aO 
other  necessary  inquiries  and  directions  to  that  end. 

The  allegations  of  the  complaint  are  not  so  definite  in  all 
respects  as  they  might  and  should  be;  still  the  Court  can 
see  the  scope  of  the  plaintiff's  Cciuse  of  action,  and  it  may, 
if  need  be,  require  the  allegations  to  be  made  more  precise 
and  direct. 

If  the  complaint  alleges  a  cause,  or  causes,  of  action  at 
law,  the  plaintiff  will  be  entitled  only  to  one  judgment  at 
law,  but  when  it  alleges  sufficiently  a  cause  of  action  equi- 
table in  its  nature,  it  wull  give  such  relief  as  the  plaintiff 
may  be  entitled  to  have — indeed,  the  Court  will,  in  a  proper 
case,  administer  the  principles,  both  of  law  and  equity,  in 
the  same  action.  It  seems  that  the  defendants  have  mis- 
understood the  nature,  purpose  and  importance  of  the  deed 
now  to  be  interpreted,  else  they  have  wilfully  been  derelict 
in  the  discharge  of  what  it  made  a  plain  duty  on  the  part 
of  the  trustee.  It  is  recited  in  the  preamble  of  the  deed 
that  its  purpose  is  to  adjust  differences,  and  "to  provide  an 
adequate  and  sufficient  support  for"  the  plaintiff.  "This 
was  the  leading,  chief  purpose  of  it.  To  that  end,  the  land 
was  conveyed  to  the  defendant  trustee,  to  have  andtohM 
the  same  "to  the  following  uses,  and  none  other:  That  the 
said  Sowers  (the  trustee)  shall  hold  the  said  land,  and  to 
allow  the  said  Samuel  W.  Barnes,  and  Margaret  A.  Barnes 
(the  plaintiff)  to  have  the  rents  and  profits  thereof  for  their 
own  use  and  behoof;  and/wWfter,  that  out  of  the  said  renia 
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ant  trustee  has  never  allowed  her  such,  or  any,  support 
of  the  rents  and  profits  of  the  land,  and  that  she  is  entii 
to  have  "  her  share"  of  the  same,  accumulated  from  yearti] 
year,  ever  after  the  date  of  the  deed.  We  do  not  think  9%| 
because  the  purpose  was  to  provide  for  her  current 
and  she  neglected  to  enforce  her  rights,  as  she  might  haitl 
done  from  time  to  time  through  the  Courts.  Oray  v.  Wed, 
93  N.  C,  442. 

If,  however,  in  good  faith,  she  contracted,  in  any  one  (» 
more  years,  debts  for  her  support,  which  debts  she  madet 
charge  upon  the  rents  and  profits  of  the  land  of  the  year  in 
which  the  debts  were  respectively  so  created,  she  would  bi 
entitled  to  have  such  debts  paid  by  the  defendant  trustee,  if  i 
the  rents  and  profits  of  such  year  were  adequate  for  that 
purpose.  But  persons  who  made  her  gifts,  or  entertained  her 
gratuitously,  could  not  now  be  allowed  to  make  charges 
against  her  on  such  account,  and  have  the  same  paid  as 
indicated  above. 

The  effect  of  the  deed  was  to  give  the  defendant  trnstee 
control  of  the  land  embraced  bj^  it,  and  it  charged  him  to 
let  the  same  and  see  that  it  yielded  rents  and  profits,'and  to 
allow  the  plaintiff*  to  have  the  same  for  her  support,  as  indi- 
cated above.  He  might  have  allowed  his  co-defendant,  if 
he  were  responsible,  to  occupy  and  cultivate  the  land,  as  it 
seems  he  did  do,  but  he  should  have  required  him  to  account 
annually  for  the  rents  and  profits  thereof,  and  devote  so 
much  of  the  same  as  might  be  necessary,  under  the  deed,  to 
the  support  of  the  plaintiff. 

It  may  be  that  he  can  still  compel  him  to  such  account, 
and  possibly  in  this  action.  But,  as  to  all  this  he  will  be 
advised  by  counsel. 

Treating  the  deed  as  valid,  and  interpreting  it  as  we  have 
done,  upon  the  pleadings,  the  Court,  we  think,  should  have 
directed  an  account  of  the  rents  and  profits  of  the  land  of 
the  current  year  to  be  taken — an  ascertainment  of  what  part 
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4.  There  is  no  equitj  to  compel  the  execution  of  powers  not  oooTfjci, 
Equitable  assignments  ought  not  to  carry  with  them  the  powaj 
of  sale. 

6.  Mortgagors — especially  married  women — are  not  estopped  by  thetet] 
that  they  were  present  at  the  sale  made  under  such  circiimsMuvm! 

This  was  a  civtL  action,  tried  at  September  Term,  18S8^ 
of  Cleveland  Superior  Court,  before  Baykin,  J. 

By  consent  of  the  parties,  a  trial  by  jury  was  waived,  acd 
the  Court  found  the  following  facts,  to-wit: 

"On  the  21st  day  of  December,  1880,  the  defendants S.T. 
Eskridge  and  wife  Mary  executed  and  delivered  to  their 
co-defendant,  W.  H.  Eskridge,  to  secure  the  sum  of  $125, 
borrowed  money,  a  mortgage  deed,  with  power  of  sale,  con- 
veying in  fee-simple  the  land  described  in  the  complaint 
Some  time  prior  to  the  month  of  October,  1886,  the  said 
W.  H.  Eskridge  transferred  and  assigned,  in  writing,  duly 
endorsed  on  the  mortgage,  for  value  received,  the  mortgage 
and  the  note  it  was  intended  to  secure  to  the  defendant 
G.  H.  Simmons." 

The  following  is  a  copy  of  the  assignment: 

"For  value  received,  I  sign  and  transfer  this  mortgage  to 
G.  H.  Simmons,  July  28th,  1885. 

"W.  H.  Eskridge." 

"On  the  IGth  of  September,  1886,  said  debt  remained  doe 
and  unpaid.  Said  G.  II.  Simmons  advertised  for  sale  the 
land  conveyed  in  the  mortgage  according  to  the  terms 
therein  contained,  and,  on  the  18th  of  October,  1886,  the 
lands  were  sold  in  accordance  with  the  advertisement,  when 
plaintiff  became  the  last  and  highest  bidder.  Immediately 
thereafter,  the  plaintiff  offered  to  comply  with  the  terms  of 
the  sale,  and  demanded  a  deed  for  the  land  from  Simmons, 
tendering  him  the  amount  of  his  bill  at  the  time,  but  Sim- 
mons refused  to  deliver  said  deed  as  demanded.    Plaintiff 
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\,  I  sign  (assign)  and  transfer  this  raort- 
Ds,  July  28th,  18S5. 
(Signed)  "W.  H.  Eskridge." 
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1.  It  is  very  plain  that  the  plaintiff  has  not  acquired  ti» 
legal  title,  as  the  assignment  to  Simmons  was  not  under sdi: 
and  did  not  purport  to  convey  an  estate  in  the  land.  Thiskj 
decided  in  Wiflioms  v.  Teachey,  85  N.  C,  402.  It  was  suf^j 
gesled  on  the  argument  that  the  record  in  tha't  case  disclosed 
that  the  mortgagee  alone  was  authorized  to  sell.  The 
decision  was  not  based  upon  that  ground,  but  assumes  thai 
the  power  was  to  be  exercised  by  the  mortgagee  or  ha 
assigns.  The  Court  held  that  the  assignment  of  a  mortgage, 
in  terms  which  do  not  i)rofess  to  act  upon  the  land,  does  not 
pass  the  mortgagee's  estate,  but  only  the  security  it  affords 
to  the  holder  of  the  debt.  *'It  is  the  mortgage  deed,"  says 
the  Court,  "ihe  written  conveyance,  and  the  security  it 
affords  to  the  holder  of  the  debt,  that  is  undertaken  to  be 
transferred — not  the  land,  nor  any  estate  in  it  vested  in  the 
mortgagee."  This  authority  is  decisive  against  the  plaintiff 
as  to  the  legal  title. 

2.  It  is  next  insisted  by  the  plaintiff,  that  Simmons  being 
the  equitable  assignee,  the  Court  should  compel  him  and  the 
mortgagee  to  specifically  perform  the  contract  of  sale.  No 
authority  for  this  position  is  cited  and  we  are  sure  that  none 
can  be  found  in  our  reports.  We  feel  at  liberty  therefore,  to 
consider  the  policy  of  decreeing  specific  performance  in  such 
cases. 

We  are  of  the  opinion  that  the  exercise  of  a  power  of  sale 
in  a  mortgage  should  be  watched  with  great  jealousy,  and 
that  Courts  of  Equity,  as  well  as  of  law,  should  require  its 
terms  to  be  strictly  pursued.  Where  this  is  done  the  Courts 
may,  in  proper  cases,  decree  specific  performance,  but  never 
in  a  case  like  the  present,  where  the  Court  is  called  upon  to 
establish,  as  well  as  to  assist,  in  the  execution  of  a  power 
against  a  mortgagor  who  prays  that  he  may  be  permitted  to 
redeem. 

Again,  we  think  that  to  lend  the  equitable  aid  of  theCourt 
in  cases  like  this  would  tend  to  produce  confusion  and  unoer- 
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JANE  MILLS,  Surviving  Executrix  of  L.  A.  MILLS  v.  SHAKBSPEAS 

HARRIS,  Administrator  et  al. 

Conversion —  Will — Election — Descent — Conveyance — AdminiM' 

trailon. 

1.  Where  realty  is  devised  to  be  sold  and  the  proceeds  divided  at  the 

death  of  the  testator,  it  is,  by  construction  of  law  converted  xnti 
personalty,  and  the  rules  governing  the  devolution  of  that  spem 
of  property  become  applicable. 

2.  To  constitute  such  constructive  conversion,  it  is  essential  that  cte 

power  conferred  to  seU  shall  be  imperative ;  if  the  power  is  left  to 
the  diacretion  of  the  person  charged  with  it,  no  conversion  lesolto. 

3.  Where  the  persons  upon  whom  a  discretionary  power  to  sell  was  con- 

ferred by  devise,  contracted  verbally,  to  sell  the  land,  aad  lei 
the  purchaser  into  possession,  who  paid  a  portion  of  the  puichaBe 
money ;  Held — (1)  that  this  did  not  create  an  actual  oonveision, 
inasmuch  as  the  contract  was  not  enforcible;  and  (2)  that  the  oqb- 
veyance  by  an  executor  of  the  land,  after  the  deaths  of  those 
originally  entitled  to  it  or  its  proceeds,  could  not  operate  retio- 
actively,  so  as  to  change  the  order  of  descent. 

This  was  a  civil  action,  tried  at  the  September  Term, 
1889,  of  RuTHEKFORD  SujierioF  Court,  before  Boykin,  J, 
brought  by  the  plaintiff  executrix  for  construction  of  a 
will. 

L.  A.  Mills  died  on  the  22d  day  of  October,  1882,  kar- 
ing  a  last  will  and  testament,  which  was  duly  admitted  to 
probate,  and  by  said  will  he  appointed  Mrs.  Jane  Mills,  the 
plaintiff,  his  wife;  L.  A.  Mills,  Jr,  his  son,  and  his  daughter, 
Mary  Jane  Harris,  his  executors,  all  of  whom  were  duly 
qualified  as  such,  and  letters  testamentary  were  issued  to 
them,  and  they  all  entered  upon  the  duties  of  the  ofiBceof 
executor  previous  to  the  sale  of  the  tract  of  land  herein- 
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Upon  the  foregoing  facts,  on  motion,  it  was  ordered  by 
the  Court  that  Mrs.  Jane  Mills,  executrix,  the  plaintiff,  pay 
over  to  the  defendant  J.  S.  Harris  the  one-half  of  the  raonev? 

« 

arising  from  the  sale  of  said  land,  after  deducting  any 
amount  which  he  has  received,  if  any,  and  that  thesaidJ.S. 
Harris,  as  administrator  of  his  wife,  have  judgment  and 
recover  of  the  plaintiff  the  sum  of dollars. 

It  was  further  ordered  that  this  cause  be  referred  lo  the 
Clerk  of  this  Court  to  ascertain  the  amount  due  said  Harris 
and  the  other  defendants,  and  that  he  report  to  this  Court 
the  same,  that  judgment  may  be  entered  accordingly. 

Defendants  Otis  P.  Mills,  guardian' of  the  heirs  of  LA. 
Mills,  Jr.,  appealed. 

No  counsel  for  the  plaintiff. 

Messrs.  J.  B  Baklielor,  John  DtvereuXj  M.  H  Justin  and  /.  A. 
Forney^  for  the  defendant. 

Shepherd,  J.:  The  contention  of  J.  W.  Harris,  as  admin- 
trator  of  his  wife,  is  based  entirely  upon  the  proposition  that 
the  "upper  place"  was  converted  into  personal  propertr, 
either  by  the  terms  of  the  will  or  by  the  oral  contract  to 
sell  the  same  during  the  life  of  his  intestate. 

For  the  first  position  he  relies  upon  the  doctrine  of  equi- 
table conversion,  insisting  that  such  conversion  occurred  at 
the  death  of  the  testator.  The  authorities  cited  by  him 
fully  establish  the  proposition  that  where  land  is  directed  to 
be  sold  and  the  proceeds  divided,  the  land,  at  the  death  of 
the  testator,  is  impressed  with  the  character  of  personalty, 
and  the  law  governing  the  devolution  of  that  species  of 
property  will  prevail.  This  constructive  conversion,  how- 
ever, cannot  take  place  unless  there  is  imposed  upon  the 
trustee  an  imperative  duty  to  sell,  arising  either  by  exp'^ 
command,  or  necessarj*^  implication,  "  for  unless  the  eqoitabte 
oxhght  exists,  there  is  no   room   for  the  operation  of  the 
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it  interfere  in  behalf  of  a  party  who  invokes  one  of  its  rulei 
in  contravention,  we  think,  of  the  real  intention  of  the  tes- 
tator. At  best,  the  oral  contract  to  sell,  and  the  reception  d 
a  part  of  the  purchase  money,  was  but  a  partial  conversion, 
the  act  not  being  complete,  as  we  have  seen,  until  there  was 
a  conveyance,  or  a  valid  contract  to  convey. 

Nor  will  the  Court,  for  the  purpose  of  working  a  conversion, 
give  a  retrospective  efiFect  to  the  conveyance  of  the  executrix. 
Ever  since  the  case  of  Ackroyd  v.  Stniihs^/ny  1  Broc.  C.  C,  503, 
in  which  Mr.  Scott  (afterwards  Lord  Eldon)  made  his  cele- 
brated argument,  it  has  been  held  that  constructive  conver- 
sion only  takes  place  for  tfie  purposes  of  the  will,  and  that 
where  these  cannot  take  effect,  the  property-  is  considered  as 
remaining  in  its  former  condition.  It  is  founded  upon  the 
recU  intention  of  the  testator,  and  while  some  of  the  artificial 
rules  which  have  been  adopted  for  the  purpose  of  ascer- 
taining this  intention,  may  sometimes  fail  in  accomplishing 
their  object,  the  Courts  have  certainly  never  gone  beyond 
them  to  defeat  the  manifest  purpose  of  the  will.  6ucb 
would  be  the  case  if  we  were  to  hold  that  the  deed  in  ques- 
tion related  to  the  date  of  the  oral  contract  of  sale. 

It  is  further  insisted  that  the  conduct  of  the  son  and 
daughter  amounted  to  an  "election"  to  treat  the  land  as 
money,  and  for  this  position  Adams'  Eq.,  136,  and  Oatjv. 
Leslie^  3  Wheat,  463,  are  cited.  As  we  have  seen  that  a 
parol  contract  to  sell  could  not  have  that  effect,  we  are  at  a 
loss  to  understand  how  these  authorities  can  help  the 
administrator.  They  relate  to  the  doctrine  of  reeanverdcn, 
which,  briefly  stated,  is  the  right  of  a  person  who  has  the 
beneficial  interest  to  choose,  or  **  elect,"  whether  he  will  take 
the  property  in  its  converted  condition  or  in  itsoriginul  form. 
This  principle,  it  is  clear,  can  have  no  application  to  a  case 
like  this,  where  there  has  been  no  constructive  conversion, 
for  you  cannot  reconvert  that  which  has  never  been  con- 
verted.   Even  if  the  principle  applied  in  this  case,  it  would 
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d.  The  law,  as  it  stood  prior  to  1872,  whereby  a  husband  who  had  toned 
his  wife  out  of  doors,  exposed  her  to  lewd  company,  and  thenlif 
caused,  or  contributed,  to  her  adultery,  was  not  allowed  to  atsQ 
himself  of  the  remedy  provided  by  statute,  has  no  applicatiaB 
where  the  wife  had  concealed  from  the  husband  the  fact  that  ^ 
had  been  living  in  habitual  incestuous  intercourse  with  an  uocfe. 
for  which  she  was  liable  to  indictment  at  the  time  of  the  maniige: 
nor  is  the  husband  now  required  to  allege,  before  he  can  show  gnch 
adultery,  that  the  separation  and  abandonment  was  not  his  ten^ 

4.  A  party  seeking  divorce  in  this  State  is  not  bound  to  purg^e  himsetf 
by  negative  averments  that  he  is  not  himself  guilty  of  adultery. 

• 

This  was  an  action  for  divorce  a  vinculo  rnMrimoniij  tried 
at  the  August  Term,  1889,  of  the  Superior  Court  of  Surev 
County,  before  GUmer^  J. 

The  complaint  is  as  follows: 

"  1.  That,  on  the  13th  day  of  March,  1887,  the  plaintiff  and 
defendant  were  married  in  Surry  County,  North  Carolina. 

"2.  That,  at  the  time  of  said  marriage,  the  plaintiif  had 
every  reason  to  believe,  and  did  believe,  that  the  defendant 
was  a  virtuous  woman,  she  being  a  young  woman  of  about 
nineteen  years  of  age. 

"3.  That,  shortly  after  the  marriage,  the  plaintiff  had 
reason  to  suspect  that  the  defendant  iiad  not  lived  a  virtuous 
life,  but  not  having  proof  to  sustain  his  suspicion,  he  con- 
tinued to  live  with  the  defendant  as  a  dutiful  husbaud,  until 
about  four  months  had  elapsed,  when,  to  his  horror,  the 
defendant  admitted  to  the  plaintiff  that  she  had  been  seduced 
by  her  maternal  uncle,  Thos.  Creed,  who  had  habitually  bad 
sexual  intercourse  with  her  for  a  period  of  three  years;  that 
plaintiff  never  lived  with  the  defendant  as  husband  after- 
wards, but  immediately  carried  her  to  her  father's  house  and 
surrendered  her  up,  she  having  admitted  to  her  father  the 
acts  of  adultery  as  alleged ;  that  since  that  time  the  plaintiff 
has  refused  to  live  with  the  defendant. 

"  4.  That,  prior  to  the  marriage  as  aforesaid,  the  defendant 
had  committed  adultery  with  her  uncle,  Thos.  Creed,  all  of 
which  defendant  concealed  from  plaintiff  before  marriage. 
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Avery,  J. — ^after  stating  the  facts :  The  statute  ( The  Cod^ 
§1285)  permits  a  dissolution  of  the  bonds  of  matrini 
only  on  application  of  the  injured  party,  and  in  one  of 
four  following  cases: 

"1.  If  either  party  shall  separate  from  the  other  and  lift 
in  adultery. 

"2.  If  the  wife  shall  commit  adultery. 

"  3.  If  either  party  was,  and  still  is,  naturally  impotent 

"4.  If  the  wife,  at  the  time  of  the  marriage,  be  pr^nant, 
and  the  husband  be  ignorant  of  the  fact  of  such  pregnancy, 
and  be  not  the  father  of  the  child  with  which  the  wife  was 
pregnant  at  the  time  of  the  marriage." 

Sub-section  2  was  first  enacted  by  the  Legislature  of 
1871-72  (ch.  193,  §35),  and  sub-section  4  in  the  act  of  1879 
(ch.  132),  while  the  other  provisions  of  the  sections  are,  sub- 
stantially, the  same  as  the  old  law  (Rev.  Code,  ch.  39,  §2; 
Rev.  Stats.,  ch.  39,  §  2). 

Divorces  are  granted  only  when  the  facts  constituting  a 
sufficient  cause,  under  a  proper  construction  of  the  law,  are 
pleaded,  proved  and  found  by  the  jury.  McQueen  v.  McQueen^ 
82  N.  C,  471.  The  admissions  of  the  parties  are  not  com- 
petent evidence,  as  in  other  actions,  of  the  truth  of  the 
material  allegations  of  the  pleadings.  The  Code,  §§  268  and 
2888;  Perkiiis  v.  Perkins,  88  N.  C,  41.  But,  when  a  defend- 
ant demurs  to  a  petition  for  divorce,  the  Court  here  must  con- 
sider the  demurrer  as  a  concession,  not  only  that  the  facts 
alleged  are  true,  but  that  they  can  and  will  be  proved,  so  as  lo 
secure  the  verdict  of  the  jury. 

Pregnancy  did  not  result  from  the  illicit  intercourse 
between  the  defendant  and  her  uncle  Creed  prior  to  her 
marriage,  and  the  application  does  not,  therefore,  brin^  the 
case  under  sub-section  4.  Before  the  enactment  of  sub-sec- 
tion 2,  this  Court,  as  a  rule,  refused  to  recognize  the  right 
of  a  husband  to  divorce  on  the  ground  that  his  wife  had 
practiced  a  fraud  upon  him  previous  to  marriage  by  deceir- 
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ing  the  act  of  adultery,  precisely  what  he  must  have  sh^ 
in  evidence,  as  a  prerequisite  to  obtaining  a  decree,  if 
action  had  been  brought  under  the  old  law  (sub-section 
and  had  been  founded  on  the  allegation  that  his  wife  badi 
left  him  and  lived  in  adultery  with  another.  If  such  haA] 
been  the  legislative  intent,  the  law  would  have,  in  its  terma^ 
provided  relief  only  where  the  wife  separated  herself  from 
her  husband  and  commits  adultery.  In  determining  how  far 
the  new  provision  of  the  act  of  1872  (sub-section  two;  is 
limited  in  its  operation  by  the  condition  contained  in  the 
previous  section,  that  the  husband  must  be  the  injured 
party,  this  Court  in  Tew  v.  Tew,  80  N.  C,  31(5,  gave  a  con- 
struction to  tlie  statute  that  is  evidently'  tinged  by  the 
restrictive  ideas  of  the  older  law.  The  Court  say,  "No  husband 
can  have  the  bonds  of  matrimony  dissolved  by  reason  of  the 
adultery  of  the  wife  committed  through  his  allowance,  his 
exposure  of  her  to  lewd  company,  or  brought  about  Viy  the 
husband's  default  in  any  of  the  essential  duties  of  the  mar- 
ried life,  or  supervenient  on  his  separation  without  just  cause'' 
Upon  the  case  stated  in  the  complaint,  the  only  question 
presented  is,  whether  the  plaintiff  appears  to  be  the  injured 
party.  We  hold  that  no  culpability  attaches  to  the  husband, 
who  after  the  open  avowal  by  the  wife,  in  the  presence  of 
her  father,  that  she  was  guilty  of  habitual  incestuous  inter- 
course with  her  uncle  for  three  years  before  her  marriage, 
leaves  her  under  the  roof  of  her  father  and  lives  thereafter 
apart  from  her.  The  wife  had  not  only  been  guilty  of 
unchastity,  but  of  incest,  habitually  practiced,  for  which  she 
could  be  indicted  and  punished.  Herarraignement  in  the 
Courtfi  for  such  criminal  conduct  must  bring  shame  and 
disgrace  upon  her,  and  dishonor  and  mortification  upon 
her  husband.  When  such  an  abandoned  woman  wins  the 
affections  of  a  man,  by  inducing  him  to  believe  that  she  has 
led  and  is  leading  a  virtuous  life,  the  wrong  done  him  would 
be  better  described  as  an  oiUrage  than  an  injury.     The  law 
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534,  Chief  Justice  Pearson  suggests  that  if  such  a ''tat 

oath  "  were  imposed,  it  might  prove  good  policy,  as  it  woqU] 

force  a  petitioner  to  purge  his  conscience  and  probably 

vent  a  great  many  applications  for  divorce.    The  plaini 

is  not  held  bound  to  anticipate  and  negative  in  advance  alLj 

grounds  of  defence  to  the  action  he  brings,  and  j>eiitioDs  for^ 

divorce  do  not  constitute  an  exception  to  the  general  mk 

Edwards  v.   Edwards,  bupra;  Home  v.  Home,  72  N.  C,  530: 

Toms  V.  Fite,  93  N.  C,  274.     The  demurrer  was  properly 

overruled. 

Affirmed. 


A.  H.  POLLOCK  v.  J.  R.  WARWICK  and  K.  A.  HUDSON. 


Mortgagor  and  Mortgagee — Contract — Evidence^  Parol 
of  Proof — Correction  of  Deed  —  Mistake — Issues - 
Appeal. 


Bnrfhi 


1.  Plaintiff,  who  held  chattel  mortgages  against  defendant,  took  from 

him  new  mortgages,  which,  according  to  their  agreement,  were 
to  take  the  place  of  and  satisfy  the  old  ones,  and  after  thej  wme 
executed  he  left  them  with  defendant  to  be  registered,  with  the 
understanding  that,  on  their  return  to  him,  he  was  to  snrreiider 
the  old  mortgages.  On  receipt  of  the  new  mortgages  he  discov- 
ered a  mistake  in  one  of  them,  of  which  he  notified  defendAiit 
but  be  did  not  return  the  mortgage.  Plaintiff  then  seized  the 
mortgaged  property,  and  took  for  its  delivery  a  forthcomlBg 
bond  :  Hdd,  that  plaintiff,  having  treated  the  new  mortgages  as 
an  executed  contract,  cannot  have  their  terms  varied,  exoept  od 
proof  of  fraud,  or  mutual  mistake,  and  the  burden  is  on  him. 

2.  A  mere  preponderance  of  evidence  is  not  sufficient  to  show  mistake 

in  a  mortgage,  but  there  must  be  clear  and  convincing  proof. 

3.  It  is  the  duty  of  counsel  to  assign  errors  in  the  charge  of  the  Gooit 

when  making  out  the  case  on  appeal,  and  not  wait  to  take  excep- 
tion, for  the  first  time,  before  the  appellate  Court.  Fcdloviog 
McKinnon  v.  Morrison^  ante,  518. 
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more  ttuD  the  amount  tendered  bim  bj 
)efore  suit  was  bronght,  aiid,  on  his  refiisnl  to  acc^t 
r  paid  it  into  Court,  he  should  be  taxed  with  coBta. 
Ai  in  controversy,  which  a  party  deems  material,  and 
.iaed  b;  the  pleadings,  it  is  his  duty  to  tender  an  issue 
will  be  too  late  after  verdict  to  object  that  this  was 


Q  Superior  Cuurl  uf  MECi^LiLNBUitu  Comity, 
L888,  Boykin,  J.,  presiding, 
images  for  the  breach  of  tbe  ci>nditioDs  of  a 
Dnd  given  by  defendant  for  the  delivery  of 
aced  in  a  chattel  mortgage  executfd  bj'  him 
laintifF  held  mortgages  on  defendant's  stnck 
afterwards  they  had  a  settlement,  plaintiff 
irtgages  from  defendant  in  satisfaction  of  the 

new  mortgages  were  left  with  defendant  to 
ind  on  their  return  to  plaintiff  he  was  to  sur- 

ones.  When  they  were  registered  and  sent 
discovered  that  the  amount  in  one  of  them 
id  he  notified  defendant,  but  retained  the 
terwards  he  seized  the  property  embraced  in 
rom  defendant  a  forthcoming  bond  for  its 
1  suit  on  the  bond,  there  was  judgment  for 
S9  than  the  amount  claimed  by  him,  and  he 

acts  necessary  to  an  understanding  of  the 
d  are  stated  in  the  opinion.. 

jlker,  for  the  plaintiff. 
iavis,  for  the  def.-ndant. 

The  plaintiff  contends  that,  as  be  had  the 
,he  property  under  the  mortgage  of  1884,  if 
of  1885  were  giveu  in  satisfaction  of  those 
irden  was  on  defendant  to  show  it.     This 
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would  be  true,  but  plaintiff's  own  evidence  is  to  the  effed 
that  the  new  mortgages  were  "to  take  the  place  of,  and  go  in 
full  satisfaction"  of,  those  of  1884;  that  they  were  '*  executed 
to  him"  (which  includes  a  delivery  to  him);  that  he  then 
left  thorn  with  defendant  to  be  registered,  and  on  their 
return  to  plaintiff,  when  registered,  he  was  to  surrender  up 
the  mortgages  of  1884;  that  on  their  receipt  he  discovered 
a  mistake  of  $200  in  one  of  them,  and  notified  defendant 
but  did  not  return  him  the  new  mortgage;  that  he  seized 
the  property  covered  by  them,  some  of  which  was  not 
embraced  in  the  antecedent  mortgages,  and  the  bond  sued 
on  was  given  for  the  forthcoming  of  the  property  covered 
by  the  new  mortgages.  As  plaintiff  does  not  claim  that 
the  new  mortgages  were  given  as  additional  security,  but 
"in  full  satisfaction"  of  the  former  ones,  such  conduct 
would  seem  to  show  that  he  was  resting  his  claim  on  the 
mortgages  of  1885,  probably  by  reason  of  the  additional 
property  embraced  in  them.  If,  at  the  trial,  however,  he 
wished  to  present  for  decision,  as  he  now  clainis  should  have 
been  done,  an  issue  of  fact,  as  to  "  what  was  the  oral  agree- 
ment of  the  parlies  as  to  the  surrender  of  the  mortgjigeof 
1884,"  whether  it  was  conditional  or  absolute,  executed  or 
executory,  he  should  have  done  so  by  tender  of  an  issue  or 
prayer  for  appropriate  instructions.  On  the  contrary,  be 
treated  the  exchange  as  an  executed  agreement,  and  relied 
upon  the  alleged  mistake  as  to  the  amount.  The  "  case  on 
appeal"  states:  "After  the  close  of  the  evidence  and  the 
argument  of  counsel,  the  Court  remarked  that  the  whole 
matter  seemed  to  de[)end  upon  whether  or  not  there  had 
been  a  mistake  made  in  the  execution  of  the  $25  tnort- 
gage  as  to  the  amount.  To  this  the  counsel  of  both  sides 
assented."     This  was  not  an  admission  of  law,  but  of  fact. 

Treating  the  new  mortgages,  therefore,  as  an  executed 
contract,  as  the  plaintiff  had  done,  by  seizing  property 
embraced  in  them  (and  not  in  the  old  mortgages),  taking 
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Bynum  v.  Bynum,  11  Ired.,  632.  None  the  less  it  is  the  duir 
of  counsel  to  assign  error  in  the  charge  when  making  oal 
the  "case  on  appeal."  McKinnon  v.  Morrison,  at  this  ternL 
So  much  depends  upon  the  context,  that  this  is  but  fair  to  the 
other  side  that  the  Judge  may  set  out  his  charge  fully  and 
accuratelj'  upon  that  point,  which  he  might  fail  to  do  if  his 
attention  is  not  directed  to  the  error  complained  of,  and  it 
were  allowable  for  the  charge  to  be  excepted  to  for  the  first 
time  in  this  Court. 

It  appears  that  the  defendant  tendered  the  plaintiff,  before 
suit  brought,  the  amount  which  the  jury  have  since  found 
to  be  due  him,  and,  upon  his  refusal,  paid  it  into  Court  for 
him.  The  plaintiff  was,  therefore,  properly  taxed  with  the 
cost  of  the  action.     Murray  v.  Windley,  7  Ired.,  201. 

Affirmed. 


J.  R.  LANE  V.  JESSE  RICHARDSON  et  al. 

ILnnviifmd — Personal  Prnpcrty  Exemptiom^ — AHsifpnueM— 

Coven  a  n  f — Da  m  agea. 

1.  Ab  far  as  personal  property  is  concerDed,  the  right  of  exemptioii  is 

personal  to  the  debtor,  and  it  loses  its  quality  of  exemption  a* 
soon  as  it  is  transferred. 

2.  A  note  held  as  part  of  the  personal  property  exemption  of  a  judgnMOt 

debtor  loses  its  quality  of  exemption  when  assigned,  and  tli? 
assignee  holds  it  subject  to  the  counter-claim  of  judgments  &gv>i^ 
the  assignor  owned  by  the  maker  of  the  note. 

8.  When  the  homestead  is  sold,  the  proceeds  lose  the  quality  of  boiM* 
stead  exemption  and  become  subject  to  the  personal  prop^ 
exemption. 

4.  On  the  breach  of  the  covenant  against  encumbrances,  the  covewmt* 
is  only  entitled  to  nominal  damages,  unless  it  appears  thathehtf 
extinguished  the  encumbrance. 
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there  could  be  no  breach  of  the  warranty.    In  support  of 
this  contention,  he  introduced  as  a  witness  J.  B  Harris. who 
testified  as  follows:  "Some  time  in  March,  1887,  defendant 
wanted  to  buy  my  homestead;  said  he  heard  I  wanted  lo 
sell,  and  wanted  the  refusal.     He  came  repeatedly.    I  agreed 
to  sell  about  the  last  of  March.     Said  he  would  arrange  to 
pay  me  if  I  would  take  part  of  the  pay  in  two  notes  of  $5lV 
eacli ;  said  that,  on  three  days'  notice,  he  would  pay  ihem, 
and  we  made  the  trade.     I  told  the  (lefendant  there  were 
judgments  against  the  land.     He  said,  *If  so,  judgments 
were  not  a  lien  on  the  land,'  and  he  would  buv;  said  this 
after  he  had  consulted  his  lawyer  and  he  advised  him  be 
could  buy.     I  sold  to  him  and  executed  the  deed.    As  to  the 
Pope  judgment,  Pope  sued  Richardson   and   myself,  and 
Richardson  defended  the  suit;  paid  fifty  dollars,  and  made 
me  pay  him  sixty  dollars  for  it.     This  was  after  I  made  the 
mortgage  and  before  the  deed  was  made." 

Question:  What,  if  anything,  did  the  defendant  Richard- 
son say  about  payment  of  the  note  at  the  time  of  its  execu- 
tion, should  the  judgment  creditors  attempt  to  trouble  you? 
Objected  to  by  defendant  Richardson.  Objection  overrulei 
Exception. 

Answer:  "Mr.  Richardson  said,  'Make  it  a  due  note, and 
I  will  pay  it  on  a  notice  of  three  days/" 

Plaintiff  then  introduced  Mrs.  J.  B.  Harris,  who  testified 
as  follows:  "I  was  present  when  the  note  was  executed  by 
my  husband.  When  the  defendant  gave  the  notes,  he  said 
to  me,  *  Don't  let  Mr.  Harris  take  the  notes  and  trade  them 
off.  When  you  want  money,  let  me  know,  and  I  will  p»y 
them  in  three  days.'  He  said  if  they  found  out  we  had  the 
notes  and  came  upon  us  for  them,  to  let  him  know;  that  be 
would  pay  it  without  further  trouble.  About  five  weeks 
after  the  notes  were  given,  I  went  to  the  defendant  for  money. 
He  seemed  confused ;  said  he  did  not  have  any  money.  I 
asked  him  if  he  was  afraid  to  pay  it.     He  said  Mr.  Womwk 
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adgnients  would  come  against  the  note,  but 
he  could  do  for  me  when  his  soii-iii-law  came 
He  did  not  mention  any  assignment.  I 
lid  cover  the  personal  property  of  Harris  at 
:  sale  of  the  note  to  Lane.  He  owns  about 
ixcept  a  few  hogs." 
ubmitted   the   following  issues  to  the  jury, 

defendant  Richardson  the  owner  of  the  Sikel, 
dgments  ngainst  the  defendant  John  B.  Har- 
jf  the  assignment  of  the  bond  sued  on  to  the 

lardson  contract  with  Harris,  before  the  exe- 
eed,  to  take  the  land  with  the  incumbrances 
its,  and  was  the  deed  executed  under  this 

sum  is  the  defendant  Richardson  entitled  by 
cumbrance  in  the  title  conveyed  by  the  deed 
1887,  from  Harris  to  hijn? 
(intiff  entitled  to  recover  any  part  of  the  note 

if  so,  what  part?" 

asked  the  Court  to  charge  the  jury  os  follows: 

Constitution  vests  the  homestead  right  in  the 
of  the  land,  and  authorizes  him  to  convey  it. 
st  fake  it  with  the  same  quality  annexed  that 
0  it  in  the  possession  of  the  vendor — that  is, 
om  executions  for  the  debts  of  the  vendor,  at 
i  life,  for  the  homestead  is  a  right  annexed  to 
va  it,  like  a  condition,  into  whosesoever  hands 

regard  to  notice, 

the  jury  shall  find  that,  at  the  date  of  the 
-he  note  by  Harris  to  Lane,  said  Harris  only 
isessed  $140  worth  of  personal  property,  the 
:  relegated  to  Harris'  rights,  is  entitled  to 
Dunt  demanded  in  the  complaint,  or  so  much 


646  IN  THE  SUPREME  COURT. 


Lane  v.  Richabdson. 


thereof  as,  with  the  $140,  will  make  $500,  because  sul 
Harris  was  entitled  to  the  same  as  his  personal  prapei^ 
exemption. 

"  3.  That  he  is  also  entitled  to  recover,  if  the  jury  find  thit 
said  Harris  owned,  at  the  time  of  the  institution  of  thissai^ 
and  at  the  time  of  the  trial,  not  more  than  $150  worth  cl 
personal  property." 

Which  instructions  were  refused. 

The  defendant  Richardson  asked  the  Court  to  charge  the 
jury  as  follows: 

"  1.  That  the  judgments  given  in  evidence  are  valid  suhsisl- 
ing  liens  against  the  reversionary  interests  of  J.  B.  Harris  in 
the  land  purchased  by  Richardson  from  Harris,  and  for  the 
purchase  of  which  the  bond  sued  on  was  given. 

"  2.  That  the  mere  knowledge  of  incumbrances  by  Rich- 
ardson at  the  time  he  took  the  deed  of  March  31st,  1887, and 
gave  his  bond,  does  not  affect  his  right  to  recover  on  the 
covenants  in  said  deed  against  incumbrances. 

"  3.  That  the  defendant  Richardson  is  entitled  to  whatever 
sum  would  be  a  reasonable  and  fair  one  to  extinguish  the 
incumbrance  of  the  judgment  liens. 

"4.  That  there  is  no  evidence  that  Richardson  agreed  to 
take  the  land  with  the  incumbrances,  nor  that  the  deed  was 
executed  under  this  contract. 

"6.  That  if  the  jury  find  that  the  defendant  Richardson 
was  the  owner  of  the  Sikel,  Hellen  &  Co.  judgments  at  the 
time  of  the  assignment  of  the  bond  in  suit  to  plaintiff, 
defendant  is  entitled  for  the  full  amount  of  the  judgments 
as  a  counter-claim. 

"6.  That  the  deed  of  March  31st,  1887,  conveys  a  fee- 
simple  estate  in  the  land,  and  not  a  homestead  interest" 

The  Court  gave  the  1st,  2d,  4th  and  6th  instructions,  ss 
asked  by  the  defendant  Richardson ;  refused  the  3d  and  5th, 
and  instructed  the  jury  as  follows : 
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Shepherd,  J — after  stating  the  case:    When  the  pay 
Harris  endorsed  the  note  sued  upon  to  the  plaintiff,  it 
past  maturity,  and  the  plaintiff  took  it  ''without  prejudieij 
to  any  set-off,  or  other  defence,  existing  at  the  timeof  tiiej 
4tssignment."     The  Code,  §177. 

At  the  time  of  the  assignment,  the  defendant  Richardsm 
had  become  the  owner  of  the  Sikel  &  Hellen  judgmenis 
against  Harris,  and  these  constitute  a  valid  counter-claim 
against  the  plaintiff,  unless  he  can  show  such  circumstance 
as  will  except  him  from  the  general  principles  applicable  to 
such  a  defence.  McClenahan  v.  Cottcn,  83  N.  C,  332:  Bid- 
dick  V.  Moore,  Go  N.  C,  386. 

This,  he  contends,  he  has  done  by  showing  that,  at  the 
time  of  the  assignment  of  the  note,  and  up  to  the  trial,  his 
assignor,  Harris,  did  not  possess  over  one  hundred  and  fiftj 
dollars  worth  of  personal  property,  and  that  he,  the  plain- 
tiff assignee,  has  a  right,  with  the  consent  of  Harris,  to 
have  the  quality  of  the  personal  property  exemption  now 
impressed  upon  the  note,  and  thus  defeat  the  counter-claim 
of  the  said  defendant. 

The  note  had  never  been  included  in  any  assignment  of 
exemption  to  said  Harris ;  but  even  if  it  had  been  so  inchided, 
we  are  clearly  of  the  opinion  that  it  would  have  lost  its 
quality  of  exemption  as  soon  as  it  was  transferred  In  other 
words,  that  so  far  as  personal  property  is  concerned,  the  right 
of  exemption  is  personal  to  the  judgment  debtor.  This  view 
is  sustained  by  the  case  of  Johnson  v.  Cross,  66  N.  C,  171, 
where  it  is  held  that,  upon  the  death  of  the  debtor,  the 
exempted  property  passes  to  his  executor  or  his  administm- 
tor,  to  be  administered  in  the  same  manner  as  other  assets. 
To  hold  otherwise  would  present  the  anomaly  of  a  judgment 
debtor  having  $500  worth  of  property  set  apart  to  him  at 
the  time  of  the  levy  or  sale,  and  the  quality  of  exemption 
concurrently  adhering  to  perhaps  thousands  of  dollars'  worth 
of  choses  in  action  which  had  been  included  in  various  pre- 
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its  of  hia  exemption,  and  which  had  been 
im.  On  the  oilier  hand,  if  the  transferred 
re  to  be  deducted  in  every  assignment  of  the 
.ppraisers  would  be  involved  in  the  inestri- 
if  ascertaining  how  many  were  outsianding, 
e  upon  them,  whether  they  are  solvent,  <fec. 
were  never  contemplated  by  the  law-makers, 
dopt  a  princifile  which  would  lead  to  such 

tntion  of  the  phiintiif  is,  that,  as  the  judg- 

have  been  enforced  against  the  homestead, 
o  he  enforced  against  the  purchiise  money 
}  of  the  same.     The  answer  is,  that  when 

homestead,  lie  converted  it  into  personal 
became  Ihe  subject  of  the  personal  property 
)  the  land  retained  the  quality  of  the  liome- 

in  the  hands  of  the  purchaser. 

what  we  have  said,  that  the  Sikel  &  Hellen 

properly  held  to  be  a  defence.  They  seem 
ibmitted  to  the  jury  wilh   the  Pape  &  Co. 

the  counter-claim  for  a  breach  of  the  war- 
;umbrancep.  We  suppose  that  it  was  in  this 
ise  that  bis  Honor  charged  the  jury  that 
entitled  to  only  $175,  the  amount  he  paid 
jre  be  any  error  in  restricting  them  to  this 
nd  applying  the  rule  of  damages  applicable 
.  be  corrected  here,  as  the  defendant  has  not 
,  therefore,  entitled,  on  the  Slkel  &  Hellen 
ily  $175  and  eight  per  cent,  interest  thereon 
April,  1887. 

his  Honor  erred  in  permitting  tlie  jury  to 
e  &  Co.  judgment  in  estimating  the  dam- 
ich  of  warranty.  It  is  admitted  that  it  has 
guished  by  the  defendant  Richardson,  and 
r  paid  anything  on  it. 
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"  The  rule  as  to  the  measure  of  damages  for  breach  of  the 
covenant  against  an  incumbrance  is,  that  the  coveDantee  s 
entitled  to  recover  the  amount  necessary  to  extiDguish  it; 
but,  if  he  has  not  extinguished  it,  and  it  is  still  outstandiDg. 
his  damages  are  but  nominal."  Ddansyne  v.  JVbm8,7  Johns, 
358 ;  Richard  v.  Bmt,  59  111.,  38 ;  S.  C,  14  Am.  Rep.,  1 ;  idi'k- 
son  V.  Collins,  116  Mass.,  392;  Read  v.  Pearce,  36  Maine,  445; 
Eaton  V.  Lyman,  30  Wis.,  41 ;  Fooie  v.  Burnett,  10  Ohio,  317: 
2  Greenleaf  Ev.,  242. 

We  agree  with  his  Honor  that  the  mere  knowledge  of  he 
existence  of  the  judgments  at  the  time  of  the  sale  would  not 
defeat  the  right  of  the  defendant  to  recover  on  the  warranty. 
We  concur  also  in  his  ruling  that  there  was  no  reasonably 
sufficient  testimony  to  show  that  the  sale  was  made  subject 
to  the  said  judgments. 

As  the  jury  found  that  the  defendant  was  the  owner  of  the 
Sikel  &  Hellen  judgments  at  the  date  of  the  assignment  of 
the  note,  and  as  the  amount  paid  for  the  same  is  not  dis- 
puted, the  errors  committed  may  be  corrected  by  a  modifica- 
tion of  the  judgment  in  conformity  to"  the  principles  declared 
in  this  opinion. 

Modified  and  affirmed. 
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on  contract  so  as  to  confer  it.  The  demurrer  wassustaiMlj 
and  the  plaintiff  appealed,  and  on  the  hearing  in  tbe  ^w^\ 
rior  Court  of  Orange  the  judgment  was  reversed,  aod  tl»| 
defendant  allowed  to  file  his  answer. 

The  defendant  admitted  that,  as  Register  of  Deeds  ii 
Orange  County,  the  marriage  license  was  issued  by  bis 
deputy,  Merritt  Cheek,  at  the  time  and  in  form  charged  ia 
complaint,  the  plaintiff  being  then  a  resident  of  Chatham 
County,  and  without  knowing  the  age  of  said  Molly.  H» 
denied  the  allegation  that  the  license  was  issued  witbort 
reasonable  inquiry  as  to  the  facts,  and  said  that  the  deputy 
issued  it  "  upon  the  statement  of  Thomas  Marks,  whom 
he  knew,  and  believed  to  be  a  man  of  truth  and  veracitj, 
that  said  Mary  Cole  was  of  the  age  of  eighteen  years,  and 
that  there  was  no  legal  impediment  to  such  marriage.*' 

At  March  Term,  1889,  the  cause  was  brought  to  trial 
before  the  jury  upon  two  issues,  to-wit: 

"  1.  Did  the  defendant  sign  the  licenses  in  blank  and  send 
them  to  Merritt  Cheek  as  his  deputy  in  Chapel  Hill,  and 
did  Cheek  deliver  the  license  to  Thomas  Marks  on  hisappli* 
cation  ? 

"  2.  Did  Merritt  Cheek,  acting  as  deputy  of  the  Registff 
of  Deeds,  issue  the  license  to  marry  set  forth  in  the  com- 
plaint, without  reasonable  inquiry  as  to  whether  the  female 
named  in  said  license  was  under  eighteen  years  of  sgeV 

The  Court  having  refused  to  submit  that  proposed  by  the 
plaintiff,  to-wit,  "  Did  the  defendant,  without  reasonable 
inquiry,  issue  the  marriage  license  as  alleged  ?" 

The  plaintiff  testified  to  the  age  of  his  daughter  as  stated 
in  the  complaint,  and  to  his  never  having  consented  to  the 
issue  of  the  license,  or  marriage. 

The  defendant,  examined  as  a  witness  for  the  plaintiff, 
testified  that  he  issued  blank  licenses  to  his  deputy,  with 
his  signature,  to  be  filled  up  when  applied  for  at  Chapel 
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"  3.  As  a  matter  of  law,  and  according  to  the  facts  in  this 
case,  tlie  defendant  did  not  exercise  reasonable  inquiry,  airf 
you  will  answer  the  second  issue,  Yes." 

The  Court  gave  the  first  instruction,  and  refused  the 
second  and  third,  and  on  the  second  issue  instructed  the 
jury  as  follows : 

"A  high  and  strict  degree  of  diligence  is  required  in 
inquiry  before  issuing  marriage  licenses,  and  it  is  for  the 
defendant  to  show  vou  in  this  case  that  he  has  exercised 
tliat  diligence.  Does  the  evidence  satisfy  you  that  the 
inquiry  made  by  Cheek  as  to  the  age  of  the  female,  Molly 
Cole,  was  such  that  a  man  of  reasonable  prudence  in  the 
transaction  of  an  important  business  matter  would  have 
been  content  with  the  information  received,  and  would 
have  acted  upon  it,  trusting  its  truth?  If  so,  you  will 
answer  the  second  issue.  No;  if  not,  you  will  answer  it 
Yes." 

The  jury  returned  a  verdict  answering  to  the  issue,  Yes. 

The  counsel  for  plaintiff  moved  for  judgment  on  the 
verdict,  which  was  granted,  but  subsequently,  during  the 
term,  the  following  order  was  entered : 

**  In  this  action,  after  the  jury  had  returned  their  verdict 
finding  both  issues  in  the  affirmative,  and  had  tried  two 
short^cases  for  divorce,  but  had  not  departed,  or  held  any 
communication  with  any  one,  it  was  suggested  to  the  Court 
by  defendant's  counsel  that  there  was  a  mistake  in  the  find- 
ing of  the  response  to  the  second  issue.  His  Honor  pro- 
ceeded^to  poll  the  jury,  and  each  responded  that  they  had 
found  that  Merritt  Cheek  had  made  reasonable  inquiry,  and 
thatHhelanswer  made  to  the  the  second  issue  was  a  mistake, 
and  did  not  represent  their  actual  finding.  His  Honor 
thereupon  allowed  the  jury  to  make  a  correction  of  their 
finding,  andj  to  respond  to  the  second  issue.  No,  and  there- 
upon rendered  the  following  judgment : 


J 


nd  that  John  Laws 
blank,  and  that  the 
L9  his  deputy,  and 
reasonable  inquiry 
nse,  it  is  adjudged 
puty  for  such  pur- 
9  signed  in  blank, 
nd  that  the  plaintiff 

0  hundred  dollars, 
by  the  Clerk" 

1  ground  of  error  in 
rdict,  and  for  error 
■ruled,  and  defend- 
I  plaintilf  appealed 
le  verdict. 


,  and  R.  W.  \Vin»lon, 


'e  find  no  just  cause 
;wo  issues  in  place 
iie  first  was  uiinec- 
3  inquiry  were  not 
upon  the  evidence 

ed  by  the  plaintiff 
ruling  of  tlie  Court, 
the  response  of  the 
verdict,  awards  the 
I  differenl  ground, 
ed  transfer  of  the 
rcised   elsewliere  in 
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The  plaintiff's  appeal  would  have  been  uaoecessaryiftht^ 
judgment  was  such  as  ought  to  have  been  given  in  the  case 
wliether  upon  the  ground  assumed  by  Ihe  Court  to  warrnEl- 
it,  or  upon  some  other.  But  if  the  jury  were  rightfully  per--] 
mitted  to  amend  their  verdict,  and  the  plaintiff  had  acqui- 
esced in  the  charge  given  to  the  jury,  ihe  judgment  upcai 
the  finding  would  necessarily  have  resulted  in  a  judgment 
for  the  defendant,  and  the  plaintiff  not  have  the  benefit  of  a 
new  trial  in  which  to  test  the  correctness  of  his  instructions 
that  were  refused.  We  are  therefore  required  upon  his 
appeal  to  determine  whether  those  instructions  ought  to 
have  been  given,  which,  if  given  and  followed,  would  have 
led  to  a  different  result. 

Upon  the  evidence,  about  which  there  was  no  dispute^ 
were  '*  probable"  reasons  furnished  to  authorize  the  defend- 
ant to  believe,  and  to  act  upon  the  belief,  tliat  no  legal 
impediment  existed  to  the  marriage?  Did  he  make  "reason' 
able  inqaii-y"  about  the  age  of  the  young  girl  before  acting 
favorably  upon  the  application  ?  The  application — verbal, 
we  suppose — comes  from  an  old  man  of  sixty  years,  not 
residing  in  the  same  county  with  that  of  the  plaintiff,  and 
misrepresents  that  of  his  daughter.  He  was  personally 
known — but  not  his  character  or  reliableness — to  the  deputy. 
His  sources  of  information  seem  not  to  have  been  inquired 
into,  nor  his  reasons  for  making  the  application,  nor  his 
relations  to  the  parlies.  He  represents  a  girl  of  fourteen 
years  to  be  of  twenty-two  years.  Nor  is  it  shown  that  any- 
thing was  said  about  her  parentage  and  their  assent  to  the 
projected  marriage.  In  a  matter  involving  such  grave  con- 
sequences and  fixing  her  future  life,  did  the  deputy  make 
any  reasonable  effort  to  inform  himself  of  the  fact,  and  act  with 
a  prudent  regard  to  a  parent's  rights  in  granting,  and  so  soon 
following  the  license  by  consummating  the  marriage  itself? 

The  case  cited  for  the  defendant  {Bowles  v.  Cochratiy  93 
N.  C,  398)  is  not  at  variance  with  the  view  taken  of  the 


.thout  signature, 
giving  the  age, 
acter  and  Irust- 
ew  her  age  to  be 
re.  There  was 
a  the  Register's 
tions,  and  it  was 
No  such  favor- 
Jeputy  to  excuse 
icusable  iiidiffer- 
he  well-being  of 
luapicious,  which 

lodgen,  decided  a 
,  page  300,  of  the 
n  in  finding  out 
e,  and  yet  it  was 
julpably  carelesa 
RRiMON,  J.,  says: 
sonable  inquiry, 
does  not  appear 
lught  to  issue,  as 
the  statute,  dis- 
ings  distress  and 
event  such  evils, 

e  jury  to  correct 

ad  make  it  what 
was  clearly  com- 
ial  to  securing  a 
in  this  instance, 
ndant's  brief  are 
Willougkby  V. 
U,  81  N.  C,  33. 


I 


^ 
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Without  passing  upon  the  question  of  th6  right  of  tie 
defendant  to  delegate  his  authority  to  another,  to  beexercbd 
in  a  different  part  of  the  county,  we  declare  there  is  error  in 
refusing  the  plaintiff's  instructions,  and  a  venire  de  nwomust 
be  awarded. 

This  disposes  of  both  appeals.  Error. 


RICHMOND  &  DANVILLE  RAILROAD  COMPANY  v.  THE  DUE- 
HAM  &  NORTHERN  RAILWAY  COMPANY  and  RALEIGH  A 
GASTON  RAILROAD  COMPANY. 


Railroads  — License  — Staiute  of  Frauds — Easement  —E^ioppiL 

1.  A  parol  license  to  enter  upon  the  lands  of  another  is  revokiUe, 

although  the  licensee  has  entered  and  expended  money  under  d» 
license,  unless  the  license  is  connected  with,  and  neceseanlf  ioci* 
dent  to,  the  possession  and  enjoyment  of  property  conveyed  by* 
valid  grant. 

2.  Under  section  1957  of  The  Code,  providing  that  railroads  shall  ante 

in  forming  a  physical  connection,  and,  if  they  cannot  agree,  tlitf 
commissioners  are  to  be  appointed  to  determine  the  place »» 
manner  of  making  such  connection ;  one  road  cannot  eoter  oa 

ft 

the  right-of-way  of  another  for  the  purpose  of  coniwcing 
therewith  without  previous  agreement,  or  condemnation  f^ 
ceedings. 

3.  A  parol  agreement  to  allow  one  railroad  company  to  extend  its  tuck 

on  the  right-of-way  of  another,  for  the  purpose  of  connectinf 
therewith,  is  a  mere  license,  revocable  at  the  will  of  thelic«is«» 
and  will  not  operate  as  an  estoppel  although  the  licensee  b* 
entered  and  made  valuable  improvements. 

This  is  a  civil  action,  heard  upon  motion  for  injunction, 
before  Connor^  J.,  at  Spring  Term,  1889,  of  Vance  Superior 
Court. 
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it  was  joined  to  a  short  spur-track  of  the  R.  &  G.  Railroad 
Company,  which  led  to  the  latter's  depot,  and  the  whde 
extension  from  "  A "  to  the  said  depot  has  been  used  ever 
since  by  the  Oxford  &  Henderson  road,  both  under  the 
lessee  Williams  and  his  lessor  the  R.  &  D.  Railroad  Com- 
pany. This  extension  of  the  track  from  "B''  to  "C,"  and 
the  use  of  the  track  from  "  C  "  to  the  depot,  was  made  and 
permitted  under  a  parol  agreement,  the  terms  of  which  are 
seriously  disputed  by  the  contending  parties. 

The  Raleigh  &  Gaston  Company,  on  this  point,  alleges 
that  subsequent  to  the  extension  of  the  tract  to  "B''  "the 
Raleigh  &  Gaston  Railroad  Company  (in  1884),  finding  that 
it  suffered  much  delay  of  its  trains  in  stopping  to  trans- 
fer freight  to  the  Oxford  &  Henderson  Railroad  Company, 
suggested  to  James  A.  White  (the  Superintendent)  that  he 
could  extend  his  track  a  short  distance  further,  so  five  or  sii 
cars  could  be  left  alongside  it  by  the  Raleigh  4$:  Gaston  Rail- 
road Company. 

The  transfer  of  heavy  goods  could  be  easily  facilitated, 
and  complainants  are  informed  and  believe  that  the  said 
extension  was  made  to  the  point  marked  "C  by  the  Oxford 
&  Henderson  Railroad  Company,  under  this  suggestion 
and  with  the  acquiescence  of  the  Raleigh  ct  Gaston  Rail- 
road Company. 

That  subsequent  to  this  John  C.  Winder  suggested  and 
proposed  to  said  White,  as  plaintiffs  are  informed  and 
believe,  that  if  the  Oxford  &  Henderson  Railroad  Company 
would  agree  to  receive  the  cars  of  the  Raleigh  &  Gaston 
Railroad  Company  on  its  track  without  transfer  of  freight, 
and  would  not  require  the  Raleigh  &  Gaston  Railroad  Com- 
pany to  stop  its  passenger  train  at  the  depot  of  the  Oxford 
&  Henderson  Railroad  Company,  as  said  company  had  « 
right  to  require,  under  the  statute  of  the  State,  that  the 
Raleigh  &  Gaston  Railroad  Company  would  consent  that 
the  Oxford  &  Henderson  Railroad  Company  could  make  a 
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"Dear  Sir: — I  had  hoped  before  this  that  you  woatf 
have  removed  your  track,  now  upon  the  right-of-way  rfj 
the  Raleigh  &  Gaston  Railroad  at  Henderson,  whieHi 
notified  you  some  days  ago  had  been  condemned  by  tl«! 
Durham  &  Northern  Railway  Company  for  its  use.  As 
nothing  has  yet  been  done  towards  the  removal  of  yout 
track,  I  write  now  to  say  that  as  the  right  of  way  is  ate^- 
lutely  necessary  for  our  use,  if  your  track  is  not  removed 
within  the  next  ten  days,  I  will  take  it  up,  and  place  yoor 
ties  and  rails  at  as  convenient  a  place  for  you  as  it  is  pos- 
sible for  me  to  do." 

The  Durham  &  Northern  Railway  Company,  mentioned  in 
the  foregoing  letter,  has  had  the  right-of-way  of  the  Raleigh 
<fe  Gaston  Railroad  Company,  over  which  the  track  of  the 
plaintiffs  is  laid,  condemned  to  its  use  as  a  part  of  its  raain 
line.  No  notice  of  the  proceedings  were  served  on  the 
plaintiffs,  and  they  allege  that  they  were  collusive  and 
void. 

The  plaintiffs  claim  the  right  of  way  in  question— 

"1.  By  a  continued  possession  for  more  than  *two  years 
after  the  road  has  been  *  located,'  which  is  the  provision  of 
the  Western  North  Carolina  charter,  or  two  years  after  the 
road  was  *  finished,'  which  is  the  provision  of  the  North 
Carolina  Railroad  Company's  charter,  because  the  Oxford 
&  Henderson  Railroad  Company  has  the  same  *  privileges, 
or  immunities  possessed  or  enjoyed  by  any  other  railroad 
in  this  State.' 

"2.  The  plaintiff  also  claims  the  right  to  build  thistracii 
to  *join  or  unite  with  the  Raleigh  &  Gaston  track.' 

"3.  The  plaintiff  also  claims  by  estoppel  against  the 
defendants,  who  acquiesced  in  the  possession  and  gave  con- 
sent to  continue  the  track  for  its  convenience  and  advan- 
tage." 
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contention,  connect  themselves  with  the  charters  of  the  Wei* 
ern  N.  C.  and  the  N.  C.  Railroad  Companies. 

These  charters  confer  upon  the  said  companies  the  rigtt 
to  enter  upon  any  lands  "for  the  purpose  of  constructiDg" 
their  roads,  "  and,  for  want  of  agreement  as  to  the  value 
thereof,  or  from  any  other  cause,  the  same  cannot  be  pur- 
chased from  the  owner  or  owners,  the  same  mav  be  taken  ai 
a  valuation  to  be  made  by  five  commissioners,"  &c.  If  tha« 
be  no  agreement  or  purchase,  there  shall  be  a  presumptioa 
of  a  grant  of  an  easement,  "  and,  in  case  the  owner  or  owneis 
shall  not  apply  within  two  years  next  after"  the  road  is 
finished  over  his  or  their  lands,  or,  in  the  case  of  the  West- 
ern N.  C.  Railroad  Company,  within  two  years  after  the  road 
has  been  located,  the  owner  or  owners  "shall  be  .forever 
barred  from  recovering  said  land  or  having  any  easement  or 
compensation  thereof." 

In  order  to  avail  themselves  of  this  limitation,  the  plain- 
tiffs rely  upon  an  amendment  to  the  charter  of  the  Oxford 
&  Henderson  Railroad  Company  (ch.  188,  Acts  1879),  which 
provides  that  it  "shall  have  all  the  powers  and  enjoy  all  the 
privileges  and  immunities  possessed  or  enjoyed  by  any  other 
railroad  in  the  State."  These  amendatory  words,  standing 
alone,  would  undoubtedly  be  suflScient  to  serve  this  purpose, 
but  the  act  further  provides  that  "  this  act  shall  not  apply 
to  Henderson  township."  The  scene  of  this  controversr 
being  in  Henderson  township,  it  must  follow  that  the  statute 
of  limitation  in  question  had  no  application  to  this  case. 

Conceding,  however,  that  the  two  years'  limitation  apply 
to  this  controversy,  and  that  entries  for  the  purjjose  of  con- 
strucimg  a  railroad  may  be  made  before  the  institution  of  the 
proceedings  for  condemnation,  we  will  inquire  whether  the 
above-mentioned  charters  or  the  general  laws  authorize  an 
entry  upon  the  right-of-way  of  another  railroad,  where  there 
has  been  no  such  proceeding,  and  where  the  ^ak  object  of 
such  entry  is  to  make  a  physical  connection  with  such  road. 


SEPTEMBER  TERM, 


settled  in  this  State  that  the  right-of-way  of  one 
be  appropriated,  in  part,  to  the  use  of  aaother. 

oad  Co.  V.  a  a  Railroad  Co.,  83  N.  C,  489.  And 
lat,  wherever  there  is  a  right  to  enter  upon  the 
irivate  person  for  the  constructioo  of  a  road,  before 
ion  proceedings,  a  like  right  may  be  exercised 
part  of  a  right-of-way  which  is  not  in  actual  use, 
vever,  to  the  restraining  power  of  the  Court,  which 
line  whether  such  right-of-way  is  necessary  and 
bus  appropriated. 

nd  is  taken  for  the  purpose  of  constructing  a  rail- 
lat  the  commissioners  in  condemnation  proceed- 
luired  to  do  is  to  fix  the  amount  of  compensation 
iild  be  made  to  the  owner;  but,  where  land  is 
er  §1957  of  The  Code,  the  commissioners  are  not 
c  the  amount  of  compensation,  but  they  must 

in  the  event  of  disagreement,  "the  points  and 
f  the  physical  connection  which  is  sought  to  be 
is  distinction  finds  support  in  C.  C.  Railroad  v, 

C,  434. 

f  the  opinion  that  the  settlement  of  tliis  important 

a  condition  precedent  to  the  right  of  entry.  To 
vise  would  encourage  the  very  troubles  of  which 
rnishes  such  a  signal  example.  It  could  never 
intended  that  the  depot  and  side-tracks  of  a  rail- 
iny  should  be  subjected  to  the  invasion  of  another 
1  could  run  its  trai'k  according  to  its  own  will  or 
d  seriously  interfere  with  the  transaction  of  its 
i  well  as  the  convenience  of  the  public. 
k  that  tlie  above  section  of  The  Code  was  enacted 
■y  purpose  of  avoiding  such  unseemly  conflicts, 
le  best  interests  of  all  concerned  will  be  subserved 
ig  a  strict  adherence  to  its  provisions, 
le  argued  that  such  harmful  results  maybe  pre- 
injunction.    This  is  open  to  the  objection  that 
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much  injury  may  be  done,  and  even  the  peace  of  the  Stall 
may  be  violated  (as  was  apprehended  in  the  present  caa^ 
before  this  remedy  can  be  obtained.  It  may  also  be  oteervei 
that,  if  the  Court  is  to  determine  the  location  upon  injune- 
tion  proceedings,  it  would  be  practically  abrogating  thestata- 
tory  tribunal  of  "  three  disinterested  and  competent  freehold- 
ers," which  has  been  constituted  for  the  very  purpose  of 
settling  such  disputed  questions. 

We  are  not  unmindful  of  the  case  of  the  N.  C  Railmi 
Co.  V.  C.  C.  Railroad  Co.y  83  N.  C,  489.  In  that  case,  pro- 
ceedings for  condemnation  had  been  instituted  before  entry, 
but,  before  the  Clerk  of  the  Court  had  acted,  the  defendant 
entered  and  commenced  to  work.  The  plaintiff  sought  to 
enjoin  the  defendant,  and  the  Judge  found  all  the  facts 
necessary  to  show  that  the  plaintiff  had  no  equity.  The  Clerk 
afterwards  appointed  commissioners,  from  which  action  the 
plaintiff  appealed,  and  both  appeals  seem  to  have  been  heard 
together  in  this  Court.  By  reference  to  the  opinion,  it  will 
appear  that  some  stress  was  laid  upon  the  pendency  of  pro- 
ceedings for  condemnation,  and  it  was  suggested  that  they 
might  be  a  barrier  to  the  prosecution  of  the  suit  for  injunc- 
tion. It  was  also  suggested  that  the  facts  did  not  presenu 
cause  of  irreparable  damage.  The  opinion  then  discusses 
the  merits  of  the  controversy,  so  far  as  they  could  be  prop- 

M 

erly  considered  at  that  "preliminary  stage  of  the  case, 
stating  that  ^^the  main^  if  not  the  onfy  important  queiiioM 
argued"  were,  whether  the  defendant  had  "  a  right  to  proceed 
for  the  condemnation  of  lands  for  its  use,"  or  whether  its 
power  for  that  purpose  had  been  exhausted,  and  whether 
the  right-of-way  **  was  liable,  under  the  law  of  eminent 
domain,  to  be  taken  for  the  use  of  the  defendant  compaoj- 
The  Court  then  proceeded  to  discuss  these  questions, and  the 
point,  whether  the  land  was  subject  to  entry  before  any  pro- 
ceedings whatever  were  commenced  for  the  purpose  of  mak* 
ing  a  physical  connection,  was  not  directly  passed  upon; 
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t  seem  that  the  attention  of  the  Court  was  directed 
rtioD  of  The  Code  now  under  consideration.  We 
erefore,  regard  that  decision  as  authority  upon  the 

question  here  presented. 

present  case,  the  O.  &  H.  Railroad  Company  alleges 
A  completed  its  track  from  Oxford  to  Henderson  to 
marked  "A"  in  the  diagram  (which  was  within  a 
f  the  right-of-way  of  the  R.  &  G.  Railroad  Cora- 
i  "that,  while  preparing  to  extend  its  track  over 

of  land  (the  said  right-of-way)  to  a  point  on  the 
ailroad  track,  m  ordtr  to  make  an  inlersedion  and 
lereivitb,  as  il  was  allowed  to  do  by  the  statute  laws  of 
olina,  it  was  forbidden  to  procicd  any  further  by 
s  of  the  R,  &  G,  Railroad  Company." 
plainly  appears  that  the  use  of  the  land  was  not 
or  the  compUtion  of  the  road  to  the  terminua,  Hen- 
it  to  make  a  connection,  under  §  1957  of  The  Code. 
3  avowed  purpose  of  the  entry,  and,  as  there  was  no 
t  or  condemnation  proceedings,  it  was  unlawful, 
Qssession  under  such  an  entry  would  not  be  pro- 
ler  the  limitations  of  the  charters  mentioned,  even 
iart«r3  were  plainly  applicable  to  this  case. 
ive  we  discussed  this  branch  of  the  plaintiff's  con- 

every  aspect  presented  by  them,  and  our  concln- 
at  the  O.  &  H.  Railroad  Company  and  ils  lessee, 
D.  Railroad  Company,  have  no  tiile  to  the  location 
n  by  reason  of  their  entry  and  alleged  adverse 

DOW  consider  the  third  ground  relied  on  by  the 
which,  they  say  in  their  brief,  is  "the  safest  basis" 
!h  "to  ground  its  equity  for  an  injunction." 
i  plaintiffs  also  claim  by  estoppel  against  the 
3,  who  acquiesced  in  the  possession  and  gave  con- 
ntinue  the  track  for  its  convenience  and  advan- 
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As  we  propose  to  base  our  decision  upon  the  admitted  fae^j 
we  will  exclude  from  our  consideration  the  contention  of  ii»i 
defendants  that  the  track  was  extended  from  the  point  *'B*! 
to  '*C"  under  an  agreement  that  it  was  to  be  removed  at  the 
recjuest  of  the  R.  &  G.  Railroad  Compan}'. 

We  then  have  the  following  case:  The  Oxford  <fc  Henda- 
son  Railroad  Company,  under  a  parol  agreement,  extended 
its  track,  in  1884,  to  the  point  "C."  The  R.  &  G.  Railroad 
Company  has  notified  it  to  remove  the  same,  and  the  plain* 
titts  having  failed  to  comply  with  this  request,  the  said  R4 
G.  Railroad  Company  is  about  to  take  up  the  said  track  and 
place  the  "ties  and  rails  at  as  convenient  a  place"  (for  the 
plaintiffs)  "as  it  is  possible  for  it  to  do."  This  is  the  threat- 
ened injury  complained  of.  There  is  no  pretence  that  there 
was  any  agreement  to  grant  an  easement,  and  the  most  that 
can  be  said  is  that  the  extension  was  made  under  a  parol 
license,  and  that  valuable  improvements  have  been  made. 

The  plaintiffs  rely  chiefly  on  the  case  of  Railroad  v.  Baftfe, 
66  N.  C,  546.  That  case  was  materiallv  different  from  ours. 
The  defendant  Battle  had  executed  to  the  plaintiff  a  writing, 
which,  the  Court  said,  could  be  specifically  enforced  so  as  to 
create  an  easement.  "  It  was  not,"  says  the  opinion,  *'a  mere 
license ;  it  was  given  for  a  valuable  consideration  and  was 
coupled  with  an  interest.  It  is  true  that,  at  law,  no  ease- 
ment passed  to  the  company,  for  an  easement  in  land  can  be 
created  only  under  seal.  But  the  writing  by  which  the 
defendant  charged  himself  was  binding  wiihin  ilie  statute  (^ 
frauds;  it  was  a  contract,  which,  as  has  been  heretofore  said, 
this  Court  would  specifically  enforce."  In  these  few  woras 
we  find  the  ratio  decidendi  of  the  case.  The  case  of  Rerickx. 
Kerns,  14  Sergt.  <fc  Rawle,  267,  cited  in  the  opinion  in  Battles 
case,  is  from  Pennsylvania,  where  the  doctrine  of  part  perform- 
ance obtains,  and  is  not  good  authority  here,  where  that  doc- 
trine has  long  since  been  repudiated.  The  (juotation  from  that 
case  was  unnecessary,  and  the  principles  there  enunciated 
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The  following  words  from  Wood  v.  Leadbiiter,  13  M.  &^\ 
838,  cited  in  Battle's  case,  declare,  we  think,  the  correct  princi- 
ples: **Biit  where  there  is  a  license  by  parol,  coupled  wiihi 
parol  grant,  or  pretended  grant  of  something  which  is  inaipa- 
ble  of  hei7)g  granted  othtnuise  than  by  deed,  there  the  license  is  & 
mere  license;  it  is  not  incident  to  a  valid  grant,  and  ii is 
therefore  revocable.  The  same  rule  prevails  in  equity,  ^th 
this  difference:  that  whereas  the  courts  of  law  require  tbe 
grant  to  which  the  license  is  incident  to  be  valid  at  law,  a 
Court  of  Equity  only  requires  that  it  shall  be  one  that  is 
regarded  as  a  valid  grant  in  that  Court" 

In  our  case  there  is,  as  we  have  said,  no  attempt  to  grant 
an  easement,  and  the  question  is,  whether  a  parol  liceDse 
which  has  been  acted  upon  and  the  enjoyment  of  which 
necessarily  involves  expenditure  in  the  way  of  improve- 
ments, can  be  revoked  at  the  will  of  the  licensor.  This  is 
expressly  decided  in  the  affirmative  in  KiveU  v.  McKeiihan, 
90  N.  C,  106. 

The  plaintiff,  with  the  verbal  consent  of  the  defendant, 
built  a  mill-dam  on  the  defendant's  land.  After  the  mill 
had  been  in  operation  for  several  years,  the  defendant 
revoked  the  license  and  notified  the  plaintiff  to  remove  the 
dam,  which  he  declined  to  do,  and  the  defendant  himself 
tore  it  down.  The  plaintiff  sued  him  for  the  alleged  tres- 
pass and  relied  upon  the  license,  and  the  fact  that,  in  pursu- 
ance thereof,  he  had  built  his  mill-dam  and  expended 
money.  The  ('ourt,  however,  held  that  a  parol  license 
relating  to  land,  whether  voluntary  or  supported  by  a  valu- 
able consideration,  may  be  revoked  by  the  owner  without 
incurring  liability  in  damages. 

In  speaking  of  the  doctrine  of  equitable  estoppel,  which 
is  invoked  in  this  case,  the  Court  says:  *'In  answer  to  a 
suggestion  of  bad  faith  in  the  defendant,  in  inviting  the 
expenditure  and  then  depriving  the  plaintiffs  of  its  fruits. 
we  must  say  all  this  is  done  with  full  knowledge  of  the 
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:)ermission  may  be  recalled,  and  it  is  the  plain- 

d  llie  result  of  misplaced  confidence,  for  which 

■a  no  provision. 

iff  could    have   guarded    against   the  loss   by 

nd  taking  a  conveyance  of  the  easement  from 

t,  or,  if  this  could  not  be  done,  by  pursuing  the 

ed  out  in  the  statute  (The  Code,  §"1749)  for  the 

1  of  lands,"  &c. 

(ss  for  us  to  cite  and  review  the  many  conflict- 

upon  the  subject  in  other  States,  as  this  Court 

ally  put  at  rest,  with  us  at  least,  all  doubt  upon 

Etrine  is  ao  well  stated  in  Kiveti  v.  McKeitkan, 
sQrackeii  v.  McOracken,  88  N.  C,  272,  we  think 
view  of  the  importance  of  this  case,  to  repro- 
f  the  language  of  the  opinions  in  those  cases. 
Ease  the  late  Chief  Justice  says:  "The  cases  in 
been  held  that  a  license  acted  on  and  expendi- 
pon  the  faith  of  its  continuance,  when  founded 
le  consideration,  vests  an  interest  beyond  the 
ocation  at  the  will  of  the  owner  who  gives  it, 
I  the  same  considerations  and  reasoning  which 
loctrine  of  part  performance,  and  these  are,  that 
ill  not  .countenance  an  attempted  fraud  and 
ccessful.  Many  will  be  found  collected  in  the 
learned  and  discriminating  editor  of  the  Amer- 
13  appended  to  Ricktr  v.  Kdly,  Vol.  10,  p.  40; 
II,  Vol.  16,  p.  501,  and  Mumford  v.  Whiiney, 
.  But  the  subject  of  a  parol  contract,  under 
vements,  in  good  faith,  have  been  put  upon  the 
;  relative  resultant  interests  and  rights  to  and 
parlies  to  it,  has  been  so  fully  considered  in  the 
<i  McOracken  v.  McOracken,  88  N.  C,  272,  but 
I  but  to  announce  the  conclusion  there  arrived  at. 
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The  Court  uses  this  language  (Ruffin,  J.):  *'If  we  con- 
sider the  contract  as  a  license  hetween  the  parties,  as  a  license 
given  to  the  plaintiff  to  enter  upon  the  land  and  erect  and 
enjoy  the  ir-;  rovements,  we  cannot  perceive  that  it,  in  the 
least,  serves  to  help  his  case.  If  purely  a  license,  it  excused, 
it  is  true,  liis  entry  upon  the  land,  which,  otherwise,  wonid 
have  been  a  tres{)ass.  But  it  was  still  revocable,  and  its 
continuance  entirely  dependent  upon  the  will  of  the  owner. 
If  intended  to  pass  a  more  permanent  and  continuing  right 
in  the  land,  whereby  the  authority  or  estate  of  the  owner 
could  be  in  the  least  impaired,  it  was  then  not  only  neces- 
sary to  be  evidenced  by  writing,  but  would  only  be  made 
effectual  bv  deed." 

In  view  of  the  reasons  given  and  the  authorities  cited,  we 
are  constrained  to  hold  that  the  O.  (t  H.  Railroad  Company 
has  ac(]uired  no  interest  in  the  right-of-way  in  question. 
This  being  our  conclusion,  it  necessarily  follows  that  the 
said  company  cannot  impeach  the  proceedings  under  which 
the  said  right-of-way  was  condemned  to  the  use  of  the  Dor- 
ham  &  Northern  Railroad  Company. 

In  Marshall  v.  Commissioners^  89  N.  C,  103,  it  is  said  that 
where  the  relief  sought  is  the  object  of  the  action,  and  not 
merely  auxiliary,  the  injunction  should  be  continued  to  the 
hearing;  but  this  rule  only  applies  where  it  is  possible  that 
the  plaintiff  may  be  entitled  to  the  relief  demanded,  and  as 
we  are  of  the  opinion  that,  upon  the  pleadings  and  the 
admitted  facts,  the  plaintiffs  are  not  entitled  to  such  relief,  it 
would  be  useless  to  continue  the  injunction  until  the  final 
hearing. 

The  late  distinguished  Chief  Justice  concurred  in  this 
disposition  of  the  case. 

The  plaintiff's  moved  in  this  Court  for  leave  to  file  addi- 
tional affidavits.  After  mature  consideration,  we  declined  io 
grant  the  motion,  and  we  have,  therefore,  decided  the  case 
upon  the  testimony  which  was  heard  by  his  Honor  below. 
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disposes  of  this  appeal.  We  think  that  his  Honors  oris 
was  judicious  under  the  circumstances,  but  as  we  have 
determined  the  main  question  in  dispute,  it  is  proper  thil 
it  should  now  be  modified  to  meet  the  changeil  aspects  of 
the  case.  We  are  of  the  opinion  that  the  order  of  his 
Honor,  dated  13th  of  April,  1889,  should  be  continued,  wiih 
the  modification  that  the  defendants  may  institute  proceed- 
ings under  section  1597  of  The  Code,  or  proceed  as  sug- 
gested in  the  opinion  of  the  Court  in  the  other  appeal. 

There  is  error.  Let  this  opinion  be  certified  to  tbeSape- 
rior  Court,  to  the  end  that  judgment  be  entered  in  accord- 
ance therewith. 

Error. 


UPSHUR  GUANO  COMPANY  v.  THEO.  F.  MALLOY. 
Contract —  Veridor  and  Vendee — Sale. 

1.  Goods  were  sold  and  delivered  to  defendant  under  a  contract  that 

the  vendee  should  deliver  to  the  vendor  the  "farmers'  notes,' 
given  for  the  purchase  of  such  as  were  sold,  payable  Mii?  l^th: 
and  if  these  notes  were  unpaid  at  maturity,  the  vendee  sboai^ 
give  his  individual  notes  for  the  payment,  and  the  ''farmen' 
notes"  were  to  be  held  in  trust  as  collateral  security:  HM  that 
in  an  action  of  "claim  and  delivery"  for  certain  of  the  goods 
unsold,  that  when  the  goods  were  shipped  to  vendee  the  title 
passed  to  him. 

2.  That  this  agreement  did  not  constitute  a  conditional  sale,  bat  was  so 

absolute  sale  of  the  goods. 

This  was  a  civil  action,  tried  at  the  September  Term, 
1889,  of  the  Superior  Court  of  Richmond  County,  before 
Shippy  J. 
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PRKKXHT    ACJREEMENT. 


The  schooner's  freight  from  Norfolk  lo  Wilmington  is  to 
advanced  by  Upshur  Guano  Com[)any,  and  included,  witk 
nine  per  cent,  interest  from  date  of  payment,  in  notes  ava^ 
aging  due  November  15th,  1885.  One-half  (J)  of  the  rail- 
road freight  from  Wilmington  to  the  interior  points  is  als^ 
to  be  advanced  by  the  Upshur  Guano  Compan\%  payable, 
with  nine  per  cent  interest  from  date  of  payment.  May  lai, 
1885. 

It  is  hereby  subsequently  agreed  that  the  notes  given  in  ' 
payment  of  guano  and  schooner's  freight  to  Wilmington, , 
N.  C,  are  to  be  divided  into  four  (4)  equal  payments,  matur- 
ing as  follows : 

One-fourth  due  November  1st,  1885. 

One-fourth  due  November  15th,  1885. 

One-fourth  due  December  1st,  1885. 

One-fourth  due  December  15th,  1885. 

UPSHUR  GUANO  CO. 

Per  Frank  E.  Wilcox,  Sec 
THEO.  F.  MALLOY. 

Laurmbxirg,  N,  C,  January  13,  1885. 

The  defendant,  in  his  answer,  denied  the  several  allega- 
tions of  the  complaint — 

1.  That  plaintiff  was  a  corporation. 

2.  That  plaintiff  was  the  owner,  and  entitled  to  the  por- 
tion of  the  guano  seized  by  the  Sheriff  under  claim  and 
delivery  proceedings,  by  virtue  of  the  foregoing  contract 

3.  That  the  defendant  unlawfully  withheld  said  guano 
when  the  other  was  bought. 

The  defendant  admitted  that  the  foregoing  contract  put 
in  evidence  was  that  executed  by  him  and  plaintiff  at  its 
date. 
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introduced  Berry  Bryant  as  f 
he  was  Sheriff  of  Richmond  ' 
1  was  brought,  and  that  he  ser 
ipers;  that  he  delivered  a  co] 
iff  to  the  defendant  Malloy,  ' 
t,  and,  as  witness  thought,  read 
ihis;  that  Melntyre,  fi  clerk  of  ■ 
iine,  and  heard  what  was  sai(j 
livery  of  the  guano  described  i 
Intyre,  in  the  presence  and  h( 
mt,  told  witness  it  was  in  the  w 
t  Malloy  said  notliing  after  1 
,  the  time  witness  made  the  i 
the  warehouse  and  found  the  gi 
t ;  the  warehouse  was  used  b 
toring  his  goods. 
,  a  copy  of  which  is  annexed  t 
the  claim  and  delivery  proce 
ird  in  the  case,  was  introduce! 
he  plaintiff.  There  was  no  e 
ct,  of  the  existence  of  the  plai 

'idence  offered  by  the  plainti 
plaintiff  could  not  recover 
iference  to  this  intimation  o 
nonsuit,  and  appealed  to  the  S 
made  afhdavit  in  claim  and 
ag  ownership  in  certain  guan 

as  brought  December  12th,  18i 

U  &  Walker  filed  a  brief  for  pli 
WdU  and  J.  D.  Shaw  {Mr.  W.  I 
dant. 
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AvKRY,  J. — after  stating  the  facts :  According  to  the  agree- 
ment (a  correct  copy  of  which  appears  in  the  statement  ol 
the  facts),  the  time  of  payment  for  the  guano  shipped  was 
the  first  of  May ;  but,  if  the  defendant  desired  indulgenoeip 
we  find,  by  construing  both  of  the  memoranda  signed  by 
the  parties,  that  the  time  of  payment  was,  by  the  terms  of 
the  contract,  to  be  extended,  and  the  defendant,  **  when  caUd 
upon,"  was  to  give  the  plaintiff  his  four  notes,  for  equal 
installments,  payable  respectively  November  1st,  November 
15th,  December  Ist  and  December  15th,  1886,  with  interest 
added  to  each,  at  the  rate  of  nine  per  centum  from  May  1st, 
1885,  till  the  date  of  maturity. 

There  is  neither  an  allegation  nor  evidence  that  these 
notes  were  or  were  not  executed.  The  plaintiff  alleges  that 
the  guano  has  not  been  paid  for,  but  offers  no  testimony  in 
support  of  that  controverted  allegation.  It  does  not  appear 
whether  the  plaintiff  ever  called  upon  the  defendant  to  exe- 
cute  the  notes. 

When  the  one  hundred  and  twenty  bags  of  guano  were 
delivered  at  the  railroad  depot  at  Norfolk,  the  property  in 
them  passed  to  the  defendant.  Nothing  that  was  necessarr 
to  perfect  the  defendant's  title  remained  to  be  done. 

The  plaintiff  had  no  right  to  seize  or  sell  the  guano,  unless 
the  contract  could  be  construed  to  be  a  conditional  sale  or 
mortgage.  The  agreement  in  the  case  of  ChemiccU  Co.  v. 
Johnson,  98  N.  C.,- 123,  provided  that  the  notes  taken  by  the 
defendant  Johnson,  for  sales  of  goods,  were  to  be  forwarded 
and  held  as  collateral  security  for  the  payment  qf  notes  exe- 
cuted by  him  to  the  plaintiff  company,  and  th.it  "all  of  the 
goods,  as  well  as  the  proceeds  therefrom,  were  to  be  held  in 
trust  by  him  for  the  payment  of  his  notes  due  the  company, 
whether  the  same  had  matured  or  not."  In  our  case,  the 
notes  and  proceeds  of  sale  were  to  be  held  in  trust,  but  not 
the  guano  itself.  Yet  the  Court,  even  in  that  case,  held  that 
the  delivery,  as  in  this,  passed  the  property  in  the  fertilizer 
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Erdnmn,  98  N.  C,  292,  and  sHine 

lield  that  tlie  title  tq  the  iimperty 
3  the  ("urchiiser,  iior  vest  in  his 
very  lerms  of  tlie  ronlract,  the  exe- 
'■f  its  essence,  and  tlie  sale  was  not 

were  executed  and  delivered.     It 
i?e  whether  Ihe  noles  were  called 
ey  were  executed  and  forwarded, 
■or  in  the  inlirnalion  of  his  Honor, 

execution  of  ihe  contract  ofi'ered, 
;  witness   Brjant,  did  not  make  a 
laiutiS'. 
3  judgment  must  be  affirmed. 

Affirmed. 


FE  V.  J.  C.  PARISH. 

vnt — Joinder  of  Counts — When  Prose- 
lequired  to  Elect. 

■  tending  to  ebow  that  B  piJBOner  chai^^ed 
nal  iDtercourse,  forcibly  and  against  her 
a  girl  about  twelve  years  old,  at  various 
ars  prior  to  the  finding  of  tlie  indictment: 
ror  to  refuse  to  compel  the  prosecution  to 
■ent  traneactione  till  the  close  of  the  evi- 
tate. 

iDlB,  each  covering  separate  transactions, 
way,  or  only  one  count,  but  testimony  as 
loDB  falling  under  the  charge,  the  Judge 
jfuse  or  allow  a  motion  to  force  the  prose- 
letermine  the  time  when  the  election  ia  to 
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S,  In  the  exercise  of  this  discretionary  power,  the  Courts  have  genen^j 
held  that  the  prosecutor  (especially  on  the  trial  of  feloDi€6 
offences  punishable  with  infamous  punishment)  should  be 
pelle<t  to  elect  at  the  close  of  the  testimony  for  the  State, 
in  cases  where  the  evidence  of  each  one  of  the  transactions  is 
mixed  with  and  dependent  on  the  testimony  as  to  the  otherE, 
their  attendant  circumstances,  that  the  Court  does  not  deem  il 
practicable  to  confine  the  prosecutor  to  one  transaction  witbont 
destroying  what  seems  to  be  a  prima  facie  case  of  guilt  agaiiA 
the  defendant. 

4.  It  has  never  been  deemed  so  important  to  enforce  an  election  on  the 

part  of  the  prosecuting  officer  on  the  trial  of  misdemeanors,  pBiH 
ishable  at  the  discretion  of  the  Court. 

5.  Where  there  are  several  counts  in  an  indictment,  drawn  mer^y  to 

meet  the  different  phases  of  the  facts  that  will  probably  be  proven, 
the  Judge  will  neither  quash  nor  require  an  election. 

6.  After  the  prosecutrix  had  been  impeached  by  cross-examinaticHL,  it 

was  competent  to  prove  by  her  brother  that  the  prisoner  took  ha 
out  of  bed  when  she  was  sleeping  with  wntness,  at  a  time  when 
she  had  testified  that  her  father  ravished  her,  and  t^at  he  beard 
what  she  told  their  mother  on  that  occasion  to  corroborate  her. 
and,  also,  that  his  mother  ordered  that  the  prosecutrix  be  removed 
to  another  bed,  as  a  part  of  the  res  gesUe. 

7.  Evidence  that  the  prisoner  and  his  wife  lived  amicably  together  after 

such  intercourse  with  the  daughter  did  not  tend  to  contradict  the 
prosecutrix,  and  was  incompetent. 

S.  After  the  prosecuting  officer  had  elected  to  rely  upon  a  partiGalar 
transaction,  when  prosecutrix  testified  that  prisoner  penetrated 
her  person,  it  was  not  error  to  instruct  the  jury  that  they  oonld 
not  find  the  prisoner  guilty  of  an  assault  with  intent  to  oommil 
rape  (under  ch.  68,  Laws  of  1885),  chough  the  testimony  as  to 
another  transaction  tended  to  prove  only  that  offence. 

This  was  an  Indictment  for  Rape,  tried  at  January  Term, 
1889,  of  the  Superior  Court  of  Wake  County,  before  Grttv€$,l 

The  indictment  was  draw*n  for  the  common  law  offence. 

C.  E.  Goodwin,  of  the  regular  vetnrey  was  challenged  by 
the  State,  for  that  he  had  a  suit  pending  and  at  issue  in  this 
Court,  and  it  being  found  as  a  fact  that  he  was  a  part}*  to  an 
action  pending  and  at  issue,  the  cause  was  allowed  and  the 
prisoner  excepted. 


d 
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Julia  Jones  was  scouring  the  piazza ;  he  did  not  say  any- 
thing to  her." 

The  prisoner  objected  to  any  evidence  tending  to  show 
any  offence  committed  at  any  time  other  than  that  laid  in 
the  bill  of  indictment. 

The  objection  was  overruled,  and  the  prisoner  excepted. 

The  witness  then  stated  that  at  another  time  the  prisoner 
took  her  from  her  bed  to  his  bed  and  had  connection  with 
her;  that,  at  that  time,  the  prisoner  slept  in  a  little  room 
where  there  were  two  beds,  and  that  the  mother  of  witne® 
and  one  Florence  Stanly  occupied  another  room  in  which 
was  but  one  bed  ;  that  when  her  father  took  her  from  her 
bed  her  brother  waked  her  mother  and  told  her;  that  there- 
upon her  mother  told  Florence  Stanly  to  take  the  witness 
in  bed  with  her,  which  was  done. 

Upon  cross-examination,  the  witness,  in  answer  to  ques- 
tion how  frequently  this  occurred,  said,  "Every  week.'' 

The  witness  also  stated  that  she  never  at  any  time  con- 
sented to  these  acts  of  carnal  intercourse  with  her  father,  the 
defendant. 

Joe  Parish,  brother  of  the  witness  Esther,  was  introduced 
by  the  State  to  corroborate  the  statement  made  by  Esther 
that  her  father  had  taken  her  from  the  bed  where  she  was 
sleeping,  and  proposed  to  show  the  details  of  the  stat-ement 
made  by  the  witness  Esther  to  her  mother  in  the  hearing  of 
this  witness.     The  prisoner  objected,  upon  the  ground  that 
it  was  incompetent  for  the  State  to  prove  details  of  conver- 
sations   overheard    by    witness   between    Esther    and    h« 
mother  regarding  her  father's  treatment  of  her  not  testified 
to  by  Esther;  and  also  on  the  ground  that  a  wife's  evidence 
is   not  competent  against  her  husband,  except  in   case  of 
assault  upon  the  wnfe  by  the  husband,  and  the  St^ite  could 
not  do  by  indirection   that  which  the  law  expressly  pro- 
hibited it  from  doing  directly;  and  also,  because  the  State 
cannot  show,  for  the  same  purpose,  details  of  other  offences 
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said  he  hurt  her  so  bad  she  could  hardlv  walk.    She 
her  mother,  who  went  down  to  the  field." 

The  prisoner  objected,  upon  the  ground  taken  in  a 
vious  objection,  that  the  State  could  not  remove  the  v« 
which  the  law  throws  over  the  domestic  relations  of  maj 
and  wife,  and  show  indirectly,  out  of  the  mouth  of  another,! 
that  which  it  was  prohibited  from  showing  directly  bv  puv] 
ting  the  wife  on  the  stand  as  a  witness  in  the  cause. 

The  objection  was  overruled,  and  the  prisoner  excepted. 

Pending  the  examination  of  medical  experts,  who  were 
necessarily  absent  from  the  Court,  the  State  rested  its  case, 
and  by  consent  the  experts  were  examined  later,  and  the 
State  elected  to  rely  on  the  one  act,  when  the  witness  Esth« 
said  the  prisoner  threw  her  over  the  fence  in  the  summer 
time  when  he  was  plowing.  The  prisoner  requested  the 
Court  to  rule  out  all  evidence  except  that  bearing  on  the 
particular  act  relied  on  by  the  State.  The  request  was  refused, 
and  the  prisoner  excepted. 

The  prisoner  introduced  testimony  tending  to  contradict 
the  evidence  offered  bv  the  State 

Dr.  Sexton,  who  was  admitted  to  be  a  medical  expert,  tes- 
tified for  the  State :  "  I  examined  the  parts  of  Esther  Parish 
about  the  time  of  the  trial  before  the  Justice  of  the  Peace. 
I  found  the  hymen  ruptured  ;  parts  very  sore ;  some  bruises 
about  the  labia  minora;  the  hymen  was  ruptured  almo^ 
entirely.  It  seemed  to  have  been  recent,  from  the  appear- 
ance of  inflammation.  Rupture  of  hymen  is  recognized  as 
evidence  of  deflowering.  The  appearance  of  the  parts  was 
such  as  would  most  usually  follow  partial  penetration,  I 
examined  her  to-day ;  the  parts  are  at  present  inflamed ;  the 
points  are  gone;  the  inflammation  was  acute;  it  is  now 
sub-acute." 

Cross-examined, — "  There  are  other  causes  that  will  rupture 
the  hymen  ;  local  disease  may;  I  do  not  know  that  violenl 
exercise  in   a   child  would  rupture;   I  can't  say  that  the 
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a  bruise.  1  couUI  not  say  that  it  was 
)rrliu;a;  the  rupture  iif  hymen  does  not 
Tcourse;  the  iiymen  in  this  case  was 
y  little  holes;  it  was  as  if  somelliing 
lugh ;  [  can't  say  Ihat  it  was  a  man's 
le  member  of  a  male  could  have  been 
he  hymen  ;  the  parts  did  not  have  the 
i.t  penetration  ;  I  do  not  tiiink  it  could 
stration  had  been  made  to  reach  the 
flammalion  of  parts  and   discharge  is 

in  girls  of  this  age;  there  is  now  sub- 
which  does  not  come  from  leucorrhcea, 
in  it;  I  cannot  tell  the  cause  of  the 
-rhcea  is  not  produced  by  inflammation ; 

the  vagina;  it  has  lio  pus  in  it." 
irisoner,  admitted  to  be  an  expert,  testi- 
[led  parts  of  witness.    The  appearance 
1  pus — the  present  discharge — does  not 

it  comes  from  violence,  as  distinguished  - 
all  natural  causes.  The  long-continued 
an  of  a  man  for  two  years — I  do  not 
Id  tolerate  a  male  organ — that  is,  corn- 
et up  for  two  years,  with  appearance  of 
of  leucorrhtjja.  There  have  been  many 
lat  sets  up  irritation  that  does  not 
tion.  I  do  not  think  she  looks  us  if  a 
I  twice  or  three  times  a  week  for  two 

I  mean  penetration  to  the  vagina.  There 
;  as  a  mere  vulvular  connection.  The 
irts  might  be  as  they  now  appear.  At 
say,  from  ihe  appearance,  that  there  has 
)enetration  for  twenty  times.  The  dis- 
iw  what  I  call  pus;  it  does  not  show  a 
ihronic." 
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Ill  his  charge  to  the  jury,  the  presiding  Judge  said:  "Tl»] 
Stiite,  having  been  directed  by  the  Court,  selected  the  one. 
act  on  which  the  Solicitor  relies,  so  as  to  give  the  prisoner 
the  chance  \<^  '\  fend  as  to  that,  and  ilic  Solicitor  selects  the 
time  he  has  relied  on.  The  evidence  is  to  be  considered 
with  this  specific  charge.  The  jury  will  then  strike  oat 
from  their  minds  the  allegation  of  the  other  acts  of  the 
prisoner.  It  is  not  allowed  to  show  that  prisoner  has  been 
guilty  of  other  acts  of  like  kind  to  show  that  prisoner  is 
guilty  of  this.  Such  evidence  coming:  in  has  been  used  by 
both  the  prosecution  and  counsel  for  prisoner  upon  the 
credibility  of  witnesses." 

There  was  a  verdict  of  "guilty,"  and  thereupon  the  defend- 
ant moved  the  Court  for  a  new  trial,  which  motion  was 
refused.  Defendant  excepted,  and  moved  the  Court  for  a 
veiiiic  de  novo  upon  the  ground  that  his  Honor  erred  in 
charging  th«.'  jury  that  there  was  no  evidence  that  would 
warrant  them  in  finding  the  defendant  guilty  of  an  assault 
with  intent  to  commit  rape,  under  the  bill  of  indictment  in 
this  cause;  and  that  the  counsel  for  the  JState  relied  upon 
the  evidence  introduced  by  the  State  to  show  either  the 
commission  of  ihe  rape  and  felony  charged  in  the  bill, or 
an  assault  with  intent  to  commit  rape,  up  to  the  time  the 
State  elected  to  stand  or  fall  upon  the  particular  act  of  rape, 
as  testified  to  by  the  witness. 

There  was  a  motion  in  arrest  of  judgment.  Motion 
denied,  and  exception  by  the  prisoner.  Sentence  of  death 
pronounced,  from  which  the  prisoner  appealed. 

Attorney  General,  (of  the  State. 

Mr.  T.  P.  Devereuxy  for  the  defendant. 

Avery,  J. — after  stating  the  facts:  The  first  exception  was 
not  insisted  on  by  counsel,  but  was  not  abandoned.  It  being 
found  as  a  fact  that  the  juror  Goodwin  was  a  party  to  an 
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3  in  tlie  Court  in  which  the  pris- 
nly  necessary  to  refer  to  the  plain 
Code,  5  17-28),  without  citation  of 

allowing  tlie  prosecutrix,  Esther, 
^asions,  extending  over  a  period 
lich  he,  as  she  alleged,  had  had 
•  against  her  will,  and  this  is  the 
ised  the  second  and  third  exeep- 

.  presented  by  counsel,  thu  Judge 
lUuw  the  State  to  introduce  evi- 
:omraission  of  the  offence  charged 
aid  compel  the  Solicitor,  at  the 
:e,  to  elect  and  state  which  par- 
oon. 

juiringthe  prosecution  to  elect, 
the.  different  counts  of  a  bill  of 
stinct  trAnsactioDS,  each  consti- 
in  a  particular  count,  prevails 
3  different  States  of  this  country, 
<  established,  generally,  the  rule 
nd  discreiion  of  the  ?im  jmus 
r  he  will  compel  iin  elccliun  at 
e  of  the  trial.  1  Bisliop's  Crim. 
0  9;  1  Roscoe  on  Or.  Ev.,raarg, 
Law,  §  423 ;  Slate  v.  Woodard,  2 1 
,  159;  StoU  V.  Ha,«y,  2  Dev.  & 

that  the  appellate  C-ourts,  except 
atters  of  judicial  discretion  are 
lot  interfere  with  the  discretion 
allowing  or  overruling  motions 
i  election.  Biali.  Grim,  Pro.  Sec, 
r,  42;-!.     In  the  exercise  of  their 
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legal  discretion  judges  have  been  sustained  in  fixing  the^ 
time  of  election  at  the  close  of  the  evidence  on  both  sides;- 
the  reason  for  putting  a  prosecutor  to  his  election  being  that 
the  prisoner  may  not  have  his  attention  divided  between 
two  or  more  charges.  The  better  rule  for  the  exercise  of  this 
discretion  is,  that  the  election  ought  to  be  made,  not 
merely  before  the  case  goes  to  the  jury,  as  it  is  sometimes 
laid  down,  but  before  the  prisoner  is  called  on  for  his  defence 
at  the  latest,  Roscoe  Cr.  Ev.,  marg.,  p.  208 ;  Bishop's  Cr. 
Pro.,  §215;  State  v.  Smith,  22  Vermont,  74.  It  is  true  that 
a  different  rule  was  adopted  in  Michigan,  and  in  the  inter- 
pretation of  one  particular  statute  in  Alabama.  But  the 
Courts  of  those  States  stood  almost  alone  in  so  limiting  the 
sound  discretion  of  the  trial  Judge,  and  especially  in  driv- 
ing the  prosecution  to  an  election  before  any  evidence  is 
heard,  or  at  an  early  stage  in  its  development.  State  v. 
Czanikow,  20  Ark.,  160;  Kane  v.  People,  8  Wend.,  203;  State 
V.  Slye,  26  Me.,  212;  State  v.  Haney,  2  Dev.  &  Bat,  390; 
State  V.  Reel,  80  N.  C,  442. 

There  has  been  less  controversy  about  the  exercise  of  the 
legal  discretion  where  testimony  as  to  various  transactions, 
each  one  constituting,  if  the  evidence  is  believed,  a  misde- 
meanor, has  been  heard.  In  such  cases  nearlv  all  the 
Courts  conceded  the  right  of  the  presiding  Judge  in  his  dis- 
cretion to  refuse  to  drive  the  prosecution  to  the  election  at  all, 
but  some  go  so  far  as  to  doubt  the  power  of  the  Court  to 
compel  an  election.  1  Bish.  Crim.  Pro.,  §209:  Kane  v. 
People,  supra. 

This  Court  has  repeatedly  held  that  the  presiding  Judge 
might,  in  his  discretion,  hear  the  evidence  on  a  number  of 
counts  in  a  single  indictment  charging  felony,  or  **on  a 
number  of  distinct  bills,  treating  each  as  a  count  of  the 
same  bill,"  and  refuse  to  require  the  Solicitor  to  elect  till 
the  close  of  the  evidence  for  the  State.     State  v.  Ha$tiv^ 
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counts  containing  distinct  charges  and  growing  out  of  sef** 
rate  transactions,  all  punishable  in  the  same  way. 

It  is  conceded  to  liave  been  the  general,  but  not  the  manda- 
tory practice  of  the  Courts  to  compel  an  election  attheclo* 
of  the  evidence,  as  his  Honor  did  in  this  case.  But  the 
proposition  that  the  Judge,  in  instructing  the  jury,  should 
tell  them  to  attempt  to  discard  from  their  minds  all  of  the 
testimony  touching  any  transaction  except  that  which  was 
located  nt  the  fence  and  was  relied  on  by  the  prosecutor  for 
conviction  after  the  election  was  enforced,  is  a  novel  one,  the 
adoption  of  which  in  practice  would  lead  to  perplexity  and 
confusion,  and  if  the  jury  could  carry  out  the  instruction, 
would  of  necessitv  withdraw  from  their  consideration  evi- 
dence  very  important  in  reaching  a  verdict.  To  illustrate 
this  view  of  the  subject  we  need  not  go  beyond  this  case. 
It  is  material  to  show  that  Esther  did  not  consent  when  the 
prisoner  had  intercourse  with  her  at  the  fence  (if  the  jniy 
find  that  he  did),  and  any  outcry  she  may  have  made,  and 
any  declarations  by  her  as  to  that  transaction,  would  rf 
course  be  material.  If  the  jury  would  otherwise  have  been 
in  doubt  as  to  whether  she  was  willing  on  that  particular 
occasion,  because  she  did  not  make  an  alarm  or  offer  stub- 
born resistance,  would  it  not  be  material  to  know  that  the 
prisoner,  being  her  father,  had  repeatedly  forced  her  to  sub- 
mit prior  to  that  time,  and  that  on  one  of  these  occasions 
she  was  heard  to  cry  at  night?  Would  not  any  juror,  from 
his  observation  and  knowledge  of  human  nature,  be  pre- 
pared to  believe  that  she  did  not  consent,  upon  less  proof  of 
outward  manifestation  of  opposition  before,  or  of  grief  after 
he  accomplished  his  purpose,  if  he  believed  the  further  feet 
that  she  had  been  forced  repeatedly,  and  even  in  the  pres- 
ence of  her  mother,  to  submit  to  the  same  terrible  ordeal, 
and  no  person  had  been  able  to  prevent  it  ?  Might  she  not 
have  offered  less  resistance  or  remonstrance,  because  she 
despaired  of  help  and  submitted  unwillingly  to  the  autho^ 


5R  TERM,  1889. 


no  ioHuence  seemed  to  impose 
f,  1  Jones,  18. 

irninal  Procedure, says:  "  Where 
id  that  they  cannot  be  separated, 
lay  be  given."  Evidently  ihe 
loine  such  case  as  this,  and  the 
iggesls  the  question  whether  his 
t  subserved  the  ends  of  justice  by 
ition  at  all  in  this  case.  The 
rial  of  such  cases  is  clothed  with 

trial,  if  upon  a  review  of  all  of 
to  believe  that  the  prisoner  has 
e  because  he  was  left  in  doubt 
lat  he  was  to  answer.  In  fact, 
icLice,  a  defendant  is  not  often 
mt  of  evideuce  as  to  two  or  more 
nd  if  he  is,  the  salutary  corrective 
iscretion  of  the  Court  to  set  aside 
id  only  offered  evidence  as  to  the 
s  person  when  the  prisoner  put 
I  have  been  unquestionably  corn- 
ier cross-examination,  or  by  other 
at  he  had  carnal  intercourse  with 
iug  upon  the  question  of  force. 
5.     It  would  be  unreasouable  to 

to  show  repeated  acts,  and  that 

her  will,  in  order  to  explain  her 
iccasiou  to  which  the  attention 
d  to  throw  light  upon  the  ques- 

illingly  to  his  embraces  at  that 
Rations  have  extended,  it  does  not 
I  contended  that,  after  election  in 
isactions  falling  under  the  same 
'  should  attempt  the  difficult,  if 
ring  other  evidence  so  intimately 
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interwoven  with  the  transaction  relie  1  on  that  aa  attempi 
to  separate  testimony  of  the  other  similar  acts,  vrith  their 
attendant  circumstances,  must  destroy  the  whole  web  in 
which  the  prisoner  may  have  been  involved  by  the  testi- 
mony for  the  State.  It  has  been  settled,  however,  that  the 
fact  that  a  person  has  committed  one  crime  shall  not  be 
admitted  before,  or  considered  by,  a  jury  as  tendiug  to  raise 
a  presumption  that  he  l)as  committed  another  offence.  In 
compliance  with  this  principle  the  jury  were  told,  in  offeci, 
not  to  consider  evidence  of  the  commission  of  a  like  crime 
at  any  other  timb  as  tending  to  prove  the  commission  of  the 
rape  as  charged  when  the  prisoner  lifted  Esther  over  the 
fence.  The  rule  is  that  testimonv  as  to  other  similar  offences 
may  be  admissible  as  evidence  to  establish  a  particular 
charge,  where  the  intent  is  of  the  essence  of  the  offence, and 
such  testimony  tends  to  show  the  intent  or  guilty  knowl- 
edge.    State  V.  Murphy,  84  N.  C,  742. 

We  conclude,  therefore,  as  to  the  second,  third  and  eighth 
exceptions,  there  was  no  error,  because — 

1.  Where  there  are  several  counts,  each  covering  separate 
transactions  punishable  in  the  same  way,  or  only  one  count 
but  testimony  as  to  two  or  more  transactions  falling  under 
the  charge,  the  Judge  may,  in  his  discretion,  refuse  or  allow 
a  motion  to  force  the  prosecutor  to  elect,  and  may  determine 
the  time  when  the  election  is  to  be  made,  if  at  all. 

2.  In  the  exercise  of  this  discretionary  power,  the  Courts 
have  generally  held  that  the  prosecutor  (especially  on  the 
trial  of  felonies  or  offences  punishable  with  infamous  pun- 
ishment) should  be  compelled  to  elect  at  the  close  of  the 
testimony  for  the  State,  except  in  cases  where  the  evidence 
of  each  one  of  the  transactions  is  so  intertwined  with  and 
dependent  upon  the  testimony  of  the  others,  with  attendant 
circumstances,  that  the  Court  does  not  deem  it  practicable 
to  confine  the  prosecutor  to  one  transaction  without  destroy- 
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If  the  prisoner  had  not  forced  the  prosecuting  oflBcer  to 
elect,  there  would  have  been  testimony  tending  to  show  an 
assault  upon  Esther  by  the  prisoner,  and  an  unsuccessful 
attempt  to  commit  a  rape;  but  there  was  no  evidence  of  an 
attempt  to  commit  a  rape  when  Esther  was  put  over  the 
fence.  On  thnt  occasion, -if  the  jury  believed  her,  the  pur- 
pose of  the  .prisoner  was  accomplished.  It  was  not  error, 
therefore,  to  refuse  to  instruct  the  jury,  on  the  evidence,  that 
they  might  find  the  prisoner  guilty  of  an  assault  with  an 
intent  to  commit  rape. 

It  was  within  the  peculiar  province  of  the  jury,  upon  this 
story  of  unnatural  and  almost  incredible  brutality,  to  deter- 
mine whether  the  prisoner  was  guilty.  We  can  only  review 
the  errors  of  the  Court  below,  and  we  fail  to  find  any  erro- 
neous ruling.  Evidences  of  such  unusual  occurrences  be- 
tween father  and  child,  extending  over  so  long  a  period  of 
time,  should  have  been  dispassionately  considered,  as  we 
must  suppose  it  was,  before  the  jury  returned  their  verdict 

There  is  no  error. 

Affirmed. 


THE  STATE  v.  L,  G.  SYKES. 

Criminal  Practice — Justices    Warrant  —  Amendment — Liqv^ 

Selling. 

1.  Where  a  warrant  before  a  Justice  of  the  Peace  is  informal,  it  may  be 

aided  by  the  affidavit  if  it  refers  to  it,  the  warrant  and  affidavit 
being  constituent  parts  of  the  same  procedure;  and,  if  the  Court 
can  pee  from  them  that  the  offence  is  sufficiently  charged,  it  will 
be  sustained. 

2.  The  Court  has  power  to  allow  either  a  warrant  or  the  affidavit  to  be 

amended. 
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7  thai  a  warrant  should  conclude.  ''agaJiiBt  iherorm 
the  statute. '' 

i  the  sale  of  liquor  is  made  criminal  within  four  niilex  of  a  cet- 
a  locality,  nnd  ihe  dervniianl.  who  had  a  dietillerj  more  than 
ir  miles  from  that  loraiitv.  agret'd  with  a  part;  within  the  four 
lea  to  Bpll  bim  litjuor.  wliicli  was  also  delivered  within  the  four 
lee:  Held,  that  it  wasti  sale  within  the  four  milQi,  and  conse- 
^ntl;  a  miademEanor. 

TMENT,  tried  before  Bijnum,  J,  at  Spring  Term,  1889, 

soE  Superior  ('nurt. 

is  action,  begnn  in  theCotirlof  a  Justice  of  Ihe  Peace, 

indant  is  charged  witli  selling  spirituuas  liquors  in 

n  of  the  statute  [The  Code,  §§2640,  2640). 

bllowing  is  a  copy  of  the  affidavit  made  before  the 

of  the  Peace,  and  the  warrant  issued  thereupon  by 


OF  North  Carolina,  }       Chapel  Hill  Township. 
Orange  County,  )'  BfforeW.H.  Cunningham,  J.  P. 

.  McDade,  for  the  Town  Com mi&si oners,  being  duly 
^mplains  and  says  that,_at  and  in  said  county,  and 
lel  Hill  townfchip.on  or  about  the  first  day  of  Decem- 
S,  L.  G.  Sykes  did  sell  to  Jack  Barbee  spirituous 
and,  directly  or  indirectly,  received  compensation 
at  Chapel  Hill,  or  within  less  than  four  miles  thereof, 
!  to  law  and  against  the  peace  and  dignity  of  the 

(Signed)  "A.  J.  McDade. 

rn  and  subscribed  before  me,  the  12th  day  of  March, 

"W.    H.    ClNNINGHAM,    J.    P." 

OF  North  Carolina, 

To  any  lauful  officer  of  Orange  County — Greeting: 
are  hereby  commanded  forthwith   to  arrest  L.  G. 
nd  him  safely  keep,  so  that  you  have  him  before  me 
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at  my  office  in  Cbapel  Hill,  or  some  other  magistrate  of  su 

county,  immediately,  to  answer  the  above  complaint  aDdhj 

dealt  with  as  the  law  directs. 

"Given  under  my  hand  and  seal,  the  12th  day  of  Mareb, 

1889 

(Signed)  "W.  H.  Cunningham,  J.  P.' 

By  virtue  of  such  warrant,  the  defendant  was  arrested 
and,  at  the  trial,  the  Justice  of  the  Peace  gave  judgment 
against  him,  from  which  he  appealed  to  the  Superior  Court 
In  the  latter  Court,  his  counsel  moved  to  quash  the  warrant, 
upon  the  grounds — first,  that  it  failed  to  charge  the  sale  to 
have  been  made  "unlawfully  or  wilfully";  secondly,  that  it 
was  void  for  uncertainty  in  using  the  disjunctive  "or,"  and 
did  not  charge  either  the  offence  of  selling  or  receiving 
compensation,  or  that  the  offence  was  committed  in  GhapeJ 
Hill  or  within  four  miles  of  the  corporate  limits;  thirdly, 
that  it  did  not  conclude,  "  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided." 

Thereupon,  the  Solicitor  for  the  State  moved  to  amend  the 
warrant.  The  Court  denied  the  motion  to  quash,  and 
allowed  the  motion  to  amend  the  same  by  striking  out  of  it 
the  words  "  to  answer  the  above  complaint  and  be  dealt  with 
as  the  law  directs,"  and  inserting  in  lieu  thereof  the  words 
^*to  answer  the  charge  that  the  defendant  L.  G.  Sykes  did 
sell  to  one  Jack  Barbee,  on  December  the  1st,  188S,  spiritu- 
ous liquors,  within  four  miles  of  the  corporate  limits  of 
Chapel  Hill." 

The  defendant  excepted,  and  pleaded  "not  guilty." 

On  the  trial,  Jack  Barbee,  a  witness  for  the  State,  testified 
as  follows :  "  Last  December  I  got  liquor  from  the  defendant 
He  was  at  Flovd's  Mill,  about  four  hundred  yards  from 
Chapel  Hill ;  gave  him  a  jug;  said  he  had  none,  but  would 
send  it  down  by  his  wagon.  A  day  or  two  after  this,  I  met 
him  and  paid  him  the  money,  and  next  day  I  got  the  whis- 
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{The  Codey  §  908)  upon  the  Courts  where  the  actions  in  which 
they  appear  may  be  pending,  to  amend  them  as  to  form 
or  substance,  at  any  time  before  or  after  judgment.  State  v. 
Smith,  103  N.  C,  410,  and  the  cases  there  cited. 

In  this  case,  an  affidavit  was  first  made.  It  and  the  State 
warrant,  founded  and  issued  upon  it,  must  be  taken  together. 
While  the  criminal  charge  might  be  embodied  and  charged, 
however  informally,  in  the  warrant,  it  may  be  charged  in 
the  affidavit  as  well,  and  each  may  and  will  aid  the  other, 
there  being  a  reference  in  the  warrant  to  the  affidavit.  Thej' 
together  constitute  one,  and  they  are  constituent  parts  of  the 
same  procedure,  and  will  be  sufficient,  if  the  Court  can  see 
from  the  whole  that  the  offence  is  charged.  This  will  suflBce 
to  give  the  defendant  such  information  as  will  enable  him 
to  make  defence,  and  to  plead  former  acquittal  or  conviction, 
in  case  of  a  subsequent  prosecution.  Moreover,  if  the  Court 
found  the  charge  so  made  defective  in  form  or  sub^tance,  it 
had  power,  as  we  have  seen,  to  allow  proper  amendments  to 
perfect  the  same. 

We  are  clearly  of  opinion  that  the  grounds  assigned  in 
support  of  the  motion  to  quash  are  untenable.  The  charge 
w^as  sufficiently  made  in  the  affidavit  taken  in  connection 
with  the  warrant.  It  is  charged  in  the  affidavit,  in  sub- 
stance and  effect,  that  about  the  time  specified  therein  the 
defendant,  within  the  county  of  Orange,  and  within  four 
miles  of  Chapel  Hill,  unlawfully  sold  to  the  person  named 
spirituous  liquors  and  received  compensation  therefor  against 
the  peace  and  dignity  of  the  State.  The  amendment  allowed 
served  to  make  the  charge  thus  made  somewhat  noore 
specific  as  to  the  distance  from  Chapel  Hill  within  which 
the  sale  of  spirituous  liquors  was  made  and  the  price  thereof 
paid.  It  is  certainly  sufficient  in  criminaj  actions  like  this, 
before  a  Justice  of  the  peace,  to  charge  that  the  offence 
charged  was  "  contrary  to  law."  But  the  sale,  as  charged, 
taken  in  connection  with  the  statute  forbidding  such  sale, 
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THE  STATE  v.  L.  G.  SYKES. 


• 


Jurisdiction — Justices  of  the  Pea^e. 

1.  If  a  Justice  of  the  Peace,  under  a  mistake  as  to  his  jurisdiction. 

binds  over  one  charged  with  a  violation  of  a  criminal  law  to 
answer  in  a  Superior  Court,  when  he  should  have  exercised  final 
jurisdiction,  the  Superior  Court  will  direct  that  the  cause  be 
remanded  to  the  proper  tribunal,  and  that  defendant  enter  into 
recognizance  for  his  appearance  thereat. 

2.  Where  a  Justice  of  the  Peace  improperly  exercises  jurisdiction  in 

criminal  actions  by  a  final  hearing  and  disposition,  the  Superior 
tribunal  possessing  rightful  jurisdiction  may  direct  that  the  pro- 
ceedings be  brought  before  it,  and  make  such  orders  as  may  be 
necessary  to  correct  the  error. 

This  was  an  Appeal  from  an  Order  made  by  Bynum,  /.,at 
the  Spring  Term,  1889,  of  the  Superior  Court  of  Orange 
County. 

The  defendant  was  arrested  on  the  warrant  of  a  Justice  of 
the  Peace,  charging  him  with  selling  spirituous  liquors 
within  four  miles  of  Chapel  Hill,  in  violation  of  §2646  of 
The  Code,  and  after  a  preliminary  hearing  was  bound  over 
to  answer  the  charge  in  the  Superior  Court. 

Upon  ascertaining  that  the  sale  of  the  liquor  was  alleged  to 
have  been  made  within  six  months  before  the  issuing  of  the 
warrant,  the  Solicitor  moved  to  remand  the  case  for  trial  to 
the  Justice  of  the  Peace  who  had  issued  the  warrant,  on  the 
grounds  that  the  punishment,  by  the  terms  of  the  law,  could 
not  exceed  a  fine  of  fifty  dollars  or  imprisonment  for  thirty 
days,  and  the  Justice  of  the  Peace,  and  not  the  Superior 
Court,  had  original  jurisdiction  to  try  the  offence.  This 
motion  was  allowed,  and  the  defendant  excepted  and 
appealed. 

The  Attorney  General  and  Mr,  John  Manning,  for  the  SUte. 
Mr,  John  W.  Graham,  for  the  defendant. 
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THE  STATE  v.  TOM  FARRAR. 
Amendment — Record. 

The  Court  had  the  power,  and  did  not  cf'mmit  error  in  ordering 

record  of  t)ie  trial  of  a  criminal  action  to  be  amended  bj  inwftigf^ 
the  plea  of  not  guilty  after  verdict,  when  all  the  circumstanoeij 
connected   with  the  trial  showed  that  both  the  State  and  the. 
defendant  had  proceeded  upon  the  assumption  that  the  pl<»  bai 
been  in  fact  made,  but  its  formal  entry  of  record  had  been  inid- 
vertentlv  emitted. 

App?:al  from  February  Term,  1889,  of  Chatham  Superior 
Court,  Bynum,  /,  presiding. 

The  Attorney  Generaly  for  the  State. 
Mr.  T.  B    Womack,  for  the  defendant. 

Merrimon,  C.  J.:  It  appears  that  the  defeudant  was 
indicted,  put  upon  his  trial  and  convicted  for  larceny  at  the 
February  Term  of  the  present  year  of  the  Superior  Court 
of  the  county  of  Chatham  ;  that,  after  the  verdict  of  guilty, 
he  moved  in  arrest  of  judgment,  upon  the  ground  that  the 
plea  of  not  guilty  had  not  been  entered  of  record;  that  this 
motion  was  denied  and  judgment  entered  against  him,  from 
which  he  appealed  to  this  Court.  In  this  Court,  at  the  last 
term  thereof,  the  transcript  of  the  recofd  was  found  to  be  so 
defective  that  the  case  was  remanded,  to  the  end  the  record 
in  the  Court  below  might  be  perfected  and  a  proper  twD- 
script  thereof  certified  to  this  Court.  State  v.  Farrar,  M 
N.  C,  411. 

At  the  present  term,  a  sufficient  transcript  of  the  record 
has  been  filed,  from  which  it  appears  that,  at  the  last  May 
Term  of  the  Court  below,  it  entered  the  plea  of  not  guilty 


EPTEMBER  TERM,  1889, 

State  v.  Farbar. 

,viDg  found  the  facts  that,  h 
State  and  Llie  defendant's  i 
was  considered  by  all  that 
Formally  pleaded  and  enterp 
re  inadvertence,  the  plea  wa: 
e  Clerk."  This  wus  not  di 
)een  rendered,"  &c. 
'  the  Court  had  authority, 
ts  record  so  as  to  make  it  spi 
n  improperly  entered  by  ir 

fraud,  and  to  niiike  propei 
'as  really  done  in  the  court 
an  of  any  of  the  causes  m 
ime  should   have  been  at  tl 

as  a  fact  that  the  plea  of 
nd  that  the  Clerk  inadverU 
se  was  tried  as  if  it  had  bt 
led,  and  the  defendant  suffei 
The  Court  properly  altowe 
time  it  was  pleaded.  McD(y 
ok\.  3/oore,100N.C.,294;  j 
JIarrmm,  decided  at  this  tei 
9  amended,  show  that  then 
arrest  of  judgment.  It  was 
ror,  and  the  judgment  must 


704  IN  THE  SUPREME  COURT. 


State  v,  Dixon. 


THE  STATE  v.  GEORGE  W.  DIXON. 

Fornication  and  Adultery — Evidence — Tri<il  hy  Jury — Judgit 

Charge. 

9 

1.  Where  a  physician  testified  thai  the  male  defendant  (Dixon),  ch&rgt4 

with  fornication  and  adultery,  employed  him  to  attend  thefemak 
defendant  when  sick,  alleging  that  she  was  related  to  him,  and 
paid  charges;  another  witness  testifies  that  on  several  nights,  whil^ 
she  was  sick,  he  saw  the  male  defendant  at  her  house,  and  more 
than  once  on  the  bed  with  her  with  his  clothes  on:  a  third  witneae, 
that  as  a  policeman,  he  put  one  C.  out  of  her  house  at  night  al 
the  instance  of  defendant  Dixon,  and  saw  Dixon  go  into  tlie 
house  soon  after ;  said  C.  testified  that,  after  he  was  put  out  of 
the  house,  he  went  several  nights  to  her  house  and  heard  them, 
from  the  outside,  undress  and  go  to  bed  together,  and  that  OixoD 
furnished  her  a  house ;  and  a  fifth  witness  testified  that  he  lived 
in  sight  of  the  woman's  house,  and  that  Dixon  was  in  the  babit  of 
going  to  her  house  early  in  the  night  and  leaving  early  in  tbe 
morning  :  Held^  that  while  the  testimony,  if  believed  as  a  whole, 
was  abundantly  sufiicient  to  w*arrant  the  inference  of  guilt,  it 
was  error  in  the  Court  to  instruct  the  jury  that,  if  they  believed 
the  evidence,  the  defendants  were  guilty. 

2.  The  evidence  relied  upon  to  establish  the  charge  of  fornication  and 

adultery  is  usually  circumstantial,  and  the  weight  to  be  given  to 
every  part  of  the  testimony,  and  to  the  combination  of  facU 
found  to  be  sufficiently  proven,  must  be  determined  by  the  jury. 

3.  It  was  exclusively  within  the  province  of  the  jury  to  decide  whether 

any,  or  all,  of  the  witnesses  examined  were  to  be  believed,  and 
whether  the  testimony  of  any  given  witness  was  true  as  a  whole, 
or  only  in  part,  and  after  finding  what  facts  were  fully  proveo, 
to  say  whether  the  facts  so  proven  satisfied  them  beyond  & 
reasonable  doubt  that  the  female  defendant  had  habitaally  sar- 
rendered  her  person  to  the  embraces  of  the  male  defendant  within 
two  years  before  the  finding  of  bill  of  indictment  or  preeentmeiit 
was  made. 

4.  Where  the  circumstances  shown  in  evidence  are  inoonclosive  as  a 

whole,  the  Court  may  declare  as  a  matter  of  law  that  the  defend- 
ant is  not  guilty,  but  where  not  manifestly  inooncltisive  it  is  diffi- 
cult to  conceive  of  such  a  chain  of  circumstances  as  would  war- 
rant such  instruction. 
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bought  the  house  and  put  her  in  it  about  the  time  wiiom 
was  ejected,  as  stated. 

The  Judge  intimated  to  counsel  for  defendant  Dixon,  wfai 
only  was  on  trial,  that  the  only  question  to  be  discusel 
before  the  jury  was  us  to  the  credibility  of  the  witnesses  for 
the  State  (the  defendant  having  introduced  none),  and  the 
defendant  excepted.     Exception  overruled. 

Counsel  for  defendant  did  argue  the  merits  of  the  case 
fully  to  the  jury.  The  Judge  recapitulated  the  testimony  to 
the  jury  in  his  charge,  and  told  them  if  they  believed  the 
evidence  the  defendant  was  guilty.  The  defendant  excepted.  ! 
Verdict  of  guilty,  and  from  the  judgment  rendered  the 
defendant  appealed. 

The  Attorney  General,  for  the  State. 
No  counsel  for  the  defendant. 


Avery,  J. — after  stating  the  case:  This  is  not  a  case  in 
which  the  Judge  could,  without  peril  to  the  rights  of  the 
defendant,  tell  the  jury  that  if  they  believed  the  testimony 
he  was  guilty. 

It  often  happens  that  though  a  number  of  persons  may 
have  witnessed  a  breach  of  the  peace  at  successive  stages, 
or  from  different  standpoints,  every  one,  when  examined, 
testifies  to  a  state  of  facts  sufficient,  if  believed,  to  establish 
the  guilt  of  one  charged  with  an  assault  or  an  affray.  In 
such  cases,  it  is  not  erroneous  to  instruct  the  jury  that  if 
they  believe  the  witnesses,  or  any  of  them — ^in  any  aspect 
of  the  case — the  defendant  is  guilty.  Slate  v.  Burke,  82  N. 
C,  551.  And  similar  instructions  might  be  given  on  the 
trial  of  persons  charged  with  other  offences  and  under  differ- 
ont  circumstances.  State  v.  Vines,  93  N.  C,  493:  Stak  v. 
Elwood,  73  N.  C,  189. 


« 
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But  the  evidence  relied  upon  to  establish  the  charge  of 
fornication  and  adultery  is  usually  circumstantial,  and 
the  weight  to  be  given  to  every  part  of  the  testimony,  and 
to  the  combination  of  facts  found  to  be  sufficiently  proven, 
must  be  determined  by  the  jury.  In  passing  upon  the 
issue  the  jury  decide,  first,  what  circumstances  have  been 
fully  proven,  and  then  whether  all  the  circumstances  so 
proven  are  inconsistent  with  the  innocence  of  the  defend- 
ant, or  are  such  as  leave  the  jury  reasonably  to  infer  that 
he  is  guilty.  In  State  v.  Poteat  (which  has  long  been  consid- 
ered a  leading  case  on  this  subject),  this  Court  sustained  the 
Judge  below  in  submitting  to  the  jury  the  issue  of  guilt  or 
innocence  upon  substantially  the  following  evidence: 

"  Two  witnesses  went  early  in  the  morning  to  the  house  of 
the  male  defendant,  knocked  at  the  door  and  heard  the 
voice  of  the  female  defendant  refusing  admittance,  and 
then  the  voice  of  the  male  defendant  telling  her  to  open 
the  door.  When  she  came  to  the  door  her  dress  was  unfas- 
tened, and  they  found  the  male  defendant  occupying  a  bed 
that  was  very  much  tumbled,  and  was  the  only  bed  in  the 
room,  and  her  shoes  lying  near  the  head  of  the  bed.  They 
had  both  seen  her  at  the  house  before,  but  did  not  know 
where  she  lived.  A  third  witness  testified  that  she  had 
lived  at  the  house  four  or  five  years,  and  had  been  married 
to  another  man,  who  was  now  dead.  The  contention  of  the 
defendant  was  that  there  was  not  sufficient  testimony  to 
take  the  case  to  the  jury." 

Our  case  is  not  unlike  that.  It  is  true  that  one  witness 
swore  that  he  saw  the  male  defendant  in  bed  with  his 
clothes  on,  when  she  was  sick  and  was  being  treated  by  the 
physician,  whom  the  male  defendant  had  employed  and 
paid,  telling  him  that  she  was  related  to  him  (Dixon). 
Another  witness  was  turned  out  of  her  house  by  a  police- 
man, and  both  he  and  the  policeman  testify  that  they  saw 
Dixon  then  go  into  the  bouse  late  at  night  and  leave  early 
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in  the  morning.  A  witness  listening  on  the  outside  thought 
he  heard  them  go  to  bed  together.  How  many  of  tbeal 
witnesses,  if  any,  did  the  jury  discredit?  Counsel  might 
have  contended  that  the  manner  of  any  of  them  was  nd^' 
such  as  should  have  won  the  confidence  of  the  jury,  or  wm 
such  as  to  prove  malice  towards  the  parties  and,  though  the 
jury  may  have  believed  that  Dixon  was  on  the  bed  with  btf, 
not  undressed,  during  her  sickness,  if  her  counsel  chose  to 
insist  to  the  jury  that,  according  to  his  declarations,  he  was 
a  kinsman,  and  among  people  accustomed  to  this  mode  of 
living  such  conduct  was  not  considered  a  breach  of  modesty 
or  propriety,  he  had  a  right  to  do  so;  and  so  the  view  might 
have  been  pressed  before  the  jury  that  Dixon  entered  the 
house  of  his  relative  late  at  night  to  protect  her  from  dis- 
turbance by  the  witness  who  was  ejected  from  her  bouse. 
The  jury  may  have  allowed  very  little  weight  to  such  argu- 
ments, may  have  thought  them  frivolous,  but  still  the  prin- 
ciple remains  that  they  were  the  judges  of  the  facts,  and  it 
was  exclusively  within  their  province  to  decide  whether  all 
of  the  witnesses  examined,  or  none  of  them,  are  credible; 
whether  the  testimony  of  any  given  witness  was  true,  as  & 
w^hole,  or  only  in  part,  and  these  inquiries  were  preliminary 
to  the  determination  of  the  final  question,  upon  whidi 
the  guilt  of  the  defendant  depended,  whether  the  facts  found 
by  the  jury  to  be  fully  proven  would  warrant  the  reasonable 
inference  that  the  female  defendant  had  habituallv  sarren- 
dered  her  person  to  the  embraces  of  the  male  defendant  within 
two  years  before  the  bill  of  indictment  was  found,  or  present- 
ment made,  or  whether  the  circumstances,  so  proven,  were 
consistent  with  the  reasonable  hypothesis  that  there  had 
not  been  such  habitual  carnal  intercourse  between  them. 

Direct  proof  of  actual  carnal  intercourse  is  not  necessary, 
and,  where  such  lewd  conduct  is  shown,  it  does  not  follow 
that  the  parties  to  it  are  guilty  of  fornication  and  adultery 
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THE  STATE  v.  D.  R.  PERKINS  and  W.  J.  LANGLEY. 

Larceny — Asportation — Evidence — Judge^s  Charge. 

On  the  trial  of  an  indictment  for  larceny  of  a  cow,  a  witness  swore  tliit 
he  saw  defendant  shoot  down  the  cow  and  then  go  to  it  and  Eloop 
down;  that,  about  three  months  thereafter,  he  pointed  cot  tlw 
place  to  the  owner  of  the  cow.  The  owner  testified  that,  at  tim 
time,  there  were  no  remains  of  the  carcasa  to  be  fonnd  at  tiie 
place  where  the  killing  had  been  done:  Held,  that  an  instmctka 
to  the  jury  that  the  single  fact  that  no  portion  of  the  carcaas  vas 
found  at  the  place  of  killing  three  months  thereafter  was  eTideace 
safBcient  to  warrant  them  in  finding  an  asportation,  was  eno- 
neous,  although  there  was  other  evidence  which,  if  it  had  been 
properly  submitted  to  the  jury,  and  believed,  would  have  proved 
that  fact. 

This  is  an  Indictment  for  Larceny  of  a  cow,  the  property 
of  William  Keel,  tried  at  Marcli  Term,  1889,  of  the  Superior 
Court  of  Pitt  Countj^,  before  Connor,  J. 

The  prosecutor,  William  Keel,  testified  that  he  lost  four 
cows  before  the  last  of  November  of  last  year;  that  he  last 
saw  them  about  the  second  week  in  November;  missed  them 
on  Saturday  before  the  fourth  Sunday  in  November,  He 
further  testified  as  follows:  "My  cows  were  in  the  habit  of 
going  on  some  swamp  lands  about  a  mile  from  my  house. 
On  missing  my  cattle,  I  went  over  most  of  this  marsh— not 
all  of  it.  I  found  two  places  at  which  it  appeared  that  cattle 
had  been  killed  in  the  swamp,  about  a  mile  from  my  house 
and  one-fourth  to  one-half  mile  from  the  house  of  the 
defendants." 

Samuel  Page  was  introduced  for  the  State,  and  testified  as 
follows :  "  On  Fridav  of  the  second  week  of  November,  I 
started  to  a  neighbor's  house  through  the  woods.  I  saw  the 
defendants  walking  along.  Langley  was  ahead  of  Perkins. 
I  sat  down  on  a  log.  Perkins  walked  off  in  a  thick  place. 
Langley  walked  a  few  steps  and  shot  down  the  dark-red 


ick.  It  tuOM  Mr.  William 
jfF  Laiigley  went  up  to 
.  back  home.  I  saw  the 
irds  from  her.  My  cow 
)idden  me  to  go  on  his 
ts  I  thought  one  of  them 

the  log.  I  think  it  was 
Mr.  Keel's,  and  the  time 
1  not  spoken  to  Mr.  Keel 

misunderslauding  with 
;n  at  the  log- rolling,  and 
.  Perkins  attacked  me 
Ik  is  that  you  had  this 
I  will  put  balls  in  you. 
ou  don't.'  This  occurred 
•  the  shooting.     The  cow 

ig  recalled,  described  an 
•r  about  that  of  the  cow 
^stifled  further :  "  Page 
>,  the  place  at  which  he 
asked  him  about  it.  A 
^  said  he  sat  could  see 
fendants  were  standing. 
,  auything  having  been 

"I  remember  that  D.  A. 
ears  cut  off.  It  was  in 
cow,  with  some  white  on 
I  white  streak  down  her 
with   Perkins    when    he 

iffered  in  behalf  of  the 
jury,  would  have  estab- 
wn  that  the  defendants 
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were  not  guilty,  but  it  is  not  material  in  deciding  the  queB- 
tions  raised  by  the  exceptions  in  this  case. 

The  defendant's  counsel  requested  the  Court  to  insinid 
the  jury — 

1.  That  there  was  no  evidence  of  an  asportation. 

2.  That  in  criminal  cases,  a  case  cannot  be  made  out  bv 
inference  from  testimony'  on  the  part  of  the  defendants. 

The  Court  declined  to  give  the  second  instruction,  and  in 
response  to  the  first  request  charged  the  jury,  in  lieu  of  the 
instruction  asked,  as  follows: 

1.  That  larceny  was  the  felonious  taking  and  caiTyin^ 
away  of  the  personal  property  of  another  with  the  intent  to 
appropriate  it  to  the  taker's  use ;  that  before  they  could  convict 
they  must,  upon  the  whole  evidence,  be  satisfied  beyond  a 
reasonable  doubt  that  the  defendants  took  and  carried  awav 
the  cow;  that  it  was  done  with  a  felonious  intent,  and  was 
the  property  of  William  Keel;  that  they  might  consider  the 
whole  of  the  evidence  in  reaching  a  conclusion  as  to  the 
defendants'  guilt,  and  unless  fully  satisfied  they  should 
acquit. 

2.  That  if  there  had  been  no  other  testimonv  as  to  the 
asportation  except  the  evidence  of  Samuel  Page,  the  Court 
should  have  instructed  the  jury  that  they  should  render  a 
verdict  of  not  guilty.  But  it  was  shown  in  evidence  that 
the  place  at  which  the  cqw  was  shot  was  pointed  out  to  the 
witness  Keel,  and,  as  the  cow  was  not  found  at  that  place, 
the  jury  had  the  right  to  infer  an  asportation  on  the  part  of 
the  defendants. 

The  defendants  excepted  to  the  refusal  to  give  the  instruc- 
tion asked,  and  to  the  instruction  given. 

The  Attorney  General^  for  the  State. 
Messrs,  Harry  Skinnei\  J.  E,  Moore  and  J.  H.  Tucker^  for 
the  defendants. 


:  TERM,  1889. 


e  case:  We  think  tliat  the  see- 
as  properly  refused,  and  that, 
on  wliether  there  was  an  aspor- 
The  fact,  if  bolieved,  (lint  Per- 
ig  butchered  cattle  and  going 
py  another  man,  the  lesliniony 
nee  between  the  hide  of  a  cow 
ich  Page  testifies  he  saw  Lang- 
rkins,  iind  the  evidence  of  Page 
ihoot  him  (Page)  if  he  again 
hare  liceii  rovsidered,  if  believed 
question  of  t)ie  ssportation,  as 
1  the  pait  of  Perkins,  and  that 
gley  shot  the  cow  and  Perkins 
material  testimony  as  to  both. 
Ige  below  erred  when,  instead 
iiie  whether  I  he  defendanls  had 
msideration  of  all  the  circum- 
portavit,  he  lold  the  jury  that, 
,  he  would  not  have  submitted 
Keel  had  found  no  cow  at  the 
■  Page,  the  jury  liail  tlie  right  to 
t  of  the  dofendaiitx. 
the  place  where  Page  testified 
r  last,  about  three  weeks  before 
following — not  earlier  than  the 
le  instruction  given  was  fairly 
on  by  the  jury  that  the  single 
itor  Keel  failed  to  find  any  part 
ebruary  where  one  was  killed 
aefore,  was  of  such  weight  that 
lat  detached  fact  that  the  cow 
ily  been  removed,  but  carried 
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We  cannot  concur  in  the  view  that,  because  the  jury  con- 
clude that  nothing  was  found,  after  the  lapse  of  three  months 
since  the  killing,  at  the  place  where  it  was  done,  they  would 
be  justified  on  that  finding  alone  (even  if  they  discredited 
other  testinaony  already  mentioned  as  tending,  if  believed, 
to  show  a  felonious  taking,  as  well  as  an  asportavit)  in 
returning  a  verdict  of  guilty.  It  was  the  right  and  duty  of 
the  jury  to  consider  all  pertinent  evidence  found  by  then 
to  be  true  in  reaching  a  conclusion,  and  the  instruction  may 
have  misled  them. 

We  think  that  a  new  trial  should  be  granted  to  the  defend- 
ants. 

Error. 


THE  STATE  v.  JOHN  E.  MOORE. 

Constitution — Statutes — Police  Paiver. 

1.  In  the  interpretation  of  statutes,  it  is  the  duty  of  the  Courts  to  molTe 

every  doubt  in  favrr  of  their  constitutionality,  and  to  assume  that 
the  Legislature,  in  their  enactment,  acted  in  good  faith  for  the 
public  good. 

2.  The  police  po'wer — the  authority  to  establish  such  rules  and  regula- 

tions for  the  conduct  of  all  persons  as  may  be  conducive  to  tbe 
public  interest — is,  under  our  system  of  government,  vested  in  the 
Legislatures  of  the  several  States  of  the  Union,  the  only  limit  lo 
its  exercise  being  that  it  shall  not  conflict  with  any  of  the  pro- 
visions of  State  or  Federal  Constitution. 

8.  A  statute  which,  by  its  terms,  is  confined  in  its  operations  to  a  par- 
ticular locality,  yet  may  be  enforced  against  all  persons  who  may 
come  within  its  scope,  is  a  public  local  statute. 

4.  Chapter  81,  Laws  1887  (amended  by  chs.  187  and  819,  Laws  IS^h 
which  makes  it  unlawful  to  buy,  sell,  deliver  or  receive  seed  cot- 
ton in  any  of  the  counties  named,  in  quantities  less  than  that 
usually  contained  in  a  bale,  unless  the  contract  is  reduced  to  wilt- 
ing, signed  by  the  parties  in  the  presence  of  two  witnesses,  and 
entered  upon  the  civil  docket  of  the  nearest  Justice  of  the  Peace 
within  ten  days  thereafter,  is  an  exercise  of  the  police  pow^  by 
the  Legislature,  and  does  not  conflict  with  either  the  State  or 
Federal  Constitution. 
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duty  it  shall  be  to  docket  the  same  on  his  civil  docket  for 
the  inspection  of  all  persons. 

Section  3  of  the  same  act  provides  that  any  person  bur- 
ing  or  receiving  seed  cotton,  contrary  to  the  provisions  of 
this  act,  etc.,  shall  be  guilty  of  a  misdemeanor,  and  on  cxfO- 
viction  thereof  shall  be  punished  by  a  fine  not  exceeding 
fifty  dollars,  or  imprisoned  not  exceeding  thirty  days,  etc: 
Provided,  that  this  act  shall  only  apply  to  the  counties  of 
Anson  and  Richmond. 

Chapter  327  of  the  Laws  of  1889,  provides  that  section  3, 
chapter  81  of  .the  Laws  of  1887  shall  be  amended  by  insert- 
ing the  word  "  Northampton"  after  the  words  "Counties  oi 
Anson"  and  before  the  words  "and  Richmond." 

The  Attorney  General  for  the  State  contended  that,  under 
the  police  power,  the  General  Assembly  had  the  right  to 
make  it  a  criminal  offence  to  sell  cotton  in  one  of  these 
counties  named  without  complying  with  the  regulations 
mentioned  in  the  act. 

The  defendant  insisted  that  the  Legislature  had  not  the 
power  to  pass  the  acts  under  which  the  indictment  is  drawn, 
because — 

1.  It  is  in  violation  of  sections  1  and  31  of  Article  1  of 
the  Constitution,  which  is  as  follows:  "Sec.  7.  No  man  or 
set  of  men  are  entitled  to  exclusive  or  separate  emoluments 
or  privileges  from  the  community  but  in  consideration  of 
public  services." 

Sec.  31.  "  Perpetuities  and  monopolies  are  contrary  to  the 
genius  of  a  free  State,  and  ought  not  to  be  allowed  " 

2.  If  the  law  is  not  in  violation  of  the  Constitution  of  the 
State,  it  is  in  conflict  with  and  is  prohibited  by  the  Fonr- 
teenth  Amendment  to  the  Constitution  of  the  United  States. 

The  Attorney  General  and  Mr,  W,  H.  Daxfy  for  the  State. 
Mr,  R,  B,  Peebles^  for  the  defendant. 


i :  The  police  power  of 
the  Legislature  by  the 
jlesome  and  reasoiinble 
lenlal  laws — the  Cunsti- 
tates,  togellier  with  laws 
may  deem  conducive  to 
84.  The(|uestion  being 
f  the  State  government 
Bs  defined  in  that  instru- 
>  resolve  every  doubt  in 
I  to  presume  that  it  was 
igulatiiig  the  manner  of 
or  corrected  by  previous 
n.  State  Reports,  265. 
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r  class  of  persons  in  the 
naking  purchases  from 
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,  Northampton  or  Rich- 
lalties  mentioned  in  the 
lils  to  see  that  a  written 
prescribed  form,  is  exe- 
le  nearest  Justice  of  the 

e  definition  of  a  public 
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e  same  way,  and  to  the 
it  to  the  Constitution  of 
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011  that  the  prohibitioQ 
met  by  a  decision  of  our 
t.  In  titate  v.  Joj/wer,  81 
X)nstitutional  that  made 
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it  indictable  for  any  person,  except  a  manufacturer,  to  sett 
intoxicating  liquors  in  the  county  of  Northampton,  and 
declared  the  manufacturer  guilty  of  a  mifldemcanor  if  h€ 
sold  less  than  a  quart,  because  it  did  not  discriminate  in 
favor  of  01  against  any  citizen  in  the  State.  In  the  case  of 
State  V.  iStovall,  103  N.  C,  416,  a  provision  in  the  act  incor- 
porating an  agricultural  society,  that  it  should  be  unlawful 
for  any  person  to  sell,  or  offer  for  sale,  any  liquors,  tobacco, 
or  other  refreshments,  within  one-half  mile  of  the  ground 
of  said  society  during  the  week  of  their  annual  fair,  except 
persons  doing  regular  business  within  the  prohibited  terri- 
tory, was  held  consistent  with  both  sections  7  and  31,  Article 
1  of  the  Constitution.  In  the  case  of  Intendeni  v.  SorreU,  1 
Jones,  49,  an  ordinance  requiring  oats  to  be  weighed  by  the 
public  weigh- master  before  being  offered  for  sale  in  the  city 
of  Raleigh,  and  imposing  a  penalty  for  its  violation,  was  held 
constitutional.  It  was  decided  by  the  Court  to  be  a  law  to 
regulate  trade,  as  distinguished  from  one  in  restraint  of  it, 
like  the  grant  in  a  city  charter  of  the  authority  to  prescribe 
rules  governing  the  sale  of  articles  of  food  in  the  markets. 

The  Courts  can  take  judicial  notice  of  the  fact  that,  oviag 
to  the  nature  of  cotton  as  a  growing  crop,  and  the  usual 
methods  adopted  in  gathering  and  ginning,  it  is  peculiarly 
exposed  to  theft  until  it  is  baled.  It  seems  that  section 
1006  of  The  Code  forbidding  the  sale  of  cotton  in  the  seed,  or 
lint  cotton  in  quantities  less  than  a  bale,  between  the  houis 
of  sunset  and  sunrise,  was  intended  to  protect  planters  of 
cotton  by  withdrawing  the  temptation  offered  to  dishonest 
men  to  take  from  their  fields,  storehouses  and  ginhouses 
a  valuable  product  that  is  so  difficult  to  identify  and 
reclaim,  and  to  sell  it  to  dealers  under  the  cover  of  darkness. 
It  is  the  duty  of  the  Courts  to  assume  that  the  Legislature 
enacts  laws  with  a  view  to  the  public  benefit.  We  musi 
presume  that  the  provision  of  The  Code  referred  to  was,  in 
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tionary  power,  except  when  the  violation  of  the  organic  lav 
was  palpable. 

The  police  power,  under  our  Federal  system  of  govern- 
iiient,  has  been  left  with  the  States,  and  the  only  limit  toils 
exercise  in  the  enactment  of  laws  by  their  Legislatures  is, 
that  they  shall  not  prove  re[)Ugnant  to  the  provipionsof  the 
fundamental  law — the  State  Constitution  and  the  Federal 
Constitution,  with  the  laws  made  under  its  delegated  iK)wer& 
Cooley's  Const.  J^im.,  star  p.  574.  The  extent  to  which  State 
laws  have  been  sustained,  when  enacted  under  this  reserved 
power,  will  appear  by  reference  to  a  few  leading  cases: 
Butchers'  Union  Co.  v.  Cr<smd  City  Co,  111  U.  S.,  7W:  Bm 
Co.  V.  Moss,  97  U.  S.,  25;  Btriheolf  v.  Suliy,  74  N.  Y.  ol« 
(30  Am.  R.,  328);  Wood  v.  State,  B  Ark.,  36;  State  v.  Meigler, 
29  Kan.,  252;  Phelps  v.  Roy,  60  N.  Y.,  10;  Cityofyetf 
Ch^kcms  V.  Stothard,  27  La.,  417;  Thorp  v.  R.  &  D.  Mlrwi 
Co.,  27  Vt.,  140;  Cooley^s  Const.  Lim.,  marg.  pp.  587,5^5. 

It  remains  to  discuss  the  other  {)osition,  that  the  statute  un- 
der consideration  is  in  conflict  with  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States  If  we  have 
shown,  by  the  authorities  cited  and  reasons  adduce«l,  that 
such  local  legislation  does  not  come  within  the  inhibition  of 
the  organic  law  of  the  State  against  a  grant  of  "exclusive 
or  separate  emoluments  or  privileges,'^  or  the  toleration  of 
monopolies,  when  every  citizen  who  comes  within  the  sphere 
of  its  operation  is  alike  amenable  for  a  violation  of  its  pro- 
visions, it  would  follow  that  it  could  not  be  declared  voii 
because  it  abridges  the  privileges  or  immunities  of  any  citi- 
zen, or  class  of  citizens,  of  the  United  States.  The  Supreme 
Court  of  the  United  States  has  so  held  in  a  number  of  cases. 
Missouri  v.  Lewis,  101  U.  S.,  22;  Mugler  v.  A'anwM,  1231'. 
S.,  603. 

The  States  did  not  originally  delegate  to  the  government 
of  the  United  States  the  power  to  protect  the  citizens  of  the 
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spoliation  of  property,  and  secured  equal  protection  to  aD 
under  like  circumstances,  in  respect  as  well  to  their  personil. 
and  civil  rights  as  to  their  acquisition  and  enjoyment  of 
property,  the  Court  said:  "But  neither  the  amendmeDi— 
broad  and  comprehensive  as  it  is — nor  any  other  amend- 
ment, was  designed  to  interfere  with  the  power  of  the  State, 
sometimes  termed  its  police  power,  to  prescribe  r^a- 
tions  to  promote  the  health,  peace,  morals,  education  and 
good  order  of  the  people,  and  to  legislate  so  as  to  increase 
the  industries  of  the  State,  develop  its  resources  and  add  to 
its  wealth  and  prosperity." 

Two  of  the  authorities  cited  in  support  of  the  defendant's 
contention  (Jacobs'  case,  98  N.  Y.,  and  concurring  opinion 
of  Justice  Field  in  Bartemeyer  v.  Iowa,  18  Wallace,  137) 
tend  to  establish  the  doctrine  on  the  one  hand  that  theL^- 
islature  cannot  prohibit  one  from  carrying  on  a  lawful  occa- 
pation  under  the  guise,  which  is  palpably  false,  of  protect- 
ing the  public  health,  because  it  is  a  law  in  restraint  of 
trade,  nor,  on  the  other,  prohibit  the  sale  or  use  of  propeiij 
already  in  one's  possession,  because  the  denial  of  the  right 
of  enjoying  it,  or  disposing  of  it,  is  depriving  the  owner  of 
property  without  due  process  of  law.  Granting  that  the 
first  of  these  positions  is  tenable,  the  principle  is  not  at  all 
analagous  to  that  which  governs  our  case.  There  can  be  no 
question  about  the  right  of  the  State  to  regulate  the  manner 
of  selling  any  article  produced  or  manufactured  within  its 
borders,  in  any  portion  of  its  territory,  with  the  purpose 
apparent,  from  the  terms  of  the  law,  of  protecting  the  manu- 
facturer or  producer  against  fraud  or  dishonesty.  Cooley^s 
Const.  Lim.,  star  p.  587 ;  Tudeman's  Lim.  on  Police  Pow- 
ers, §  89. 

It  is  a  rule,  founded  on  reason,  and  supported  by  authority 
(as  we  have  already  intimated),  that  we  should  hold  the 
apparent  purpose  of  the  law  to  be  the  real  objects  aimed  at 
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THE  STATE  v.  H.  L.  HARWOOD. 

Master  and  Servavt — Enticing  Servants — Indictment — Cwilit^ 

tion — StattUes — Contra/st — Infants. 

1.  In  an  indictment  for  enticing  servants  to  leave  their  emp]ojen» 

under  section  8110  of  The  Code,  it  is  sufficient  if  a  contract  vitk 
the  servant,  or  those  who  maj  be  authorized  to  contract  oo  liii 
behalf,  is  alleged,  without  specifying  whether  it  was  in  writixigor 
oral;  nor  is  it  necessary  to  set  forth  the  means  by  which  the 
enticing  was  accomplished  where  the  words  employed  in  the 
statute,  are  used  in  the  indictment  in  describing  the  offence. 

2.  Notwithstanding  the  contract  between  the  master  and  serrant  maj 

be  voidable  at  the  option  of  the  latter,  because  of  his  infancy,  if 
while  the  relation  subsists,  a  stranger  officiously  and  unlavfoUj 
interferes  and  induces  the  servant  to  leave  his  employer,  he  is 
guilty  of  a  violation  of  the  statute. 

8.  The  statute  is  not  in  conflict  with  the  Constitution. 

This  is  a  criminal  action  which  was  tried  before  Ana- 
fieldy  J.,  at  September  Term,  1889,  of  Wayne  Superior  Court. 

The  defendant  and  one  L.  B.  White  are  charged  with  vio- 
lating the  provisions  of  section  3119  of  The  Code  in  an 
indictment  containing  two  counts,  one  for  enticing,  pe^ 
suading  and  procuring  three  named  persons  in  the  service 
of  the  Wayne  Agricultural  Works,  a  corporation  fonned 
under  the  laws  of  this  State,  under  contract  as  laborers,  to 
leave  the  service  of  their  employer ;  the  other  for  knowingly 
harboring  and  detaining  them  in  the  defendant's  service 
after  leaving  the  service  of  said  corporation. 

The  statute  under  which  the  indictment  is  framed  is  in 
these  words : 

"If  any  person  shall  entice,  persuade  and  procure  any 
servant  by  indenture,  or  any  servant  who  shall  have  con- 
tracted in  writing  or  orally  to  serve  his  employer,  to  unlaw- 
fully leave  the  service  of  his  master  or  employer,  or  if  any 
person  shall  knowingly  and  unlawfully  harbor  and  detain. 
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form  of  the  statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State." 

Upon  the  trial  of  his  plea  of  not  guilty,  it  was  admitted 
that  the  Wayne  Agricultural  Works  was  an  incorporated 
company,  and  that  the  three  employees  alleged  to  havebeoi 
enticed  from  its  services  were  under  twenty  one  years  of  age 
and  had  not  been  bound  as  apprentices,  but  were  serring 
under  a  contract  made  by  each  of  them  with  the  company. 

It  was  in  evidence  that  these  boys  were  working  in  the 
foundry  as  moulders,  and  had  been  for  eleven  months,  and 
had  agreed  to  remain  for  three  years;  that  they  left  August 
17th,  1889,  up  to  which  time  they  were  paid  their  wages; 
that,  in  a  conversation  afterwards,  defendant  said  to  the  sec- 
retary of  the  company,  "I  have  employed  all  of  your  men, 
and  I  am  going  to  employ  others  as  soon  as  you  get  them, 
and  I  will  pay  them  more  wages  than  you  will  pay  th«n. 
We  are  going  to  prevent  the  Wayne  Works  from  making 
certain  goods  that  they  have  a  legal  but  no  moral  right  to 
make";  and  that  the  young  men  went  ofif  with  him;  that 
the  boys  had  been  notified  of  an  advance  in  their  wages,  to 
take  place  in  September;  that  the  defendant  is  in  the  employ 
of  S.  R.  White  &  Bro.,  who  carry  on  a  foundry  at  NorfolL 

A  witness  for  defendant  testified  that,  on  behalf  of  the 
company,  he  employed  the  boys,  who  did  not  agree  to  remain 
for  any  specified  time,  and  that  their  wages  should  be 
increased  every  six  months. 

There  was  much  other  testimony  oflered,  which,  as  not 
material  to  the  present  appeal,  is  not  repeated. 

The  defendant  objected  that,  as  the  persons  enticed  away 
were  under  age  and  could  make  no  binding  contract,  and 
the  case  does  not  come  within  the  terms  or  purposes  of  the 
act,  and  as  the  infants  could  lawfully  leave  the  service,  the 
defendant  could  lawfully  advise  them  to  do  so. 
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Nor  is  it  necessary  to  specify  by  what  acts  or  words  the 
enticing  was  effected.  It  is  generally  suflRcient  to  charge  t 
statutory  offence  in  the  words  of  the  statute,  and  it  is  neces- 
sary to  be  specific  in  setting  out  the  facts  only  when  the 
statute  is,  in  terms,  too  comprehensive,  and  this  to  show  that 
the  offence  is  embraced  in  it. 

In  the  indictment  under  a  statute  which  prohibits  the 
abducting,  or  by  any  means  inducing,  a  child  under  four- 
teen years  of  age  to  leave  the  relative  mentioned,  or  school 
where  he  or  she  may  be  placed,  shall  be  guilty  of  a  crime, 
<fec.,  it  was  held  sufficient  to  use  the  words  of  the  stalnte 
defining  the  offence,  nor  was  it  needful  to  set  out  the  means 
by  which  the  abduction  was  effected.  State  v.  Qe&rgt,  9)  N. 
C,  567.  Nor  do  we  yield  our  assent  to  the  argument,  pressed 
with  so  much  earnestness,  that  the  statute  violates  any  prin- 
ciple of  the  Constitution,  because  limited  to  laborers  and 
servants.  The  evil  consequences  of  such  interference  with 
that  class  of  persons  doubtless  led  to  this  limitation  upon 
the  enactment. 

There  is  no  error,  and  the  judgment  is  affirmed. 

Affirmed. 


THE  STATE  v.  ALICE  HARRISON. 

Amendment — Finding   Indictments — Record — Arredvug  Jydg- 

m£nt — Appeal  from  Inferior  Court. 

The  defendant  was  arraigned  in  the  Inferior  Court  upon  an  indjctnient 
which  purported  to  have  been  regularly  presented  by  the  grand 
jury  as  a  *'  true  bill;"  she  pleaded  not  guilty,  lut  upon  trial  was 
convicted;  before  judgment  she  moved,  upon  afiSdavits,  toameiid 
the  record  so  that  it  would  show  that  no  indictment  had,  in  iact, 
been  found ;  the  Court  denied  the  motion  because  not  made  in  apt 
time;  the  defendant  then  moved  to  arrest  the  judgment,  which 
being  also  denied,  and  judgment  being  pronounced,  she  appealed 
to  the  Superior  Court,  which  arrested  judgment:  Hetd— 
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examined  by  the  grand  jury  in  said  cause";  upon  thesame^ 
she  moved  the  Court  to  amend  the  record  of  the  AugoA 
Term,  1888,  so  as  to  show  that  the  said  indictment  was  ool 
returned  *  a  true  bill/  nor  acted  upon  by  the  grand  juiy.' 
The  Court  ruled  that  the  motion  was  not  in  apt  time,  and 
declined  further  to  consider  the  said  motion.  The  defendant 
excepted. 

The  defendant  then  "  moved  in  arrest  of  judgment,  thai 
there  had  been  no  bill  of  indictment  found  by  the  grand 
jury ;  that  there  had  been  no  legal  trial ;  that  the  Court  had 
no  jurisdiction  to  sentence  the  defendant,  as  she  had  not 
been  tried  on  a  bill  of  indictment  found  by  the  grand  jury.'' 
The  Court  denied  the  motion,  and  the  defendant  excepted. 

The  Court  gave  judgment  against  her  and  she  appealed 
to  the  Superior  Court,  and  that  Court  gave  judgment, 
whereof  the  following  is  a  copy:  "  It  appearing  to  the  Court, 
from  the  affidavit  of  the  foreman  of  the  grand  jury,  that  no 
bill  of  indictment  was  found  against  the  defendant,  it  is 
therefore  ordered  and  adjudged  that  the  judgment  in  the 
action  be  arrested.  Let  this  be  certified  to  the  Inferior 
Court."    Judgment  arrested. 

From  that  judgment,  the  Solicitor  for  the  State  appealed 
to  this  Court. 

The  Attorney  General^  for  the  State. 
No  counsel  for  the  defendant. 

Merrimon,  J. — after  slating  the  case:  The  motion  in 
arrest  of  judgment  should  not  have  been  allowed,  certainly, 
in  tlie  present  state  of  the  record,  because  the  matter  assigned 
as  the  ground  of  it  did  not  appear  on  the  face  of  the  record. 
The  grounds  of  such  motions  must  appear  upon  the  face  of 
the  record  proper  and  present,  affirmatively  or  negatively, 
such  fatal  defects  in  it  as  render  it  improper  to  give  judg* 
ment  upon  it.    The  Court  seeing  such  defect  will  not— can- 
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granted  or  denied  it.  The  time  was  not  inapt:  it 
important  to  delay  judgment  until  the  motion  could  hnn 
been  beard  and  determined.  If,  indeed,  the  indictment  was 
never  presented  by  the  grand  jury,  as  alleged  by  defendant* 
then  it  ought  not  to  appear  of  record;  it  should  be  striekea 
from  it,  and,  if  this  was  done,  then,  in  that  case,  the  Court 
would  arrest  the  judgment,  because,  in  the  absence  of  the 
indictment  and  the  entries  in  connection  with  it,  there  could 
be  no  lawful  trial  and  no  judgment.  In  a  case  like  this,  if 
an  amendment  or  correction  ought  to  be  made,  the  Court 
ought  not  to  hesitate  to  delay  the  judgment  until  the  same 
should  be  done.  State  v.  Roberts,  tfupra;  Stale  v.  SeoU,  2  D. 
&  B.,  35. 

Regularly,  before  the  defendant  pleaded  to  the  indict- 
ment, she  should  have  moved  to  correct  the  record,  or  qaash 
the  indictment,  or  she  might  have  pleaded  in  abatement 
State  V.  Hortm,  63  N.  C,  595;  State  v.  Cain,  1  Hawks,  352; 
State  V.  Barnes,  7  Jones,  20.     It  seems,  however,  that  she  was 
not  aware  that  the  indictment  had  not  been  presented  by 
the  grand  jury  till  after  the  verdict  of  guilty  was  entered 
against  her.     Then,  and  in  that  case,  her  remedy  was  the 
appropriate  motion  she  made  to  correct  the  record  before 
judgment,  and  this  the  Court  should  have  facilitated  in  the 
way  already  indicated.     The  Court  being  satisfied  that  the 
indictment  had   not  been   presented    by  the  grand  jury, 
might,  with  a  view  to  justice,  have  set  the  verdict  aside  and 
allowed  the  defendant  to  withdraw  her  plea  of  not  guilty,  to 
the  end  she  might  avail  herself  of  one  of  the  regular  reme- 
dies we  have  pointed  out.     We  need  not  now  advert  to  other 
possible  remedies. 

There  is  error.  The  judgment  of  the  Superior  Court  must 
be  set  aside,  and  judgment  entered  there  reversing  the  judg- 
ment of  the  Inferior  Court,  and  sustaining  the  defendants 
exception  to  the  order  of  the  Court  refusing  to  hear  asd 
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The  loose,  disorderly  and  confused  papers  on  file,  intended, 
it  seems,  to  constitute  such  a  transcript,  cannot  be  so  treated. 
They  purport  to  be  simply  a  State  warrant,  issued  by  a  Jos- 
tice  of  the  Poace  against  the  appellant.  It  does  not  appear 
that  he  was  ever  arrested  by  virtue  of  it,  or  at  all,  or  that 
he  was  ever  tried  for  the  offence  charged  in  it,  or  that  be 
appealed  from  any  judgment  to  the  Superior  Court.  It  does 
not  appear  that  a  term  of  the  Superior  Court  was  held  at  a 
particular  time  or  place  or  by  a  Judge,  as  allowed  and 
required  by  law.  It  seems  that  there  was  a  trial  in  the 
Superior  Court,  a  verdict  and  judgment  against  the  appel- 
lant, from  which  he  appealed  to  this  Court,  A  detached 
paper- writing  on  file  purports  to  be  the  case  settled  on 
appeal  by  the  Judge.  If  these  papers  were  put  together  in 
an  orderly  manner,  and  certified  by  the  Clerk  under  the 
seal  of  the  Court,  they  would  not  embrace  the  essential  sub- 
stance of  the  record  that  it  seems  exists  in  the  Superior 
Court. ,  It  must  appear  from  the  transcript  of  the  record 
that  a  Court  was  duly  held  by  a  Judge,  and  that  the  Court 
had  jurisdiction  in  some  proper  way.  Otherwise,  this  Court 
cannot  be  put  in  relation  with  the  Court  below  and  the  action 
there,  and  proceed  to  correct  errors  assigned  or  aflSrm  the 
judgment. 

No  doubt  there  is  a  proper  record  of  the  case  in  the  Supe- 
rior Court,  and  we  might  direct  the  writ  of  certiorart  to  the 
Clerk  of  that  Court,  commanding  and  requiring  him  to  cer- 
tify a  complete  transcript  thereof  to  this  Court;  and  ordina- 
rily, with  a  view  to  the  ends  of  justice,  we  would  do  so,  if 
it  appeared  that  there  were  merits  in  the  appeal.  But  we 
can  see  by  the  case  settled  for  this  Court  that  it  is  really 
without  merit.  We  therefore  think  that  the  motion  to  dis- 
miss it  should  be  allowed.  Markham  v.  Hicks,  90  N.  C,  1; 
State  V.  Saunders,  id.,  651 ;  State  v.  Butts,  91  N.  C,  524;  Bo»- 
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Shepherd,  J.:  The  defendant  moved  to  quash  the  indid* 
ment  because  "it  appeared  from  the  record  that  the  count? 
commissioners  had  caused  forty-four,  instead  of  thirty-ax, 
names  to  be  drawn  from  the  (jury)  box  to  constitute  the 
jury." 

When  the  jurors  who  found  this  bill  were  drawn,  the  law 
{The  Cod«,  §  1727)  provided  that  only  thirty-six  should  be 
drawn  for  the  first  week  of  a  term  of  Court. 

The  limitation  is  so  plainly  expressed  that  we  are  at  a  loas 
to  understand  why  the  commissioners  should  have  disre- 
garded it.  "It  is  very  important  that  the  statutory  regula- 
tions in  respect  to  the  selection  of  jurors  shall  be  faith- 
fully observed.  A  due  observance  of  them  greatly  promotes 
the  fair  and  intelligent  administration  of  public  justice, and 
besides,  the  plain  commands  of  a  statute  should  never  be 
neglected  or  disregarded  by  those  charged  with  special 
duties."    State  v  .Hensly,  94  N.  C,  1021. 

"  Their  details  should  be  strictly  observed  and  followed, 
and  any  intentional  non-observance  of  them  is  the  subject 
of  censure,  if  not  of  punishment."  State  v.  Haywood,  73  N.  C, 
437. 

While  we  are  very  sure  that,  in  this  instance,  the  commis- 
sioners were  not  actuated  by  any  improper  motives,  we 
desire  to  express  our  decided  disapprobation  of  the  too 
frequent  non-observance  of  the  regulation  in  respect  to  the 
preparation  and  revision  of  the  jury  lists  and  the  drawing 
of  jurors. 

Although  many  of  these  regulations  have  been  held  to  be 
director!/  only,  a  willful  and  corrupt  disregard  of  them  will 
nevertheless  fall  within  the  condemnation  of  the  criminal 
law  of  the  State.  Following  the  cases  of  State  v.  Martin^  82 
N.  C,  672;  State  v.  Haywood,  and  Stale  v.  Hendy,  supra,  we 
hold  that  the  regulation  in  question  is  only  directory,  and 
as  there  does  not  appear  to  have  b6en  any  improper  motive 


its,  or  that  aay  ineligible 
juror,  we  must  sustaiu  his 
motion  to  quash. 

Affirmed. 
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was  taken  on  the  trial,  or  before  the  verdict,  to  ita 
tency  or  sufficiency  as  evidence  to  be  submitted  to  the  ji 
nor  was  the  Court  requested  to  give  any  special  instnicli^ 
Not  until  after  the  verdict,  on  the  motion  for  a  new 
was  it  suggested  that  there  was  no  evidence  that  m 
a  conviction.     The  objection  seems  to  have  been  an 
thought,  and  it  certainly  came  too  late.    The  Court 
received   and  submitted   the  evidence,  and  bad  cei 
in  effect,  if  not  formally,  passed  upon  its  competency 
sufficiency  as  evidence,  without  objection  or  exception, 
prisoner  had  had  ample  opportunity  to  object  to  it,  in 
aspect  of  it,  in  apt  time,  and  we  can  see  nothing  in  his 
to  make  it  an  exception  to  the  general  rule  applicable! 
like  cases.      If,  through  inadvertence  or  mistake,  he 
about  to  suffer  injustice,  it  lay  in  the  sound  discretion  of 
Judge  who  presided  at  the  trial  to  grant  a  new  trial, 
are  sure  that  he  would  have  done  so  if  he  had  thought 
motion  for  it  had  merit. 

We  may  add  that  we  have  read  the  evidence  sent  up 
part  of  the  case  stated,  and,  notwithstanding  the  ingeni( 
brief  of  the  prisoner's  counsel,  we  are  sure  there  was 
dence  bearing  on  every  aspect  of  the  case,  from  which 
jury  might  not  unreasonably  infer  the  guilt  of  theprisoi 
Although  we  might  readily  point  out  its  pertinency 
strong  bearings  tending  to  prove  his  guilt,  we  do  not  thi 
it  profitable  or  necessary  to  do  so. 

Affirmed  J 
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grand  jury,   had  a  suit  pending  and  at  issue  in   the 
Superior  Court  when  the  bill  was  found. 

His  Honor  held,  conceding  that  the  said  juror  was  at 
time  a  party  to  such  suit,  the  motion  was  not  made  in 
time,  but  should  have  been  made  before  the  prisoner 
arraigned  and  pleaded. 

The  other  material  facts  are  stated  in  the  opinion  of 
Court. 

The  Attorney  General  and  Mr.  E.  C.  Smith,  for  the  State. 
Mr.  C.  B,  Aycock,  for  the  defendant. 

Avery,  J. — after  stating  facts  as  above  set  forth: 
exception  to  the  refusal  of  the  Court  to  allow  the  motion  t9>i 
quash,  is  founded  upon  the  construction  placed  by  the  pris- 
oner's counsel  upon  §  1741  of  The  Code,  which  is  as  follows: 

"All  exceptions  to  grand  jurors  for  and  on  account  of 
their  disqualifications,  shall  be  taken  before  the  jury  vr 
sworn  and  impaneled  to  try  the  issue,  by  motUyn  to  quaA  thi 
indictment^  and  if  not  so  taken,  the  same  shall  be  deemed  to 
have  been  waived." 

This  section  was  first  enacted  as  a  part  of  The  Code.ssA 
took  effect  in  November,  1883.  Prior  to  that  time  the  old 
distinction,  that  a  motion  to  quash  was  proper  when  the  defect 
complained  of  was  apparent  on  the  face  of  the  record,  while 
a  plea  in  abatement  was  the  appropriate  proceeding,  where 
it  was  necessary  to  prove  matters  dehors,  the  record  had  not 
been  uniformly  observed,  but  had  been  adverted  to  in  ft 
number  of  cases.  Hence,  there  were  differences  of  opinion 
as  to  the  proper  method  of  raising  the  objection  to  thequali* 
fication  of  a  grand  juror,  as  will  appear  from  an  examinatioa' 
of  the  authorities  cited  and  discussed  by  Chief  Justice  Smith 
in  State  v.  Haywood,  94  N.  C,  847,  to- wit:  State  v.  Haywood^ 
73  N.  C,  437;  State  v.  Griffice,  74  N.  C,  316;  State  v.  SmiA, 
80  N.  C,  410.  State  v.  Baldmn,  ibid,,  390;  State  v.  Bladdwn, : 
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ihid.,  474;  State  v.  Watam,  86  N.  C,  624;  StcUe  v.  Barbee,  93 
N.  C,  498. 

The  departure  from  the  old  rule  having,  in  some  instances, 
received  the  sanction  of  the  Court,  it  seems  to  us  that  the 
intimation  of  the  Chief  Justice  (in  State  v.  Haywood^  94  N.  C, 
847),  that  the  section  (1741)  was  enacted  to  settle  the  dispute 
by  declaring  definitely  that  a  motion  to  quash  would  lie  on 
objection  to  the  qualification  of  a  grand  juror,  foreshadowed 
the  proper  interpretation  to  be  given  it.  The  case  last  named 
was  heard  in  this  Court  at  the  term  next  succeeding  the 
enactment  of  the  Code,  and  doubtless  the  evil  that  the  law 
was  intended  to  remedy  was  this  uncertainty  and  conflict  of 
opinion,  as  it  should  be  the  object  of  the  legislators  of  every 
good  government  to  make  the  law  so  plain  that  every  citi- 
zen may  understand  its  provisions  sufficiently  well  to  know 
his  rights  and  discharge  his  legal  duties  to  the  State.  Prior 
to  the  passage  of  the  statute  it  had  been  unmistakably  set- 
tled, that  whether  it  was  proper  to  file  a  plea  in  abatement 
or  make  a  motion  to  quash,  it  was  "in  apt  time"  to  pursue 
either  course  when  the  defendant  was  arraigned  and  before  he 
entered  his  plea  to  the  indictment.  We  cannot  agree  that  the 
practice,  always  recognized  and  acquiesced  in  as  a  part  of  the 
common  law,  should  be  declared  abolished  by  an  implication 
that  is  not  at  all  clear,  when  we  can  otherwise  give  eff'ect  to  the 
statute  by  construing  it  as  a  remedy  for  an  acknowledged  evil. 
We  do  not  believe  that  the  Legislature  intended  to  permit  the 
counsel  of  a  prisoner  to  lie  in,  wait,  holding  in  reserve  infor- 
mation as  to  a  juror's  disqualification  till  a  special  venire  has 
been  summoned  in  the  county  where  the  crime  was  com- 
mitted, or,  still  worse,  till  the  same  stage  of  the  proceeding 
after  a  removal  to  another  county.  It  is  not  probable  that 
the  law-making  power  intended  to  enact  a  statute  incon- 
sistent with  the  manifest  meaning,  and  in  conflict  with  the 
just  operation,  of  other  existing  laws. 
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We  are  of  opinion,  therefore,  that,  according  to  the 
import  of  the  statute,  the  prisoner  had  the  right  to  m 
the  motion  to  quash  up  to  the  time  when  he  was  arraif 
and  entered  his  plea,  and,  after  the  plea  was  entered,  it 
within  the  sound  discretion  of  the  Judge  below  to  allow  oi| 
refuse  the  motion  till  the  jury  were  sworn  and  impaneled  toj 
try  the  case.    This  strict  construction  gives  effect  to  all 
provisions  of  the  statute,  but  does  not  abrogate  the  esUtj 
lished  common  law  practice  not  repugnant  to  them. 

But  the  learned  Judge  who  tried  the  case,  did  not  midoftj 
his  ruling  in  the  exercise  of  his  discretion.  He  held  thit^ 
the  motion  to  quash  was  not  in  apt  time,  whether  made  in' 
the  assertion  of  a  right  or  as  an  appeal  to  the  discretion  of  j 
the  Court,  and  in  this  we  think  that  he  erred.  It  would  doI" 
have  been  error  if  he  had  simply  disallowed  the  motion 
without  giving  reason  or  explanation,  or  avowedly  in  the 
exercise  of  his  discretion. 

But,  as  the  case  will  go  back  for  a  new  trial,  it  is  proper 
to  pass  upon  another  point,  raised  by  a  number  of  the  excep- 
tions entered  on  behalf  of  the  prisoner.  Six  of  the  originil 
panel  of  jurors,  as  they  were  respectively  called,  were  asked 
by  the  Solicitor  whether  they  had  paid  tax  for  the  year  1889, 
and,  after  the  re&ponse  on  the  part  of  each  that  he  had  not, 
the  challenge  of  the  State  on  that  ground  was  allowed  in 
the  face  of  the  prisoner's  objection.  The  exceptions  of  the 
prisoner  to  the  rulings  on  each  of  these  objections  was  clearly 
well  taken. 

In  the  case  of  Sellers  v.  SeUers,  98  X.  C,  13,  Justice 
Merrimon,  for  the  Court,  says:  "The  first  assignment 
of  error  cannot  be  sustained.  The  name  of  the  juror 
challenged  must,  in  the  order  prescribed  by  the  statute 
(The  Code,  §§  1722,  1727),  have  been  selected  and  placed 
on  the  jury  list  on  the  first  Monday  in  September,  U^- 
To  render  him  eligible  to  sit  on  the  trial  as  a  juror  at 
the  Spring  Term,  1886,  of  the  Court,  when  it  took  place, 
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ax  for  the  fiscal  year  next  precedi 
name  was  so  placed  on  the  jury  li 

year  1884.  It  appears  he  paid  t 
le  objection  is  unfounded,"  iSVak  v.  0 
taU  V.  Haywood,  94  N.  C,  847. 
ach  of  the  jurors,  both  of  the  origir 
1  venire,  who  were  challenged  becat 
,x,  had  in  fact  paid  tax  both  for  t 
vhile  it  was  sufficient  to  establish  th' 
ule  that  the  payment  was  made  for  t 

the  provisions  of  chapter  53,  of  t 
ae  causes  of  challenge  that  were  go 

allowed  as  to  jurors  summoned  on 

tioned  the  prisoner  is  entitled  to  a  m 
Error. 
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ua;,  when  he  thinks  the  interests  of  just 
t  the  jury  be  removed  from  the  court-rcH 
to  introduce  evidence — involving  a  statem* 
■osed  to  be  proved  — ia  being  debated.  Or 
,t©r  of  discretion,  but  iW  eiercise,  under  soi 
be  subject  to  review  upon  appeal, 
efore  his  arrest  on  the  charge  of  murder,  li 
or  an  assault  upon  his  wife ;  upon  the  arr 
I  he  had  already  given  bond,  and  eipresE 
ig  again  taken  into  custody:  Held,  that  tl 
nd  his  declarations  were  incompetent  evidei 
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3.  Evidence  that  the  prisoner,  near  the  time  of  the  homicide,  va 

engaged  in  a  disgraceful  quarrel  with  his  wife,  the  deceisei 
being  present  and  partly  the  subject  of  the  wraogle.  and  tiflt 
prisoner  then  threatend  to  kill  deceased,  and  was  shortlj  tb»e- 
after  seen  to  follow  her  in  the  direction  of  the  place  where  & 
mortal  blow  was  given,  was  competent  against  him  to  shov 
motive  and  opportunity. 

4.  The  statute  (The  Code,  §§3782-3784)  declaring  certain  days  pnWic 

holidays,  does  not  prohibit  the  pursuit  of  the  usual  avocatioosof 
citizens,  nor  public  officers,  or  the  Ck>urt8  from  exercising  their 
respective  functions  on  those  days.  While  it  might  be.  the 
attendance  of  jurors,  witnesses  and  suitors  will  not  be  enforoi 
and  the  Courts  will  not  sue  out  or  enforce  process  on  such  daji 
yet  the  Courts  may  lawfully  proceed  with  the  business  before 
them. 

5.  The  indictment  in  this  case  is  in  conformity  with  the  Act  of  18®, 

ch.  58,  which  is  not  in  conflict  with  the  Constitution  of  the 
State. 

This  an  Indictment  for  Murder,  tried  before  fiynwrn,  J.,at 
February  Term,  1889,  of  Guilford  Superior  Court. 

The  facts  are  stated  in  the  opinion.  The  following  is  a 
copy  of  the  indictment : 

"State  of  North  Carolina,  1  Superior  Court, 

"Guilford  County.  /  December  Term. 

"The  jurors  for  the  State,  upon  their  oath,  present  that 
Elijah  Moore,  late  of  Guilford  County,  not  having  the  fear 
of  God  before  his  eyes,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  on  the  seventeenth  day  of  October, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-eight,  with  force  and  arms,  at  and  in  said  couotv, 
feloniously,  wilfully  and  of  his  malice  aforethought,  did  kill 
and  murder  Laura  Hiatt,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace 
dignity  of  the  State." 

The  Attorney  General,  for  the  State. 
Mr.  J,  T,  Morehead,  for  the  defendant. 
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respect  might  be  the  subject  of  review.  Neither  the  State 
nor  the  prisoner  has  the  right  to  have  the  benefit  of  false 
impressions  made  upon  the  minds  of  the  jurors,  and  it  is 
the  duty  of  the  Court  to  prevent  such  impressions  as  far  as 
it  can  do  so  consistently  with  the  course  of  orderly  pro- 
cedure. The  Court  should  exercise  such  authority  only  when 
it  deems  it  important  so  to  do,  and  it  should  be  careful  to  see 
that  the  jury  during  its  absence  is  in  the  charge  of  a  faith- 
ful officer  of  the  Court  duly  sworn.  While  such  practice 
has  not  been  common,  it  is  within  our  knowledge,  and  that 
of  many  gentlemen  of  the  bar  of  large  experience,  that  the 
Judges  of  the  Superior  Courts  have  frequently  exercised 
such  authority  without  injustice  to  parties,  and  in  some 
instances  in  aid  of  the  due  administration  of  justice. 

On  the  cross-examination  of  a  policeman,  introduced  for 
the  State,  the  prisoner  proposed  to  prove  by  him  that  on  the 
night  of  the  homicide  he  had  arrested  the  prisoner  for  an 
assault  upon  his  own  wife;  that  afterwards  on  the  same 
night  this  witness  arrested  him  for  the  alleged  murder  of 
the  deceased,  not  telling  him  at  first  why  he  did  so;  that  the 
prisoner  remonstraled  with  him  as  to  the  second  arrest,  say- 
ing that  he  had  already  "given  his  bond  to  appear  neit 
day,"  and  manifested  surprise  at  the  second  arrest.  On 
objection,  the  Court  excluded  the  proposed  evidence,  and  the 
prisoner  excepted. 

This  exception  is  without  force.  What  the  prisoner  said 
to  the  witness  was  not  part  of  the  res  gestse,  and  he  could  not 
be  allowed  thus  to  make  evidence  in  his  own  bfthalf.  What 
he  said  to  the  witness  may  have  been  a  mere  device  to  mis- 
lead the  officer  and  help  to  shield  himself  from  justice. 

Another  witness  for  the  State  gave  evidence  of  a  noisy, 
clamorous  and  disgraceful  quarrel  between  the  prisoner  and 
his  wife,  in  their  own  house,  on  the  night  of  the  honoicide, 
the  deceased  being  partly  the  subject  of  the  quarrel;  that 
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she  was  present  close  to  the  prisoner's  house  pending  that 
quarrel;  that  the  prisoner  saw  her  there;  cursed  and  threat- 
ened to  kill  her  that  night;  that  he  followed  her,  keeping  a 
few  steps  from  her  <fec.,  &c.  The  evidence  was  objected  to  on 
the  ground  that  it  tended  to  scandalize  the  prisoner  before 
the  jury,  &c.,  <fec. 

The  Court  properly  received  it.  Obviously,  the  exception 
is  unfounded.  The  evidence  went  strongly  to  prove  threats, 
motive,  opportunity  and  pursuit  of  the  deceased.  It  was 
not  received  to  scandalize  and  unjustly  prejudice  the  pris* 
oner,  but  to  proye  important  and  material  facts  that  the 
witness  could  not  give  evidence  of  without  speaking  of  the 
scandalous  quarrel — it  was  inseparably  connected  with  the 
evidence  of  the  crime,  and  the  prisoner  cannot  justly  com- 
plain that  it  placed  him  in  a  bad  light  on  the  trial,  of  tre- 
mendous moment  to  him. 

It  appears  that  the  trial  in  this  action  began  on  Thursday^ 
the  twenty -first  day  of  February,  1889 — that  on  that  day  all 
the  evidence  was  received  and  the  counsel  began  their  argu- 
ment to  the  jury — that  on  the  next  succeeding  day,  Friday, 
the  22d  of  the  same  month,  without  objection  from  the  pris- 
oner or  his  counsel,  or  any  person,  the  argument  was  con- 
cluded— the  Court  gave  the  jury  instructions  and  they  ren- 
dered the  verdict  of  guilty;  whereupon,  the  prisoner's  coun- 
sel moved  for  a  new  trial,  assigning  in  support  of  his  motion, 
auiong  other  grounds,  that  the  day  was  a  legal  holiday.  He 
insisted  that,  therefore,  the  verdict  of  the  jury  and  all  pro- 
ceedings in  the  action  on  that  day  were  void.  The  Court 
denied  the  motion  and  gave  judgment.  This  is  assigned  as 
error. 

The  statute  {Ttie  Code,  §  3784)  simply  declares  that  the  22d 
day  of  February,  and  other  days  therein  specified,  in  each 
year,  shall  be  public  holidays,  and  prescribes  when  papers 
coming  due  on  such  days,  or  on  Sunday,  shall  be  payable. 
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It  does  not  purport,  in  terms  or  eflFect,  to  prohibit  persons 
from  pursuing  their  usual  avocations  on  such  days,  nor  is 
there  any  inhibition  upon  public  officers  to  exercise  their 
offices  respectively ;  nor  particularly,  for  the  present  purpose, 
is  there  any  inhibition  upon  the  Courts  to  sit  on  such  days  and 
exercise  their  functions  and  authority.  There  is  no  such 
statutory  inhibition.  Nor,  indeed,  is  there  any,  except  such 
as  may  arise  in  the  application  of  general  principles  of  law. 

It  has  never  been  understood  to  be  the  law  in  this 
State  that  a  public  holiday  is  dies  nmv  juridicuBy  except  per- 
haps to  a  limited  extent;  it  is  very  certainly  not  wholly  so. 
The  Courts,  particularly  the  Superior  Courts,  very  frequently 
sit  on  such  days,  and  hear  and  try  causes  and  dispatch  the 
business  that  ordinarily  comes  before  them,  especially  when 
there  is  no  objection  Frequently,  however,  they  do  not  so 
sit,  and  it  seems  to  us  that,  ordinarily,  it  would  be  better 
that  they  should  not,  and  thus  encourage  the  spirit  and 
purpose  of  them.  It  may  be  that  suitors,  jurors,  witnesses 
and  others  are  not  bound  to  attend  Court  on  legal  holidays; 
but  if  they  do,  and  the  Court  proceeds  with  the  business 
before  it,  it  is  not  unlawful  to  do  so,  nor  is  it  error  of  the 
Court  in  any  particular  case  or  matter  to  so  hear  and  dis- 
pose of  it,  unless  it  shall  appear  that  a  party  thereby  suf- 
fered injustice  or  prejudice.  Inasmuch  as  business  of  all 
kinds  is  generally  suspended  on  such  days,  and  the  law  so 
allows  and  permits,  it  may  not  be  lawful  then  to  sue  out  or 
execute  civil  process,  notices  and  the  like.  But  if  that  be 
so,  it  is  otherwise  as  to  cases  arid  business  pending  before 
the  Courts,  if  the  Court  proceeds  in  the  same  without 
prejudice  to  parties  interested;  and  this  is  so,  because  the 
statute  simply  permits  such  suspension  of  business,  but  does 
not  make  it  unlawful  to  do  and  transact  official  business, 
whether  judicial  or  otherwise. 

The  correctness  of  what  we  have  thus  said  is  made  more 
manifest  by  reference  to  the  statute  {The  Code^  §§3782,3783) 
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We  think  also  that  the  motion  in  arrest  of  judgment  upon 
the  ground  of  insufficiency  of  the  indictment  was  propeilv 
denied.  The  indictment  would  not  be  good  at  the  common 
law,  becaupe  it  does  not  charge  the  means  whereby  the  pris- 
oner slew  the  deceased,  nor  the  manner  of  the  slaying;  bat  it 
is,  in  every  material  respect,  such  as  the  statute  (Acts  1887, 
chap.  58)  prescribes  and  declares  shall  be  sufficient  It  is, 
in  substance  and  effect,  a  formal  accusation  of  the  prisoner 
of  the  crime  specified.  It  was  presented  by  a  grand  jury- 
it  shows  upon  its  face  the  facts  that  gave  the  Court  jurisdic- 
tion— it  charges,  in  words  having  precise  legal  import,  the 
nature  of  the  offence  charged — it  specifies  with  certainty  the 
person  charged  to  have  been  murdered  by  the  prisoner.  By 
it  he  was  put  on  notice,  and  could  learn  of  the  charge  he 
was  called  upon  to  answer — he  could  learn  from  it  how  to 
plead  and  make  defence.  The  reasons  of  the  perpetration 
of  the  crime  and  the  manner  of  its  perpetration  are  of  the 
incidents — not  of  the  substance — of  the  crime  charged.  To 
charge  them  might  facilitate  the  defence,  but  this  is  not 
essential  to  it — it  is  essential  that  the  substance  of  the  crime 
shall  be  charged — this  gives  sufficient  notice  to  put  the 
prisoner  on  inquiry  as  to  all  the  incidents,  and  every  aspect 
of  it.  Nor  does  this  in  any  degree  abridge  or  militate 
against  the  provisions  of  the  Constitution  (Art  I,  §  12), 
which  provides  that  "  No  person  shall  be  put  to  answer  any 
criminal  charge  except  as  hereinafter  allowed,  but  by  indict- 
ment, presentment  or  impeachment.'*  The  mere  form  of  the 
indictment — any  particular  form — is  not  thus  made  essential- 
The  purpose  is  to  require  that  the  party  charged  with 
crime  by  indictment  shall  be  so  charged  by  a  grand  jury  «s 
that  he  can  learn  with  reasonable  certainty  the  nature  of  the 
crime  of  which  he  is  accused  and  make  defence.  As  we 
have  said,  it  is  not  necessary  in  doing  so  to  charge  the  par- 
ticular incidents  of  it — the  particular  means  employed  i^ 
perpetrating  and  the  particular  manner  of  it,  and  thus  com- 
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THE  STATE  v.  ALBERT  L.  RIPPY. 
Insanity — Homicide — Judge^a  Charge, 

When  upon  the  trial  of  an  indictment  for  murder,  the  defendaot  reiki 
upon  insanity  as  a  defence,  and  produced  testimony  tending  to 
show  that  he  was  laboring,  at  the  time,  under  an  attack  of 
delirium  tremens;  that  he  was  also  under  the  influence  oi  over- 
doses of  morphine,  which  were  calculated  to  produce  frenzj,  md 
that  insanity  was  hereditary  in  his  family:  Held,  that  an  in^nuy 
tion  to  the  jury  which  omitted  to  present  distinctly  the  effect  of 
the  alleged  frenzy,  resulting  from  the  overdose  of  morphine— 
especially  when  the  prisoner  had  asked  a  spc^cial  instructioii  ob 
that  point — was  erroneous,  and  was  not  cured  by  a  general  chvige 
that  **  Insanity  was  a  complete  defence  to  all  criminal  acts  whOe 
under  its  inflnence,  whether  permanent  or  temporary,  and  from 
whatever  cause  produced.'* 

This  was  an  Indictment  for  Murder,  tried  before  Bynvm, 
J.,  at  the  March  Term,  1889,  of  Alamance  Superior  Court 
The  defendant  was  indicted  for  the  murder  of  Abel  Rippy. 
He  plead  "not  guilty,"  admitted  the  killing,  and  relied  upon 
the  defence  of  insanity. 

Only  so  much  of  the  testimony  and  the  ruling  of  his 
Honor  are  here  stated  as  is  necessary  to  the  understanding 
of  the  points  passed  upon  by  this  Court. 

It  was  in  evidence  that  the  prisoner  shot  his  father  with 
a  gun  just  before  "sundown"  on  Friday,  the  1st  day  of 
October,  1888.  The  homicide  was  committed  at  some  hay- 
stacks, near  the  dwelling-house  of  the  deceased.  A  witness 
for  the  State,  a  brother  of  the  prisoner,  testified  that  the 
prisoner  was  about  thirty-five  years  of  age;  that  "he  stayed 
in  the  house  of  the  deceased  some  of  the  time,  but  generally 
stayed  in  a  cabin  on  the  premises,  some  five  hundred  yards 
away  from  the  scene  of  the  homicide,  with  a  crippled  brother, 
named  Benjamin  Rippy;  that  he  had  seen  prisoner  almost 
every  day  for  eighteen  months  preceding  the  homicide,  and 
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him  sober;  that  prisoner  had 
had  returned  to  the  cabin  of 
iier,  on  the  day  of  the  homicide, 
anccs  under  which  the  killing 
18  nnprovoked  by  the  deceased, 
a  brotlier  and  sister  wlio  were 
c  at  the  tiine. 

Benjamin  Rippy,  the  crippled 
ibin,  who  testified  that  defend- 
st  of  the  time  in  the  cabin  ;  that 
three  nights  away,  and  came 
un  on  the  day  of  tlie  homicide, 
down  on  tlie  ground,  in  the 
I  said  to  him, 'you're  got  no 
the  house ;  he  said, '  I  feel  bad ' ; 
alter — he  didu't  say  anytliing; 
atHicted  with  rheumatism  for 
pain;  I  had  given  ittodefend- 
sleep;  I  told  him  better  have 
le  (siiowing  how  mucli);  he  lay 
linutes  and  got  up;  I  gave  him 
ow  much);  I  gave  it  to  him 
1  I  thought  it  would  make  him 
I  didn't  see  what  he  carried, 
ad  ;  I  heard  a  gun  ;  defendant 

that,  in  their  opinion,  the  pris- 
r  the  homicide.  They  described 
.  in  detail.  There  was  also  evi- 
;r'a  ancestors  had  been  insane, 
luced  for  the  defence,  and,  hav- 
sxpert,  said  that  he  had  heard 
esses  in  the  case;  that  he  noted 
tippy  as  to  the  quantity  of  mor- 
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phine  he  gave  defendant  a  few  hours  before  the  homicide: 
that  the  quantity  as  indicated  by  said  BenjamiD  was  an 
overdose,  and  its  effect  would  be  to  produce  wildness  and 
insanity  until  tlie  person  should  give  in  and  sleep  should 
intervene,  and  the  longer  sleep  was  deferred  the  more  pro- 
nounced and  excessive  the  wildness  and  insanity  would 
become.  This  witness  also  testified  to  the  effect  of  excesive 
use  of  alcohol  on  the  brain,  and  that  it  was  calculated  to 
produce  insanity ;  that  sometimes  such  insanity  was  lemfio- 
rary,  and  known  as  mania  potu,  or  delirum  tremens,  and 
sometimes  it  became  permanent;  that  hereditary  insanityis 
recognized  in  medical  science,  and  that  a  person  whose  blood 
was  tainted  with  insanity  would  be  more  liable  to  become 
insane  from  the  excessive  use  of  intoxicants  or  from  an 
overdose  of  morphine. 

Dr.  W.  G.  Stafford  was  introduced  for  the  defence,  and, 
having  qualified  himself  as  an  expert,  testified  that  he  had 
been  present  and  had  heard  and  gave  particular  attention  to 
all  the  testimony  in  this  case.  This  witness  also  testified  as 
to  the  effects  of  long  and  excessive  use  of  alcohol  upon  the 
brain,  and  also  of  the  effects  of  morphine  when  given  in  an 
overdose,  and  said  that  the  quantity  testified  to  by  Benjamin 
Rippy  was  excessive  and  would  produce  insanity  unless 
sleep  very  soon  intervened. 

There  was  testimony  upon  the  part  of  the  State  tending 
to  show  the  sanity  of  the  prisoner. 

Several  instructions  on  the  question  of  insanity  were  asked 
of  the  Court — 

"6.  That  if  the  jury  shall  believe  that  the  prisoner,  at  the 
time  of  the  homicide,  was  in  a  state  of  mind  that  rendered 
him  incapable  of  comprehending  the  criminal  character  of 
his  act,  and  that  his  incapacity  was  the' result  of  an  overdose 
of  a  drug  he  had  taken,  then  they  should  acquit. 

"7.  That  if  the  jury  believe  the  prisoner  subject  to  a  ten- 
dency to  insanity,  and  that,  because  thereof,  extraordinary 
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Shepherd,  J. — after  stating  facts:  The  testimony  in  this 
case  j^resented  several  phases  of  defence,  each  of  which  should 
have  been  clearly  and  distinctly  stated  to  the  jury  with 
proper  explanations.     State  v.  Mathews,  78  N.  C,  537. 

There  was  testinaony  tending  to  show  hereditary  insanity; 
permanent  insanity  produced  by  long  and  continued  use  of 
alcoholic  spirits,  delirium  tremens,  and  temporary  insanity  or 
frenzy  caused  by  an  overdose  of  morphine  administered  as 
a  medicine. 

The  charge  of  his  Honor  on  the  question  of  insanity^ 
very  general,  the  only  one  of  the  above  theories  of  defence 
mentioned  therein  being  that  of  delirium  tremem. 

We  think  that  the  instructions  should  have  given  eqoal 
prominence  to  all  of  the  theories  of  defence  legitimately 
arising  on  the  testimony,  and  that  although  the  latter  part 
of  the  charge  was  suflBciently  comprehensive  to  embrace 
every  view,  it  may  not  be  unreasonable  to  infer  that  the 
deliberations  of  the  jury  were,  in  a  measure,  confined  to  the 
particular  phase  of  defence  mentioned  by  his  Honor. 

But  however  this  may  be,  we  are  clearly  of  the  opioioD 
that  there  was  error  in  the  refusal  of  the  Court  to  give  tie 
sixth  instruction  prayed  for  by  the  prisoner.  This  instru^ 
tion  was  as  follows:  "That  if  the  jury  shall  believe  that  the 
prisoner,  at  the  time  of  the  homicide,  was  in  a  state  of  ffiin<i 
that  rendered  him  incapable  of  comprehending  the  criminal 
character  of  his  act,  and  that  his  incapacity  was  the  result 
of  an  overdose  of  a  drug  he  had  taken,  then  they  shoold 
acquit." 

If  the  homicide  was  committed  while  the  prisoner wasin 
a  frenzy,  produced  by  an  overdose  of  morphine  admint 
tered  to  him  as  medicine  under  the  circumstances  detailed 
by  his  brother,  it  would  be  a  complete  defence.  1  Bo^ 
Crimes,  12;  1  Hale  P.  C,  32;  3  Greenleaf  Ev.,  Sec6;  J!()J« 
v.  StaJts,  33  Ind.,  543. 
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THE  STATE  v.  JAMES  WEAVER. 

Larceny  —  Evidence  —  Indictment  —  Former  Conviction  and 
Acquittal  —  Grand  Jvry  —  Arrest  of  Jvdgment  —  Presuinf- 
tion —  Opening  and  Adjourning  of  Court. 

1.  Upon  a  trial  for  larceny,  it  is  competent,  upon  the  question  of  iden- 

tity, to  show  that  other  property  stolen  at  the  same  time,  thoo^ 
not  charged  in  the  indictment,  was  found  in  the  posseaaoo  d 
the  defendant. 

2.  Where  intent  is  of  the  essence  of  the  crime  charged,  in  order  to  show 

guilty  knowledge,  it  is  not  erroneous  to  receive  evidence  of  dife- 
ent  offences,  but  of  the  same  character  and  connected  with  that 
alleged  in  the  indictment. 

8.  Where  several  articles  are  stolen  at  the  same  time,  or  stolen  in  the 
progress  of  a  series  of  acts,  so  connected  and  continued  that  tfaer 
form  but  one  transaction,  but  one  larceny  is  committed,  and  an 
acquittal  or  conviction  upon  an  indictment  charging  one,  or  onlj 
a  portion  of  the  stolen  articles,  will  be  a  good  bar  to  a  prosecn- 
tion  for  the  remainder. 

4.  It  is  competent  to  show  that  a  declaration  made  by  one  charged  witb 

larceny,  made  at  the  time  of  his  arrest  and  the  finding  of  tbe 
stolen  goods  in  his  possession,  in  respect  to  the  manner  in  wfaidk 
he  obtained  such  possession,  is  false. 

5.  Where  the  record  stated  that  the  persons  impaneled  as  grand  jnrore— 

among  whom  was  the  one  appointed  foreman — were  ''dnlj 
drawn,  sworn,  and  the  Court  having  appointed  J.  P.  foreman,  are 
charged,"  &c. :  Held,  that  it  suflSciently  appears  that  the  foreman 
had  been  duly  drawn,  and  the  proper  oath  had  been  administered 
to  him. 

6.  The  recital  in  an  indictment  that  **the  jurors  upon  their  oath  pve> 

sent,"  &c.,  raises  a  presumption,  when  accompani^  by  the  en- 
dorsement of  **a  true  bill"  signed  by  the  foreman*  that  it  was 
duly  returned  and  presented  in  open  Court,  and  proof  to'  tbe 
contrary  can  only  be  heard  on  plea  in  abatement  made  in  apt 
time. 

7.  Where  the  record  recited  that  a  regular  term  of  a  Superior  Court 

was  opened  and  held  Wednesday^  instead  of  Monday,  of  tbe 
week  fixed  by  the  statute,  it  will  be  presumed  that  the  Saefitf 
had  duly  opened  the  Court  and  adjourned  it  from  day  to  day.  a^ 
provided  in  The  Code,  §926. 
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they  were  made  and  the  buttons  on  them,  as  I  had  tbea 
made  by  an  old  lady  in  the  neighborhood,  and  having  no 
buttons  to  furnish  her,  she  obtained  them  from  several  M 
pairs  of  pants  in  her  house,  and  they  were  of  differat 
varieties.  The  pants  were  found,  on  a  second  search  of 
Weaver's  house,  under  some  dresses  behind  the  door,  ani 
the  undershirt  was  found  between  the  feather  and  straw 
beds,  and  had  never  been  washed  or  worn." 

The  defendant  objected  and  excepted  whenever  the  pants 
were  mentioned  by  the  witness,  and  also  when  tbev  iren? 
exhibited  to  the  jury. 

•The  other  material  facts  are  stated  in  the  opinion  of  tie 
Court. 

There  was  a  verdict  of  guilty,  and  from  the  judgment 
thereon  the  defendant  appealed. 

The  Attorney  General  and  Mr.  R.  W.  WinstoUj  for  the  State 
Mr.  J.  B.  Batchelor,  for  the  defendant. 

Avery,  J.— after  stating  facts  above:  It  is  an  established 
rule  of  evidence,  that  "  when,  on  a  trial  for  larceny, ideflWj 
is  in  question,  testimony  is  admissible  to  show  that  other 
property,  which  had  been  stolen  at  the  same  time,  was  also 
in  the  possession  of  the  defendant  when  he  had  in  posse- 
sion the  property  charged  in  the  indictment."  Wharton 
Crim.  L.,  §50.  This  principle  is  sustained  by  reason  aswell 
as  authority.  When  several  articles  are  taken  at  one  time, 
and  "the  transaction  is  set  in  motion  by  a  single  impu!* 
and  operated  by  a  single  unintermittent  force,  it  forms  a 
continuous  act,  and  hence  must  be  treated  as  onelaivm, 
not  susceptible  of  being  broken  up  into  a  series  of  indictments. 
no  matter  how  long  a  time  the  act  may  occupy."  2  WhartoDS 
Crim.  L.,  §  1817.  So  that  the  testimony  does  not  tendtoprove 
a  diflerent,  but  the  same  offence.  The  plea  of  formeriquit* 
tal  or  conviction  on  this  indictment  would  unquestioDably 
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the  State  to  contradict  it  by  testimony  tending  to  show  thai 
the  defendant  Weaver  did  not  get  the  pants  from  Ellis  aod 
the  latter  bought  no  such  pants  from  Farthing's  store. 

In  addition  to  the  assignments  of  error  in  the  Court  below, 
it  is  insisted  in  this  Court  that  the  judgment  shall  be  arrested 
on  three  grounds,  which  we  will  discuss  seriatim — 

1.  The  record  of  the  swearing  and  impaneling  of  thegraod 
jury  is  as  follows :  "  And  the  aforesaid  good  and  lawful  men 
(among  whom  was  named  in  the  record  Joseph  B  Parham) 
so  summoned  for  the  first  week,  the  following  are  duly  drawn 
and  sworn,  and,  the  Court  having  appointed  Joseph  B.  Par- 
ham  foreman,  are  charged  as  grand  jurors,  to-wit:  R.  B.  BesC 
&c.,  naming  sixteen  others.  We  think  that  it  sufficiently 
appears  from  the  record  that  Parham  was  drawn  as  a  grand 
juror,  and  the  presumption  is  that  the  Court  complied  with 
the  law  by  administering  the  oath  first  to  him  and  then  in 
the  usual  form,  which  pre-supposes  that  to  have  been  done 
to  the  others.  If  such  an  objection  were  good  at  all,  it  is 
questionable  whether  it  could  be  entertained  unless  it  had 
first  been  raised  by  plea  in  abatement  below.  Sta^c  v.  McNeHl^ 
92  N.  C,  812. 

2.  The  objection  that  the  recital  in  the  indictment,  th^l 
"the  jurors,  upon  their  oath,  present,"  &c.,  does  not  suffi- 
ciently show  that  it  was  presented  by  the  jury  in  open  Court, 
cannot  be  sustained.  The  presumption  is  that  it  was  prop- 
erly presented,  as  it  is  endorsed  as  a  true  bill  and  signed  by 
the  foreman,  and  proof  to  the  contrary  could  only  be  heard 
on  plea  in  abatement  filed  in  apt  time.  State  v.  GatVitii,  86 
N.  C,  ()32;  State  v.  Bordeavx,  93  N.  C,  560. 

3.  The  record  of  the  term  at  which  the  case  was  tried 
before  Bynum,  Judge,  sets  forth  that,  "at  Superior  Court, 
continued  nnd  held  in  and  for  the  county  of  Ciranville  and 
State  of  North  Carolina,  at  the  court-house  thereof  in  Oxford, 
on  Wednesday,  the  24th  day  of  April,  A.  D.  1889,  present" 
&c.     It  is  contended  by  counsel  that  the  fact  that  the  Court 


J 


764  IN  THE  SUPREME  COURT. 


State  v,  Wilus. 


which  case  there  would  have  been  a  presumption  that  he 
had  none.     Section  24,  chap.  216,  Acts  1889. 

The  verdict  being  thus  fatally  defective,  there  must  bet 
new  trial.     State  v.  Oakley,  103  N.  C,  409 ;  State  v.  Bnx^,  d 

N.  C,  480. 

Error. 


THE  STATE  v.  ELIJAH  D.  WILLIS. 

Oysters — Statute,  Construction  of. 

**A  natural  oyster-bed,"  as  distinguished  from  an  ''artificial  orsttt- 
bed,''  in  the  sen^e  in  which  those  terms  are  employed  in  The  Cmfe. 
is  defined  to  be  one  not  planted  by  man,  and  is  any  shoaL  Kef. 
or  bottom  where  oysters  are  to  be  found  growing,  not  sparsely  or 
at  intervals*  but  in  a  mass  or  stratum  in  sufficient  quantities  to  be 
valuable  to  the  public. 

This  was  a  criminal  action,  tried  on  appeal  from  a  Jus- 
tice of  the  Peace,  before  Shipp,  J,  at  Spring  Term,  18S9,  of 
Carteret  Superior  Court. 

The  trial  was  on  the  warrant  of  a  Justice  of  the  Peace, 
issued  under  section  3393,  last  clause  of  said  sectioQ,  con- 
tained in  ch.  43,  vol.  II,  of  The  Code,  entitled,  "Oysters and 
other  Fish,"  charging  the  defendant  with  taking  oysters 
from  the  oyster-gardens  of  one  John  D.  Chadwick,  on  or 
about  the  20th  day  of  February,  ltS88,  without  permission 
of  said  Chadwick  first  had. 

The  defendant  pleaded  "Not  guilty,"  contending  that  the 
said  bed  staked  off  and  enclosed  was  "  a  natural  ovster-bed/ 
and  any  citizen  had  a  right  to  take  oysters  therefrom,  under 
the  last  clause  of  section  3390  of  The  Code. 

The  jury  returned  the  following  special  verdict: 
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"  That  the  prosecutor  John  D.  Chad  wick  has  had  his  oyster- 
garden  made  and  staked  out  in  Carteret  County,  according  to 
the  requirements  of  the  statute,  and  obtained  a  license,  or 
grant,  from  the  Clerk  of  the  Superior  Court  of  Catawba  County 
for  the  same ;  that  the  defendant  took  oysters  therefrom,  within 
the  stakes  where  the  garden  was  laid  off,  without  permission 
of  said  John  D.  Chadwick  first  had ;  that  there  were  no  oyster- 
rocks  within  the  stakes  where  the  garden  was  so  laid  off,  but 
that  there  were  some  oysters  within  the  same,  but  they  were 
scattering,  and  oysters  naturally  grew  there;  that  the  area 
embraced  within  the  stakes,  which  was  two  and  three-fourths 
acres,  was  not  such  as  would,  within  itself,  induce  the  public 
to  resort  to  it  and  get  oysters,  but  in  connection  with  the 
oyster-rocks  and  oysters  near  by,  the  public  were  in  the 
habit  of  taking  oysters  from  the  said  area  and  adjacent  ter- 
ritory for  livelihood  and  for  market. 

"If  upon  the  foregoing  statement  of  facts  the  Court  be  of 
opinion  that  the  defendant  is  guilty,  then  the  jury  say  he  is 
guilty;  but  if  upon  said  statement  the  Court  is  of  opinion 
that  defendant  is  not  guilty,  then  the  jury  find  that  he  is 
not  guilty." 

Whereupon,  the  Court  adjudged  that  the  defendant  is  not 
guilty,  and  from  this  judgment  the  Solicitor  appealed. 

The  Attorney  General,  for  the  State. 

Mr.  Charles  R.  ThomaSf  Jr.,  for  the  defendant. 

Shepherd,  J. — after  stating  the  facts:  As  early  as  1822 
the  attention  of  our  Legislature  was  directed  to  the  protec- 
tion of  the  oyster  interests  in  the  waters  of  this  State,  and  a 
statute  was  enacted  inflicting  a  penalty  upon  "masters  and 
skippers"  from  transporting  oysters  out  of  the  State,  and 
also  prohibiting  the  use  of  any  instrument  except  tongs  in 
their  taking. 

In  those  days  the  natural  oyster-beds  were  considered 
amply  sufficient  to  meet  the  demands  of  the  public,  and  it 
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was  only  deemed  necessar}-  to  extend  to  them  the  protection 
of  the  hiw  as  above  stated. 

In  1858  the  law-makers,  appreciating  the  importance  of 
increasing  th^  quantity,  as  well  «s  improving  the  qualiljr 
of  oysters,  parsed  a  statute  very  similar  in  its  provisions  to 
those  of  sections  3390,  3391,  3392,  3393  of  the  prej^ent  Code. 
These  sections  provide  that  anv  inhabitant  *'mav  make  a 
bed  in  anv  of  the  waters  in  this  State  and  lav  down  or  plant 
oysters  or  clams  therein,  having  first  obtained  a  licen^" 
from  the  Clerk  of  the  Superior  Court  of  the  proper  county. 
It  is  further  provided,  that  in  his  petition  he  shall  describe 
particularly  the  place  where  he  desires  to  make  such  bed, 
and  that  he  may  stake  out  such  grounds,  not  exceeding  ten 
acres,  and  that  he  shall  huld  the  same  in  fee.  If,  however, 
he  has  included  within  his  stakes  any  uaturaL  oyder  or  dam- 
bed,  or  a  space  containing  more  than  ten  acres,  or  if  he  shall 
fail  for  the  i)eriod  of  two  years,  either  to  use  such  bed  or 
keep  it  properly  designated  by  stakes,  he  shall  forfeit  such 
license.  The  act  also  provides  that  if  any  one  shall  injure 
such  bed  or  stakes,  or  shall  gather  or  take  away  any  oysters 
within  the  lines  of  the  same  without  the  permission  of  the 
owner,  he  shall  be  subject  to  a  penalty  and  also  to  indict- 
ment. There  is  a  proviso,  however,  **that  notliing  herein 
shall  be  construed  to  *  *  *  authorize  any  person  to 
*  *  *  -stake  off  and  enclose  any  natural  oyster  or  clam- 
bed,  or  in  anywise  to  infringe  the  common  right  of  the  citi- 
zens of  the  State  to  any  such  natural  bed." 

Much  uncertainty  existing  as  to  what  parts  of  the  walere 
were  subject  to  entry  and  grant  under  this  law,  a  commis- 
sion was  appointed  under  ch.  119,  Acts  1887,  to  make  a  sur- 
vey and  finally  determine  and  locate  the  natural  oyster-beds, 
in  order  that  such  entries  and  grants  could  be  intelligendy 
and  safely  made.  This  was  done,  and  it  seems  that  the  pur- 
pose of  the  law  has  been  accomplished,  so  that  no  such 
question  as  is  presented  here  can  generally  arise,  except  as 
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to  grants  made  before  that  time.  For  some  reason,  best  known 
to  the  Legislature,  the  above  act  was  confined  to  the  waters 
north  of  Core  Sound,  and  has  no  application  to  this  case. 
Core  Sound  and  all  the  waters  south  of  it,  therefore,  are  gov- 
erned by  the  sections  of  The  Code  referred  to,  thus  leaving 
the  location  of  the  natural  oyster  and  clam-beds  in  said 
sound  to  the  Courts  and  juries,  as  the  cases  arise. 

We  are  therefore  directly  confronted   with  the  difficult 
duty  of  defining  a  "  natural  oyster-bed." 

Although  the  cultivation  of  oysters  obtained  among  the 
Romans  in  the  days  of  Pliny  (who  speaks  of  it  in  one  of  his 
writings),  and  has  since  been  carried  on  extensively  in  Italy, 
France,  England  and  other  countries,  we  have  been  unable 
to  obtain  from  them  any  light  upon  the  particular  question 
before  us.  In  England,  as  with  us,  great  care  has  always  been 
taken  to  preserve  to  the  public  the  common  right  of  fishery, 
80  that  in  granting  privileges  for  oyster  culture  this  public 
right  has  not  been  impaired  to  any  material  extent.  Hem  e,  as 
we  have  seen,  the  Legislature,  while  encouraging  the  culti- 
vation of  oysters,  has  provided  that  natural  oyster  or  clam- 
beds  shall  not  be  subject  to  entry. 

In  1885,  Lieutenant  Francis  Winslow,  of  the  United  States 
Navy,  was  detailed,  at  the  request  of  the  Legislature,  to  make 
a  "survey  of  the  natural  oyster-beds  and  private  oyster-gar- 
dens, together  with  an  examination  of  the  waters  of  the  State 
with  reference  to  the  possibilities  for  the  culture  of  shell-fish," 
&c.  His  report  presents,  with  much  intelligence,  the  different 
theories  advanced  as  to  what  is  a  natural  oyster-bed. 

He  says:  "  In  carrying  out  the  first  special  requirement  of 
the  resolution,  a  difficulty  experienced  in  all  oyster  localities 
wasat  once  encountered.  The  question  arose  here,  as  elsewhere, 
as  to  what  was  properly  *  a  natural  oyster-bed/  Naturally,  that 
question  had  to  be  answered  before  the  natural  beds  could  be 
surveyed  and  located.  Very  few  people  know  what  is  or  what 
constitutes  a  natural  oyster-bed.     Indeed,  it  is  only  a  matter 
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of  opinion  at  the  best,  and  opinions  are  likely  to  be  influ- 
enced largely  by  self-interest  A  large  number  of  persons 
make  a  distinction  between  oyster-beds  that  ebb  dry  and 
those  that  are  covered  at  all  states  of  the  tide — a  dis- 
tinction which,  it  is  needless  to  sav,  does  not  have  any  foun- 
dation  to  rest  upon.  Many  also  appear  to  think  that  a  nat- 
ural bed  is  not  a  *  natural  bed/  in  the  meaning  of  the  law. 
because  it  is  a  little  one.  On  the  other  hand,  there  are  some 
whose  definition  of  natural  bed  is  so  liberal  that  it  not  onl? 

m 

covers  all  places  where  oysters  were  in  the  past  or  in  the 
present,  but  includes  any  area  where  they  might,  could, 
would  or  should  grow  in  the  future.  Arguments  have  been 
made  to  the  effect  that,  as  the  drifting  *spat*  was  evidently  a 
product  of  nature,  wherever  the  *spat'  attached  or  oysters 
grew,  that  spot  became  a  natural  oyster-bed.  Evidently 
such  a  view  would  preclude  any  system  of' oyster  culture. 
On  the  other  hand,  it  has  been  argued  that  small  groups 
and  bunches  of  oysters,  separate  and  distinct  from  any  con- 
siderable area,  were  not  natural  beds  within  the  meaning  of 
the  law.  A  legal  decision  (by  Judge  Goldsborough,  of  Mary- 
land) defines  a  natural  bed  as  one  not  made  by  man, and 
of  sufficient  area  to  have  been  profitably  worked  by  the  gen- 
eral public,  as  common  property,  within  some  recent  period 
of  time.  This  decision  has  been  practically  adopted  by  the 
Shell-fish  Commission  of  Connecticut,  in  defining  the  natu- 
ral beds  of  that  State,  and  this  course  has  been  approved  by 
legislative  enactment.  Useful  as  a  guide,  however,  it  would 
not  be  proper  to  be  strictly  governed  by  the  Groldsborough 
decision  in  defining  the  natural  beds  in  North  Carolina.  In 
this  State,  the  oyster  industry  is  yet  in  its  infancy  The 
population  is  too  sparse,  and  the  present  demand  too  slight 
to  have  caused  any  continuous  fishery,  or  even  any  general 
knowledge  of  the  positions  or  areas  of  the  natural  beds. 
Mere  testimony  as  to  previous  fishery,  or  non-fishery,  woald 
not,  therefore,  in  all  places  be  conclusive." 
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It  is  not  easy,  from  these  conflicting  theories,  to  de 
■atisfactory  definition.  We  think  that  it  is  the  capa 
the  bottom  to  attach  wliat  fishermen  call  the  drifting  "s 
or  "spat,"  which  distinguishes  a  natura]  from  an  a; 
oyster-bed,  but  it  will  not  do  to  confine  this  capacity 
inherent  character  of  the  soil,  since  many  beds  whi 
DOW  considered  natural  may  owe  tlieir  origin  to  a: 
causes,  such  as  the  deposit  of  brush,  shells,  drift-woi 
other  objects  to  which  the  young  oysters  have  adhen 
Uius,  after  many  years,  resulted  in  the  formation  of  a  a 
which  fulfills,  in  every  way,  the  common  idea  of  a  i 
bed.  Neither  can  it,  with  reason,  be  said  that  every 
the  bottom  to  which  oysters  may  adhere,  or  to  whic 
do  adhere  and  grow,  will  constitute  such  a  bed,  as  tin 
be  found  scattered  here  and  there  in  such  small  qu; 
as  to  be  of  but  little  value  to  the  public,  and  such  a 
would  prevent  entries  and  thus  defeat  the  purpose  of  i 
ID  encouraging  their  cultivation. " 

Something  more  permanent  and  valuable  is  meant 
word  "  bed."  Webster's  Dictionary  (1st  ed.)  and  the  ( 
Diclionarj'  give  as  one  of  the  definitions  of  bid  "a  '. 
liratum,  an  extended  mass  of  anything,  whether  uf 
earth  or  within  it,  as  a  bed  of  sulphur,  a  bed  of  sand  oi 
and  so  the  verb  bed — "  to  lay  in  a  stratum,  to  stratify 
in  order  or  flat,  as  bedded  clay,"  &c.  This  view  ia  we 
trated  by  the  utraium  of  marl  to  be  seen  in  the  hanks  o 
of  our  eastern  rivers,  and  the  raarl-pit£  in  the  eastern 
tills  State,  the  same  being  composed,  mainly  and  in 
casea,  entirely  of  oyater-shella,  with  alluvial  deposits 
These  considerations  would  exclude,  therefore,  the  " 
Ing"  growth  of  oysters  which  is  to  be  found  in  man 
of  the  waters,  and  which  is  too  small  in  quantity  i 
value  to  the  public. 
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We  think  that  a  natural,  as  distinguished  from  an  artifi* 
cial,  oyster-bed,  is  one  not  planted  by  man,  and  is  any  shoal, 
reef  or  bottom  where  oysters  are  to  be  found  growing,  not 
sparsely  or  at  intervals,  but  in  a  mass,  or  stratum,  and  in 
suflScient  quantities  to  be  valuable  to  the  public.  This  M- 
nition,  we  think,  is  more  in  accord  with  the  spirit  of  our 
Legislature  than  that  of  Judge  Goldsborough.  The  latter, 
in  our  opinion,  lays  too  much  stress  upon  the  arm,  and 
involves  an  inquiry  into  the  methods  of  taking  oysters  and 
remuneration  for  the  labor  and  capital  employed.  Too 
many  elements  of  uncertainty  enter  into  it  to  be  of  practical 
use  in  this  State,  where  the  cultivation  of  oysters  is  in  its 
infancy  and  their  taking  by  the  public  is  not  exclusively 
for  the  purpose  of  sale  and  profit. 

While  it  seems  impossible  to  give  a  more  particular  defi- 
nition, it  is  believed  that  the  one  we  have  adopted  reflects 
the  true  spirit  of  the  law  and  may  be  of  some  practical  ose 
in  ascertaining  where  grants  may  be  made. 

The  application  of  the  principles  we  have  laid  down  to 
the  case  before  us  is  easy.  The  special  verdict  finds  that, 
although  oysters  naturally  grew  within  the  stakes,  they  were 
scattering  and  insufficient  in  quantity  to  induce  the  public 
to  resort  to  them  alone  as  a  means  cf  livelihood  or  "for mar- 
ket." The  verdict  also  negatives  the  existence  of  "  oyster- 
rocks,"  a  species  of  oyster-beds.  It  is  very  clear  that  the 
verdict  does  not  bring  this  case  within  the  definition  which 
we  have  formulated,  and  we  are,  therefore,  of  the  opinion 
that  his  Honor  committed  an  error  when  he  held  that  the 
area  in  question  was  a  natural  oyster-bed. 

Error. 
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THE  STATE  v.  MOSES  ANDERSON. 
Master  and  Servant — Parent  and  Child — Entiei 

1.  Tbe  statute  {The  Code,  §^8119.  8130)  making  it  a  i 

entice,  pereiiade,  or  procure  a  servant  to   uniav 

'     service  of  his  master,  extends  only  to  those  a 

/        relation  of  master  and  servant  is  created  either  b  j 

I  contract,  orally  or  in  writing,  entered  into  by  the 

and  the  employer. 

S.  If  a  minor,  without  the  consent  of  his  parents,  ei 
relation,  the  latter  may.  without  offending  agsi 
command  hta  child  to  quit  the  service  of  his 
parental  right  to  control  the  child  being  parem 
the  employer  under  the  contract.  It  would  be 
one  who  occupied  no  mch  rt^lation. 

This  is  a  criminai.  action,  which  was 
Bynum,  J.,  at  August  Term,  1889,  of  LkN( 
Court. 

The  defendant  is  charged  in  ihe  indictment 
tion  of  the  statute  {The  Code,  §3119).  He  ] 
guilty." 

On  the  trial  the  jury  rendered  a  special  ver 
tially  as  follows : 

"The  defendant,  in  January  of  1889,  hired 
cutor  his  son  Lloyd,  a  minor,  to  work  for  h 
first  of  August,  1889,  at  |9  per  month.  Thi 
under  the  control  of  his  father,  the  defendant. 
of  May,  1889,  the  latter  went  to  the  house  of  tl 
where  his  son  was  at  work,  and  ordered  him  I 
for  the  prosecutor,  the  latter  protesting  against 
ingthe  services  of  the  son  until  .\ugust,  under 
and  that  he  had  paid  for  more  of  the  son's  ser 
had  rendered,  but  nevertheless,  under  the  order 
the  son  quit  work  and  the  employ  of  the  pr 
did  not  return." 
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The  Court  was  of  opinion  that  the  defendant  was  oot 
guilty,  and  directed  that  verdict  to  be  entered,  which  was 
done,  and  an  order  discharging  the  defendant  was  made. 

The  Solicitor  for  the  State  excepted  and  appealed  to  this 
Court. 

Tlie  Attorney  General,  for  the  State. 
No  counsel  for  the  defendant. 

Merrimon,  C.  J. — after  stating  the  case:  The  statute (7%e 
Code,  §§  3119,  3120)  prescribes,  among  other  things,  that  "if 
any  person  shall  entice,  persuade  and  procure  any  servant 
by  indenture,  or  any  servant  who  shall  have  contracted  in 
writing,  or  orally,  to  serve  his  employer,  to  unlawfully  leave 
the  service  of  his  master  or  employer,  &c.,  *  *  *  the 
offender  shall  be  guilty  of  a  misdemeanor  and  fined  not 
exceeding  one  hundred  dollars,  or  imprisoned  not  exceed- 
ing six  months."  We  think  that  the  Court  below  held  prop- 
erly that  what  the  defendant  did  was  not  a  violation  of  the 
above  recited  statutory  provision. 

It  will  be  observed  that  it  makes  it  a  misdemeanor  to 
entice,  persuade  and  procure  one  of  two  classes  of  servants 
"to  unlawfully  leave  the  service  of  his  master  or  employer." 
First,  one  who  is  such  by  indenture ;  secondly, "  one  who 
shall  have  contracted  in  writing,  or  orally,  to  serve  his 
employer."  It  does  not,  in  terms,  or  by  just  implication, 
extend  to  or  embrace  servants  who  become  such  by  rela- 
tions otherwise  created.  The  two  classes  thus  specified 
embrace  the  great  body  of  servants  employed,  and  it  seems 
that  the  purpose  of  the  statute  is  to  protect  masters  and 
employers  against  officious  and  sinister  intermeddlers,  what- 
ever their  motives,  with  them.  Such  servants  would  feel 
mote  at  liberty  to  be  persuaded  and  procured  to  quit  their 
masters'  employ.  As  to  servants,  not  so  numerous,  becoming 
such  otherwise  than  as  so  provided,  the  master  or  employer 
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would,  ordinarily,  be  helped  to  retain  control  of  thetn  by  the 
person  from  whom  he  hired  them,  or,  in  case  of  his  unlawful 
interference  with  them,  he  would  have  his  civil  remedy 
against  him. 

The  servant  of  the  prosecutor,  who  is  charged  in  the  indict- 
ment to  have  been  "  enticed,  persuaded  and  procured  "  by  the 
defendant  to  leave  his  service,  was  not  such  by  indenture, 
nor  was  he  such  by  any  contract  on  his  part  with  the  prose- 
cutor. The  defendant  himself  hired  his  son,  a  minor  under 
his  control,  such  servant  to  the  prosecutor,  and,  as  we  have 
seen,  what  he  did  does  not  come  within  the  inhibition  of  the 
statute  cited. 

But  if  the  statute  were  more  comprehensive  than  it  is,  the 
defendant  did  not  "  entice,  persuade  and  procure  "  the  prose- 
cutor's servant  to  quit  his  service  as  contemplated  by  the 
statute.     He,  openly  and  defiantly,  claiming  and  exercising 
authority  and  control  as  father  of  the  servant,  a  minor, 
commanded  him  to  quit  the  prosecutor's  service,  and,  acting 
upon  such  command,  he  did  so.     He  did  not  **  entice,  per- 
suade and  procure."     If  the  prosecutor  had  employed — con- 
tracted with — the  minor  son  of  the  defendant  without  the 
latter's  sanction,  the  latter  would,  in  that  case,  have  had  the 
right  as  father  to  command  and  require  his  son — the  ser- 
vant—to quit  such  service  and  go  home,  because  his  rights 
would  have  been  paramount  to  that  of  the  prosecutor,  nor 
would  this  be  a  violation  of  the  statute.     But  if  the  minor 
had  so  contracted,  and  a  person,  other  than  the  father,  had 
"enticed,  persuaded  and  procured"  such  servant  to  quit  his 
employer's  service,  such  person  would  be  guilty  of  a  viola- 
tion of  the  statute.    State  v.  Hanvood — decided  at  this  term. 
There  is  no  error,  and  the  judgment  must  be  affirmed. 

Affirmed. 
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THE  STATE  v.  A.  B.  JENNINGS. 

Secret  Fdonious  Asscndi — Statute —  Verdict. 

1.  The  statute— ch.  82,  Laws  of  1887 — which  provides  that  "  any  pencm 

who  shall  maliciously  commit  an  assault  and  battery  with  a 
deadly  weapon  upon  another,  by  waylaying,  or  otherwise  tn  a 
secret  manner^  with  intent  to  kill,  shall  be  guilty  of  felooy, 
embrace^  assaults  made  upon  one  who  has  no  notice  of  the  pur- 
pose or  presence  of  the  assailant,  though  it  may  be  in  a  public 
place  and  in  the  presence  of  others,  without  any  attempt  on  the 
part  of  the  assailant  to  conceal  his  identity,  as  well  as  assaults 
made  by  lying  in  wait,  or  in  such  manner  as  tends  to  conceal  the 
identity  of  the  assailant. 

2.  Upon  the  trial  of  an  indictment  charging  a  secret  felonious  aasault, 

the  jury  may  be  instructed  that  if  they  find  that  only  a  simple 
assault  and  battery  was  committed,  they  should  return  a  verdict 
of  guilty  (Laws  1885,  ch.  68).  In  such  cases,  however,  it  is  sug- 
gested that  the  jury  be  directed  to  return  a  verdict  of  "not  guilty 
of  the  felony  charged,  but  guilty  of  an  assault." 

The  defendant  was  indicted  for  Secret  and  Malicious 
Assault  with  intent  to  kill  (under  ch.  32,  Laws  of  1887),  and 
tried  at  the  August  Term,  1889,  of  the  Superior  Court  of 
Lenoir  County,  before  Bynum^  J, 

The  prosecutor  and  another  witness  were  examined  for 
the  State.  No  testimony  was  offered  for  the  defendant  The 
material  parts  of  the  testimony  were,  in  substance,  as  fol- 
lows: "  The  prosecutor  was  standing  on  the  public  square, 
eight  or  ten  feet  from  the  street,  in  Kinston,  during  the  early 
part  of  one  night  in  the  February  previous  to  the  Court, 
with  his  hands  in  his  pockets,  looking  at  an  "  Indian  show," 
when  he  received,  in  quick  succession,  a  cut  with  a  knife  in 
the  neck,  another  on  the  back  of  his  shoulder,  and  three  or 
four  on  the  head.  He  pulled  his  hand  out  of  his  j">cket 
and  put  it  to  his  face  and  felt  blood,  but  still  did  not  know 
from  what  quarter  the  blows  came.    He  turned,  getting  a 
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eot  in  the  forehead,  and  recognized  and  grabbed  the  defend- 

&nt,  when  they  went  down  in  a  struggle.    The  assault  was 

lEiade  from  behind,  without  notice  to  the  prosecutor.    The 

streets  were  lighted  up  so  that  a  person  might  be  seen  and 

recognized  thirty  or  forty  feet  on  the  street.     A  large  crowd 

of  people  were  standing  just  behind  the  prosecutor,  but  he 

did  not  know  who  was  cutting  him  till  he  turned  and  received 

a  cut  in  the  face.     The  prosecutor  was  picked  up  and  carried 

to  a  doctor's  office  and  fainted.     There  were  three  or  four 

hundred  peopl^  on  the  square,  and  in  the  street,  before  and 

behind  the  prosecutor.     The  defendant  said,  just  as  he  was 

pulled   away   from  the  prosecutor,  "  I   tried  to   kill  him." 

There  were  people  in  the  windows  of  the  court-house. 

The  other  witness  testified  further,  in  substance,  that  there 
were  people  standing  on  the  streets,  in  the  store-doors, 
behind  the  prosecutor,  and  in  such  a  position  as  to  command 
a  view  of  the  defendant  when  he  attacked  the  prosecutor. 
The  defendant  was  cutting  the  prosecutor  when  that  witness 
first  saw  him,  and  soon  after  some  one  took  hold  of  him. 
Defendant  did  not  attempt  to  run.  The  defendant  offered 
no  testimony. 

■ 
The  Attorney  General^  for  the  State. 

Messrs.  George  Rountree  and  N.  J.  Rouse,  for  defendant. 

Avery,  J. — after  stating  the  facts:  The  statute  under 
which  the  indictment  was  drawn  provides  "  that  any  person 
who  shall  maliciously  commit  an  assault  and  battery  with 
any  deadly  weapon  upon  another  by  waylaying,  or  other- 
wise in  a  secret  manner,  with  intent  to  kill  such  person,  shall 
be  guilty  of  a  felony,"  &c. 

The  Judge  in  the  Court  below  was  requested  to  instruct 
the  jury,  among  other  things,  in  substance,  that  the  statute 
includes  those  assaults  and  batteries  which  are  committed  in 
such  a  manner  as  tends  to  conceal  and  keep  from  the  public 
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the  identity  of  the  assailant,  and  thereby  evade  the  law  and 
escape  punishment,  but  does  not  embrace  an  assault  made 
without  any  attempt  to  conceal  his  identity,  though  the  per- 
son assaulted  may  be  taken  at  a  disadvantage  and  stricken 
without  notice. 

In  view  of  the  instruction  asked,  the  CJourt  charged  the 
jury,  in  substance,  that  if  the  attack  was  made  in  such  a  way 
as  to  prevent  Lowry  (the  prosecutor)  from  seeing  who  was 
making  the  attack,  or  from  repelling  it,  then  that  was  a 
secret  assault,  and  if  the  jury  found,  also,  that  defendant  made 
the  assault  with  a  deadly  weapon,  and  with  intent  to  kill, 
and  was  actuated  by  malice  against  the  prosecutor,  they 
would  return  a  verdict  of  guilty  of  the  felony,  as  charged. 

We  concur  in  the  construction  placed  by  His  Honor  upon 
the  statute.  It  was  not  the  purpose  of  the  Legislature  to 
reach  only  men  who  lie  in  wait  to  wreak  vengeance  on  their 
enemies,  or  who  try  to  cover  up  their  tracks  and  conceal  their 
identity  in  order  to  evade  the  punishment.  The  law  looks 
primarily  to  the  protection  of  the  life  of  the  party  assailed, 
and  that  consideration  rises  in  dignity  and  importance  above 
every  other.  Under  the  law  of  self-defence  one  may  repel 
force  by  force  to  save  his  person,  and  he  may  shoot  down 
another  who  is  attempting  to  commit  arson  or  burglary  upon 
his  dwelling  for  the  purpose  of  protecting  his  property  when 
necessary.  If  the  offender  maliciously  burn  or  breaks  into 
the  house  with  felonious  intent  in  the  night-time,  the  crime 
is  punishable  with  death,  and  one  of  the  reasons  for  inflict- 
ing such  penalty  is  that  the  owner  may  be  taken  at  a  dis- 
advantage and  slain  by  the  felon  to  conceal  the  one  crime, 
or,  in  the  other  case,  the  owner  may  perish  in  the  inceudiair 
flames  for  want  of  notice. 

So  the  attempt  to  conceal  from  the  owner  the  fact  of 
taking  and  appropriating  to  one^s  use  his  goods,  is  among 
the  strongest  evidence  of  a  felonious  intent.  The  owner, 
with  notice,  will  possibly  hold  fast  to  his  property,  or  follow 
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and  reclaim  by  voluntary  surrender  or  legal  procpss ;  but  he  is, 
above  all  persons,  alive  to  the  importance  of  protecting  it, 
and  the  taker  understands  that  a  knowledge  of  the  taking 
on  his  part  endangers  his  person  and  imperils  his  success. 

The  idea  of  fair  play,  which  commends  itself  to  the  com- 
mon sense  and  reason  of  mankind,  permeates  the  whole 
range  of  criminal  law  intended  for  the  protection  of  the 
person  and  property,  and  there  seems  to  have  been  a  lead- 
ing purpose  in  its  origin  to  insure  to  every  one,  not  only 
the  right,  but  as  far  as  possible  the  opportunity  by  his  per- 
sonal presence  and  reasonable  resistance,  to  prevent  injury  to 
either. 

One  who  lies  in  ambush  may  succeed  both  in  wounding 
or  killing  his  adversary  and  conceal  his  identity,  but  it  is 
no  less  an  attempt  at  assassination,  falling  under  the  general 
description,  otherwise  in  a  secret  manner  (or  in  such  a  way 
as  to  surprise  the  party  assailed)  to  cut  and  thrust  one 
standing  with  his  hands  in  his  pockets,  from  behind  on  the 
neck,  head  and  shoulders  with  a  knife.  A  word  of  warn- 
ing in  such  cases  may  enable  the  person  threatened  to  escape 
by  flight  or  save  himself  harmless  by  resistance.  This 
statute  was  intended  to  follow  in  the  old  wake,  and  make 
it  doubly  dangerous  to  assail  a  person  on  unequal  terms, 
and  with  a  deadly  purpose,  and  thus  deter  men  who  are 
mad  with  malice,  by  the  terrors  of  threatened  punishment, 
from  inflicting  injury  on  those  who  are  innocent  and  unsus- 
pecting, and  both  deserve  and  need  to  be  shielded  by  the 
power  of  the  State. 

We  think  that  this  interpretation  of  the  statute  harmo- 
nizes with  the.  whole  criminal  code  of  North  Carolina,  pro- 
tects men  from  surprise  by  secret  foes,  and  makes  secrecy  the 
test  of  the  commission  of  another  crime,  as  it  is  already  a 
badge  of  fraud  and  evidence  of  evil  intent  in  other  cases. 

The  words  of  the  statute  should  be  construed  according 
to  their  natural  import.     Potter's  Dwarris,  p.  127,  1;  iMd 
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122,  8  &  10.  So  taken,  it  Includes  not  only  the  case  of  0110 
who,  by  waylaying,  attempts  to  conceal  his  identity  from 
other  persons  as  well  as  the  part>  injured,  but  also  that  of  a 
person  who,  otherwise  than  by  lying  in  ambush,  hides  hit 
purpose  from  the  party  assailed  till  it  is  too  late  to  guard 
against  its  accomplishment.  The  usual,  if  not  the  oolj, 
mode  of  concealing  identity,  or  attempting  to  do  so,  in  order 
to  evade  detection  and  punishment,  is  by  laying  in  wait, 
concealed  from  view,  or  by  waylaying,  which  is  synony- 
mous with  the  other  expression  and  the  words  **  otherwise," 
in  a  ''  secret  manner,''  must  have  been  meant  to  reach  just 
such  cases  as  that  at  bar. 

The  Act  of  1868,  to  which  reference  was  made  by  counsd 
in  their  earnest  and  able  presentation  of  their  grounds  of 
appeal,  was  widely  different  in  its  provisions  from  the  Act 
of  1887.  It,  in  plain  terms,  made  every  man  who  struck 
another,  or  attempted  to  strike  him  in  striking  distance, 
either  with  a  weapon,  deadly  per  «f^,or  declared  by  the  Court 
to  be  deadly,  punishable,  upon  conviction,  with  imprison- 
ment in  the  State  prison.  So  that,  if  one  used,  upon  a  sud- 
den impulse,  and  provoked  by  grossly  insulting  language,a 
stick  that  might  produce  death,  or,  in  the  heat  of  passion, 
while  willingly  engaged  in  an  afiray,  struck  with  such  a 
stick  or  stone,  he  was  guilty  of  an  offence  punishable  with 
infamous  punishment.  According  to  the  plain  import  of 
the  Act  of  1887,  if  one  of  several  persons  already  engaged 
in  a  general  affray  should  covertly  strike  another,  without 
warning,  from  behind  with  a  deadly  weapon,  it  is  necessary 
to  prove  also,  affirmatively  and  fully,  by  the  declarations 
of  the  party  accused,  or  by  other  facts  and  circumstances, 
that  he  was  actuated  by  malice  in  making  the  secret  assault 
On  failure  of  such  proof,  he  could  not  be  convicted. 

The  defendant  asked  the  Court  to  instruct  the  jury  "that, 
under  this  indictment,  the  jury  cannot  find  the  defendant 
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gailty  of  a  common  assault  and  battery  with  a  deadly 
weapon,  nor  of  assault  and  battery  with  intent  to  kill." 

The  cutting  with  a  knife  by  the  defendant  was  admitted. 
The  Court,  after  instructing  the  jury  what  it  was  necessary 
to  prove  beyond  a  reasonable  doubt,  in  order  to  establish  the 
guilt  of  the  defendant  in  manner  and  form  as  charged  in  the 
bill,  told  them  that,  if  they  were  satisfied  that  the  secret  felo- 
nious assault  had  been  committed  as  charged,  they  would 
return  a  verdict  of  "guilty."  But  he  told  them  further  that 
an  assault  with  a  knife  was  admitted,  and,  if  the  jury  should 
determine  under  the  instruction  that  the  defendant  was  not 
guilty  of  the  felonious  assault  as  charged,  then  they  would 
return  as  their  verdict  "guilty  of  assault." 

If  this  instruction  was  erroneous,  we  cannot  see  how  the 
defendant  has  been  injured  by  it,  because,  under  proper 
instructions,  the  jury  found  him  guilty  as  charged,  and  had, 
therefore,  no  opportunity  to  consider  or  act  upon  the  sug- 
gestion of  the  Judge.  *  *  *  But  we  agree  with  the  Court 
below  that  indictments  like  this  come  under  the  provisions 
of  chapter  68  of  the  Laws  of  1885,  "that,  on  the  trial  of  * 
*  *  any  felony  whatsoever,  when  the  crime  charged  shall 
include  an  assault  against  the  person,  it  shall  be  lawful  for 
the  jury  to  acquit  of  the  felony  and  to  find  a  verdict  of  guilty 
of  an  assault  against  the  person  indicted,  if  the  evidence  shall 
warrant  such  finding."  But  we  suggest  that  the  language 
of  the  law  ("it  shall  be  lawful  for  the  jury  to  acquit  of  the 
felony")  seems  to  require  as  the  verdict  of  the  jury,  "not 
guilty  of  the  feluny  charged,  but  guilty  of  an  assault,"  and 
this  would  be  analagous  to  the  finding,  in  a  case  where  a 
prisoner  is  charged  with  murder  but  convicted  of  man- 
slaughter "  not  guilty  of  the  felony  and  murder  of  which 
he  stands  charged,  but  guilty  of  felonious  slaying." 

All  discussions  of  this  kind  might  be  avoided  in  future, 
and  inexperienced  juries  might  be  saved  from  perplexity. 
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by  drawing  the  bills  of  indictment  with  two  counls.   Thoogh 
not  essential,  it  is  not  erroneous  to  do  so. 

We  conclude,  therefore,  that  there  was  no  error  that  woald 
•entitle  the  defendant  to  a  new  trial. 

Affirmed. 


THE  STATE  v.  CHARLES  JOHNSON. 


**  Prejudice  " — Judges — Evidence — Statute —  DiscretiorL 

1.  The  provision  in  the  statute— ch.  53,  Laws  of  1885— that  the  trial  oC 

an  indictment  pending  in  the  Criminal  Courts  of  New  Hanover 
and  Mecklenburg  may  be  transferred  to  the  Superior  Coattai 
those  counties  on  account  of  the  **  prejudice  "  of  the  Judge  thereout 
extends  only  to  those  cases  where  that  Judge  has  such  settled, 
preconceived  opinions,  hostile  to  the  party  to  be  tried,  as  wooU 
render  him  unable  to  impartially  discharge  his  functions. 

2.  Whether  such  removal  should  be  made  is  ordinarily  a  matter  of  uiii«' 

viewable  discretion,  though,  in  an  extreme  case,  it  might  be otba- 
wise. 

d.  Where  the  presiiiing  Judge  said,  in  a  private  conversation,  after 
hearing  the  testimony  of  a  witness,  who  was  thereafter  indicted 
for  perjury  committed  in  giving  that  testimony,  that  the  vitnea 
was  "  a  grand  scoundrel  *':  Held,  no  evidence  of  such  '*  prejodice" 
as  would  disqualify  him  from  presiding  at  the  trial  for  perjurr. 

Civil  action,  tried  in  the  Criminal  Court  of  New  Han- 
over County,  at  September  Term,  1889,  MeareSy  J.,  presiding. 

The  defendant  in  the  action  was  examined  as  a  witness 
for  the  State  in  a  criminal  action  pending  in  the  Criminil 
Court  of  the  County  of  New  Hanover,  wherein  the  defend- 
ants were  charged  with  the  crime  of  larceny.  After  the  trial 
in  that  action,  the  defendants  having  been  acquitted,  and 
after  the  Court  had  adjourned,  in  a  private  conversation  with 
one  of  the  counsel  for  the  prosecution,  the  Judge  of  the 
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Sriminal  Court  who  presided  at  the  trial,  and  who  presided 
sit  the  trial  presently  to  be  mentioned,  said  of  the  present 
defendant,  who  had  been  so  examined  as  a  witness,  he  was 
"a  grand  scoundrel." 

The  next  morning  the  grand  jury  presented  an  indict- 
ment, charging  the  defendant  with  the  crime  of  perjury, 
committed  on  the  trial  of  the  action  above  mentioned.  This 
was  Friday  morning  of  the  Term  of  the  Court.  The  defend- 
ant having  appeared  and  pleaded  not  guilty,  moved  that  the 
action  be  continued.  The  motion  was  denied,  and  it  was 
ordered  that  the  case  stand  for  trial  on  the  next  succeeding 
dav. 

When  the  action  was  called  for  trial,  the  defendant  moved 

that  it  be  transferred  to  the  Superior  Court  of  New  Hanover 

County,  as  allowed  by  the  statute  (Acts  1885,  ch.  63,  §  16), 

and  produced  his  own  aflBdavit  in  support  of  his  motion,  in 

which    he  stated   that   the   presiding  Judge,  "apparently, 

formed  a  very  decidedly  unfavorable  opinion  of  this  aflSant 

from  the  testimony  of  said  defendants  (in  the  action  first 

above  mentioned),  and  others,  who  are  the  State's  witnesses 

against  this  defendant  and  affiant — ^so  much  so  that  he,  the 

said  Judge,  remarked  to  this  affiant's  counsel  that  he,  this 

affiant  and  defendant,   was  "a  grand   rascal   or  a  grand 

scoundrel";  wherefore,  this  affiant  and  defendant  alleges 

and  declares  that  he  has  reason  to  believe,  and  does  verily 

believe,  that  he  cannot  obtain  a  fair  trial  and  justice  at 

this  Court,  on  account  of  the  prejudice  of  the  presiding 

Judge,"  &c. 

The  Court  denied  the  motion  and  the  defendant  excepted. 
He  was  then  put  upon  his  trial.  There  was  a  verdict  of 
guilty  and  the  defendant  moved  for  a  new  trial,  assigning  as 
ground  of  his.  motion  that  the  Court  had  refused  to  transfer 
the  action  to  the  Superior  Court. 

The  Attorney  General,  for  the  State. 
No  counsel  for  the  defendant. 
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Merrimon,  C.  J. — ^after  stating  the  case :  It  does  not  appear 
that  the  presiding  Judge  had  any  settled,  or,  indeed,  any  ill- 
will  or  prejudice,  in  any  legal  sense,  against  the  defendaDt 
The  latter,  shortly  before  this  action  began,  was  examined 
as  a  witness  on  a  criminal  trial  in  the  same  Court  before  the 
presiding  Judge,  and,  as  the  latter  thought,  placed  hiiDsdf 
in  a  very  unfavorable  light.  The  Judge  spoke  of  this  in  a 
private  conversation  with  one  of  the  counsel,  and  said  of 
him  that  he  was  ''a  grand  scoundrel/'  This  was  a  harsh 
remark,  but  it  did  not  of  itself  imply  malice  or  prejudice, or 
such  dislike  as  would  lead  an  intelligent  Judge  to  do  the 
defendant  injustice  in  this  or  any  other  case  It  was  no 
more  than  a  harsh  criticism  made  privately  in  the  hearing 
of  defendant's  counsel,  without,  so  far  as  appears,  any  malice 
or  prejudice  to  injure  the  defendant.  Judges  very  often  see 
suitors  and  witnesses  appear  before  them  in  very  unfavorable 
views — saying  and  doing  things  reprehensible,  indicative  of 
unjust  and  evil  purposes.  If  in  such  a  case  a  Judge  should 
incautiously  in  a  private  conversation  speak  harshly  of  a 
person  so  compromising  himself,  this  surely  could  not  <rf 
itself  be  properly  regarded  and  treated  as  implying  preju- 
dice of  the  Judge  so  speaking,  or  of  itself  evidence  of  it 
Indeed,  sometimes  Judges  from  the  bench  reprimand  offend- 
ing persons,  but  this,  while  it  should  be  done  cautiously  and 
only  in  clear  cases,  could  not  be  regarded  as  implying  ill- 
will  or  prejudice  of  the  Judge.  In  such  case,  he  is  pre- 
sumed to  speak  in  condemnation  of  the  wrong  and  with  a 
view  to  correct  it.  Judges  in  the  course  of  their  duties  as 
to  matters,  cases  and  things  that  come  before  them  are  not 
presumed  to  be  mean  and  unprincipled  men,  seeking  to 
gratify  feelings  of  malice  and  revenge,  or  to  be  prompted  or 
governed  by  prejudice,  and  when  it  is  alleged  or  suggested 
in  any  proper  connection  that  they  are,  this  should  be  made 
to  appear  aflBrmatively  and  clearly. 
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The  statute  (Acts  1885,  chap.  63)  creating  Criminal  Courts 
in  the  counties  of  New  Hanover  and  Mecklenburg,  prescribes 
in  section  sixteen  thereof,  that  in  cases  of  application  for  a 
change  of  venue  "on  account  of  the  interest,  prejudice  or 
relationship  of  the  Judge  of  said  Court,  or  on  account  of  any 
other  legal  objection  to  said  Judge,  the  cause  shall  not  be 
transferred  to  another  county  for  trial,  but  the  Judge  may 
order  it  to  be  transferred  to  the  Superior  Court  of  said 
county,"  Ac.  The  prejudice  thus  made  a  ground  of  such 
transfer  of  the  action  implies  that  the  Judge  has  such  set- 
tled, prec!>nceived  opinions,  adverse  to  the  complaining 
party,  as  would  lead  him  to  prejudge  the  latter*s  case— such 
as  would  prevent  him  from  making  due  examination  and 
scrutiny  of  the  facts  and  circumstances  of  the  case  and  apply- 
ing the  law  to  the  same,  giving,  in  doing  so,  just  weight  to 
the  arguments  that  might  be  made  and  what  might  be 
properly  said  in  his  behalf. 

An  intelligent  Judge,  without  motive  otherwise,  does  not 
lightly  or  hastily  form  and  entertain  such  opinions.  How- 
ever much,  in  the  course  of  his  duties,  he  may  disprove  of, 
or  condemn,  what  a  party  does  or  says  in  one  or  more  cases, 
or  on  other  occasions,  he  is  careful  to  leave  his  mind  clear 
to  do  such  party  justice  when  he  shall  be  charged  with 
crime  and  tried  before  him.  If  his  mind  is  thus  free,  he 
has  not  such  prejudice  as  is  contemplated  by  the  statute. 
As  we  have  already  said,  a  Judge  condemning  an  offending 
party  before  him  in  words,  does  not  of  itself  imply  prejudice. 
When,  however,  he  is  of  himself  sensible,  or  made  sensible, 
that  he  has  such  preconceived  opinions  —  prejudice  —  as 
might  prevent  him  from  doing  the  party  justice,  he  is  bound, 
and  should  not  hesitate,  to  transfer  the  action  as  contem- 
plated by  the  statute.  In  that  case,  he  is  bound  in  con- 
science and  by  the  highest  official  obligation  to  do  so.  He 
should  do  so  the  more  readily,  because  it  lies,  in  his  sound 
discretion,  to  make,  or  refuse  to  make,  such  order  of  transfer. 
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and  his  exercise  of  discretion  is  not,  ordinarily,  reviewable 
in  this  Court.  Perhaps,  in  an  extreme  case,  it  might  be, 
but  it  certainly  is  not  in  a  case  like  the  present  one.  Tk 
Code,  §196;  State  v.  Duncan,  6  Ired.,  98;  ^ie  v.  Hildrdk, 
9  id.,  429;  State  v.  HiU.  72  N.  C,  345;  State  v.  Hall,  73 
N.  C,  134. 
There  is  no  error,  and  the  judgment  is  aflSrmed. 

Affirmed. 


THE  STATE  v.  JOCK  LEGGETT. 

AssavM — Evidence. 

Where  the  prosecutor,  a  dangerous  and  quarrelsome  man,  and  the 
defendant  went  into  the  house  of  the  latter  to  make  a  settlement, 
and  an  altercation  arising,  the  defendant  ordered  the  prosecutor 
to  leave,  which  he  refused  to  do,  whereupon  the  defendant  went 
to  another  room,  got  his  gun,  and  immediately  on  his  reivn 
struck  prosecutor  with  it,  without  attempting  to  use  milder 
means  to  expel  him,  and  it  did  not  appear  that  the  prosecutor 
was  armed,  or  was  attempting  any  violence  :  Held,  to  constitute 
an  assault. 

Criminal  action,  tried  in  the  Superior  Court  of  Robesos 
County,  at  January  Term,  1889,  Merrimon,  J.,  presiding. 

The  defendant  testified  in  his  own  behalf,  that  the  prose- 
cutor came  to  his  stable  and  demanded  a  settlement;  that 
at  his  suggestion  they  went  into  the  defendants  house,  but 
failed  to  settle;  defendant  told  him  to  go  out  of  the  house; 
the  prosecutor  replied,  that  he  would  go  when  he  got  ready, 
saying,  "Put  me  out  if  you  are  man  enough  to  do  it";  the 
defendant  went  and  got  his  gun,  came  back,  and  at  onoe, 
without  saying  any  thing,  struck  the  prosecutor  with  it;  the 
defendant  had  heard  from  his  "  hands/'  that  the  prosecutor 
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had  said  theretofore,  that  if  he  did  not  settle  with  him  he 
would  have  defendant's  blood  ;  that  the  latter  knew  the 
prosecutor  to  be  a  desperate,  dangerous,  quarrelsome  char- 
acter, and  superior  to  him  in  physical  strength ;  that  after 
he  struck  the  prosecutor  with  the  gun,  his  wife  told  the 
prosecutor  to  go  away,  and  he  went.  There  was  no  evidence 
to  show  that  the  prosecutor  had  a  weapon  of  any  kind,  or 
that  he  offered  violence  to  the  defendant  otherwise  than 
above  stated.  Nor  was  there  evidence  that  the  defendant 
attempted  to  get  the  prosecutor  away  otherwise  than  by 
ordering  him  out  of  his  house,  and  upon  his  not  going,  get- 
ting his  gun  and  striking  him  with  it ;  he  did  not  use  milder 
means  to  get  him  out.  The  Court  was  of  opinion  that,  if 
the  jury  believed  the  defendant's  own  statement,  they  should 
find  him  guilty,  and  so  instructed  them.  The  defendant 
excepted. 

There  was  a  verdict  and  judgment  against  him,  and  he 
appealed. 

The  Attorney  Genet  al  and  Mr.  Jno,  Deverevx,  Jr.,  for  the 
State. 
Mr.  W.  F.  French,  for  the  defendant. 

Merrimon,  C.  J.:  The  prosecutor  was  no  more  than  inso- 
lent to  the  defendant;  he  did  not  strike,  nor  offer  to  strike 
him ;  nor  does  it  appear  that  he  had  any  weapon  of  offence 
of  any  kind,  nor  was  there  any  display  of  force,  nor  any 
direct  threat.  He  refused,  when  commanded,  to  go  out 
of  the  defendant's  house.  The  latter  had  the  right  to  put 
him  out,  after  he  so  refused  to  go,  and  to  use  reasonable,, 
necessary  force  for  that  purpose,  if  need  be,  but  not  unnec- 
essary or  excessive  force. 

As   the   prosecutor   offered    no   violence — had    made   no 
assault — had   displayed  no  arms  or  weapon  of  any  kind. 
104—50 
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after  the  defendant  got  his  gun,  he  should  not  have  stricken 
him  at  once — surely  he  should  have  said  to  him  before 
striking,  "  Go  out,  else,  as  you  see,  I  am  prepared,  and  will  use 
force."  This  he  might  safely  have  done,  and  the  presence 
of  the  gun  in  the  defendant's  hands  might — probably 
would — have  driven  him  out  without  the  blow.  This  he 
did  not  do.  He  at  once  struck  him  with  the  gun  in  a  spirit 
of  vengeance,  not  simply  to  get  him  out.  So  far  as  apj>«ir3, 
it  was  not  necessary  to  strike  the  blow  without  first  com- 
manding him  to  go  out.  It  might  have  been  otherwise,  if 
the  prosecutor  had  been  armed,  or  violently  moving  upon 
or  assaulting  the  defendant.  The  law  does  not  allow  unnec- 
essary violence. 

The  instruction  of  the  Court  to  the  jury  cimplained  of, 
was  therefore  correct.  There  is  no  error  and  the  judgment 
must  be  affirmed. 

Aflirmed. 


THE  STATE  V.  ELI  PHILLIPS  and  DANIEL  PHILLIPS. 

Indictmeid  —  Eledifni  of   Counts — Deadly  Weaptms  —  Seritm 
Injury — Jurisdiction — Form er  Convictiov . 


1.  Where  the  several  counts  in  an  indictment  are  obviously  inserted  to 

meet  different  aspects  of  the  same  transaction,  the  Court  will  not 
compel  the  prosecutor  to  elect. 

2.  An  indictment  contained  two  counts,  one  for  an  assault  with  a  deadly 

weapon,  "  with  a  club.''  and  the  other  for  an  assault  prodoctag 
serious  damage.  Upon  the  trial  it  appeared  that  no  dab.  or 
other  deadly  weapon,  was  used ;  that  serious  injury  was  inflicted, 
but  that  the  indictment  was  found  within  less  than  six  mooths 
after  the  commission  of  the  offence,  and  that  a  Justice  of  tl^ 
Peace  had  assumed    jurisdiction    and    finally   disposed  of  ^ 
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charge:  Held^  (1)  that  the  description  of  the  instrument  in  the 
first  count,  with  which  the  assault  was  charged  to  have  been 
committed,  a?  **  a  elab,^'  ex  vi  termini  imputed  a  deadly  weapon  ; 
(2)  that  although  the  second  count  was  defective  in  that  it  did 
not  set  out  the  nature  and  extent  of  the  injury  inflicted,  the 
Superior  Ck)urt  acquired  jurisdiction  under  the  first  count:  (8) 
that  the  Justice  of  the  Peace  never  had  final  jurisdiction,  and  the 
trial  before  him  was  a  nullity. 

This  was  au  Indictment  for  an  Assault  and  Battery,  tried 
at  the  January  Term,  1889,  of  the  Superior  Court  of  Rob- 
Et^oN  County,  Merrimov,  /.,  presiding. 

There  were  two  counts  in  the  indictment.  The  charge 
in  the  first  count  was,  "  that  Eli  Phillips  and  Daniel  Phil- 
lips,  late  of  *  *  *  &c.,  in  and  upon  one  W.  R.  Butler 
with  a  certain  deadly  weapon,  to-wit,  with  a  cluby  unlawfully,'' 
&c.  In  the  second  count  it  was  charged,  **that  said  Eli 
Phillips  and  Daniel  Phillips,  on  the  day  and  year  aforesaid, 
&c,  *  *  *  in  and  upon  one  W.  R.  Butler,  unlawfully 
did  make  an  assault  upon  him,  the  said  W.  R.  Butler,  and 
then  and  there  did  beat  and  wound,  and  thereby  seriously 
damage  and  injure,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  State." 

This  indictment  was  found  within  less  than  six  months 
after  the  assault  was  committed.  But  it  was  also  admit- 
ted that,  previous  to  the  finding  of  this  indictment,  the 
defendants  had  been  tried,  convicted  before  a  Justice  of 
the  Peace,  and  punished  by  the  payment  of  a  fine  of  thirty 
dollars  and  costs  on  a  charge  of  a  simple  assault,  for  the 
same  offence  for  which  they  were  tried  in  Ihis  case. 

The  defendants  pleaded  former  conviction  of  a  simple 
assault  before  the  Justice  of  the  Peace,  and  not  guilty. 

The  Court  refused  to  give  the  special  instructions  asked 
by  the  defendants'  counsel,  and  defendants  excef)ted. 

The  Court  instructed  the  jury  that  if  they  believed  that 
Butler  was  injured  by  the  defendants,  as  testified  to  by  him- 
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self,  Bryan,  and  the  other  witi)esses,  they  should  find  the 
defendants  guilty. 

Verdict,  guilty. 

The  defendants  moved  in  arrest  of  the  judgment  because 
the  second  count  in  the  bill,  to  which  alone  the  testimony 
was  applicable,  was  defective  in  that  the  extent  of  the  injur)' 
done  to  Butler  was  not  therein  alleged.  The  Judge  refused 
to  arrest  the  judgment,  stating  to  counsel  that,  in  his  opinioa, 
the  first  count  was  sufficient  to  sustain  the  verdict;  that 
there  was  enough  alleged  in  the  first  count  to  give  the  Supe- 
rior Court  jurisdiction,  and  the  variance  between  the  dic- 
tions of  the  first  count  and  the  proof  was,  at  most,  raerel? 
technical;  that  the  evidence  sustained  the  first  count  in  its 
general  design  and  purport  and  that  this  was  enough;  that 
it  was  clear  that  the  Justice  of  the  Peace  had  no  jurisdiction, 
and  that  his  proceedings  in  the  case  amounted  to  nothing. 
Defendants  excepted. 

The  Court  gave  judgment  against  the  defendants,  and  they 
excepted  and  appealed  to  this  Court. 

The  evidence,  prayer  for  instruction  and  exceptions  are 
sufficiently  stated  in  the  opinion  of  the  Court. 

The  Attorney  General^  for  the  State. 
Mr,  \V.  F.  French,  for  the  defendants. 

Avery,  J. — after  stating  the  facts:  The  defendants  moved 
the  Court,  at  the  close  of  the  evidence  for  the  State,  to  com- 
pel the  prosecutor  to  elect  upon  which  count  a  conviction 
would  be  asked.  The  Court  declined  to  grant  the  motion, 
because  it  w^as  apparent  that  the  two  counts  were  drawn  to 
meet  the  different  phases  of  the  same  transaction.  In  this 
ruling  there  was  no  error.  State  v.  Morrison^  85  N.  C,  561: 
State  V.  Parish  (decided  at  this  term). 

It  being  admitted  that  the  indictment  was  found  within 
six  months  after  the  offonce  was  committed,  the  defendants 
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insist  that  the  Superior  Court  did  not  have  jurisdiction, 
because,  in  the  first  count,  the  description  of  the  instrument 
used  is  not  such  that  the  Court  can  determine  that  it  was  a 
deadly  weapon,  and  the  nature  of  the  injury  is  not  set  forth 
in  the  second  count.  If  the  Court  can  neither  conclude,  upon 
the  face  of  the  indictment,  that  the  weapon  described  in  the 
first  count  was  one  that  would  probably  produce  death 
when  used  offensively,  nor  that  the  injury,  as  charged  in  the 
second  count,  was  of  a  serious  nature,  then  there  was  a  want 
of  jurisdiction.  State  v.  Russell/Jl  N.  C,  624;  State  v.  Porter, 
101  N.  C,  71*1  In  the  latter  case  the  Court  say :  "The  pres- 
ent indictment  manifestly  falls  short  of  this  requirement,  for, 
while  called  a  deadly  weapon,  it  is  designated  simply  as  a 
stick,  with  no  description  of  its  size,  weight,  or  other  quali- 
ties or  proportions,  from  which  it  can  be  seen  to  be  a  dan- 
gerous or  deadly  implement,  calculated  in  its  use  to  put  in 
peril  life  or  inflict  great  physical  injury  upon  the  assailed." 
This  indictment  is  defective  upon  the  same  reasoning, 
unless  the  w^ord  club,  ex  vi  tcrmmi,  can  be  declared  such  an 
instrument  as  would  probably  produce  death  or  great  bodil}^ 
harm  when  used  to  strike  a  blow.  Worcester  defines  a  club 
as  "  a  heavy  staff  or  stick,  fit  to  be  used  in  the  hand  as  a 
weapon;  a  bludgeon."  Bludgeon,  according  to  the  same 
lexicographer,  is  '*a  short  slick  with  one  end  loaded^  used  as 
an  offensive  weapon."  The  definition  of  club  given  by 
Webster  is  "  a  heavy  staff  or  piece  of  wood."  So  that  the 
Court  can  declare  that  a  blow  stricken  with  such  an  imple- 
ment 'would  endanger  life.  In  State  v.  West,  6  Jones,  509, 
Judge  RuFFiN  says:  "  Whether  an  instrument  or  weapon  be 
a  deadly  one  is,  at  least  generally  speaking,  for  the  decision 
of  the  Court,  because  it  is  a  matter  of  reason  that  it  is,  or 
is  not,  likely  to  do  great  bodily  harm,  which  determines 
its  character  in  this  respect.  State  v.  Crater,  6  Ired.,  1()4. 
Hence,  it  is  clear  that  a  gun,  sword,  large  knife,  or  bar  of 
iron,  or  any  other  heavy  instrument,  by  a  blow  from  which 
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a  grievous  hurt  would  probably  be  inflicted,  are  deemed,  in 
law,  deadly  instruments."  The  instrument  declared  to  be 
deadly  in  that  case,  was  an  oaken  staff,  nearly  three  feet  long, 
and  of  the  diameter  of  an  inch  and  a  half  at  one  end  and  two 
inches  at  the  other  end.  It  was  manifestly  so  heavy  as  to 
make  it  dangerous.  Greenleaf  says  (Ev;.,  vol.  3.,  §  147),  that 
malice  may  be  presumed  from  "casting  stones  or  other 
heavy  bodies  over  a  waU,  or  from  a  building,  with  intent  to 
kill,"  &c.,  "or  where  a  parent  or  master  corrects  a  child  with 
an  instrument  likely  to  cause  death,"  &c. 

Wharton,  in  Precedents  of  Indictments,  Vol.  I  (244), 
approves  a  precedent  for  assault  with  "a  large  stick,"  when 
it  was  necessary  to  allege  an  intent  to  kill,  and  a  charge  of 
assault  with  "a  large  knife"  has  been  held  good  under  like 
circumstances.  A  club  means  more — not  only  a  large,  but 
a  heavy  stick. 

We  think  that  a  club  is  such  an  instrument,  in  its  weight, 
dimensions  and  character,  that  the  Court  must  conclude  that 
a  blow  stricken  with  it  by  a  man  would  probably  produce 
death  or  great  bodily  harm.  We  therefore  hold  that  the 
Superior  Court  has  jurisdiction  of  the  ofTence  charged  in  the 
first  count,  and  the  failure  to  prove  that  particular  charge 
does  not  oust  the  jurisdiction  acquired  by  virtue  of  the  form 
of  the  indictment.  Slate  v.  Ray,  89  N.  C,  587;  Sfate  v. 
Reaves,  85  N.  C,  553. 

The  right  to  try  the  case  being  settled,  his  Honor  in  the 
Court  below  proceeded  to  hear  the  evidence,  when  it  appearei 
from  the  testimony  of  every  witness  examined  that  serious 
injury  had  been  sustained  by  Butler,  the  prosecutor.  He, 
himself,  testified  that  one  of  the  defendants,  Eli,  knocked 
out  three  of  his  teeth  bv  the  first  blow,  and  when  he  was 
made  to  desist,  he  called  upon  Daniel,  the  other  defendant, 
to  kill  Butler,  when  Daniel  overtook  him,  beat  him  down,Mnd 
injured  one  of  his  eyes  so  that  he  could  not  see  outof  itaull 
for  three  weeks,  and  could  not  then  see  well.  A  second  witness, 
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Mr.  Br^'an,  testified  that  the  prosecutor,  his  grandson,  was 
so  badly  beaten  on  the  jaw  that  he  could  not  eat  for  several 
days,  and  that  his  face  was  bruised,  his  left  arm  was  bruised 
to  his  shoulder,  and  his  back  was  black  from  his  head  down. 
All  the  other  witnesses  corroborated  these  two  as  to  the 
extent  of  the  injuries  received  by  Butler,  and  some  of  them 
said  he  had  the  print  of  a  shoe  heel  on  his  shoulder. 

The  defendant  asks  the  Court  to  instruct  the  jury,  in  sub- 
stance— 

1.  That  they  must  return  a  verdict  of  not  guilty  as  to  the 
first  count  of  the  indictment,  because  there  was  no  proof  of 
an  assault  witli  a  club. 

2.  That  the  second  count  must  be  treated  as  a  simple 
assault,  and  as  it  was  not  denied  that  the  offence  was  com- 
mitted less  than  six  months  before  the  indictment  was  found, 
the  jury  should  return  a  verdict  of  not  guilty. 

3.  That,  as  the  defendants  could  only  be  convicted  of  a 
simple  assault,  and  as  they  had  already  been  tried  and  found 
guilty  and  punished  for  that  offence,  before  a  Justice  of  the 
Peace,  the  jury  must  return  a  verdict  of  not  guilty. 

Though  the  Superior  Court  had  acquired  the  right  to  try 
the  assault  and  battery  by  virtue  of  its  powers  as  a  Court  of 
general  jurisdiction,  the  Judge  was  urged  to  instruct  the 
jury  that  they  must  return  a  verdict  of  not  guilty  on  the 
second  count,  because  it  appeared  that  a  Justice  of  the  Peace, 
by  fraud  or  mistake,  had  attempted  to  try  finally  a  case  that 
was  palpably  not  cognizable  in  his  Court. 

The  Judge  must  have  told  the  jury  to  find  for  the  defend- 
ants upon  the  plea  of  former  conviction,  and,  upon  the 
admitted  facts,  must  have  held  that  plea  good,  if  the  trial 
before  the  Justice's  Court  was  a  bar.  We  agree  witli  his 
Honor  that  there  is  no  rule  of  law  that  will  compel  a  higher 
Court  to  recognize  as  valid  a  trial  before  an  inferior,  when 
the  latter  did  not  have  jurisdiction. 


792  IN  THE  SUPREME  COURT. 


State  v,  Harmon. 


The  Court  could  see  that  the  trial  before  the  Justice  of 
the  Peace  was  without  authority,  when  the  undisputed  iactg 
showed  such  serious  injuries  had  been  sustained,  and,  treat- 
ing it  as  a  nullity,  had  a  right  to  hold  the  second  count  to 
be  a  charge  of  a  simple  assault  (the  words  "and  thereby  seri- 
ously damage  and  injure"  being  considered  as  surplusage), 
And  punish  the  defendants  just  as  though  they  had  oev^ 
been  held  to  answer  previously,  or  tried  before  any  tribunal. 

There  was  no  error.     The  judgment  must  be  aflBrmed. 

AflBrmed. 


THE  STATE  v.  JOHN  HARMON. 
Larceny — Indictment — Jurisdiction. 

^here  the  property  stolen  was,  at  the  time  of  the  taking,  in  a  United 
States  warehouse,  where  it  was  required  by  the  Federal  Revenne 
Laws  to  be  deposited  until  gauged,  and  the  tax  thereon  paid: 
Held— 

1.  That  the  indictment  properly  charged  the  taking  to  be  from  the  pos- 
session of  the  owner  of  the  property. 

H.  That  the  State  Courts  had  jurisdiction  of  the  offence. 

Criminal  action,  tried  at  July  Term,  1889,  of  Cumber- 
land Superior  Court,  Connor^  /.,  presiding. 

The  defendant  was  indicted  for  the  larceny  of  ten  gallons 
of  whiskey.  The  property  was  laid  in  one  W.  G.  Johnson. 
It  was  in  evidence  that  the  whiskey  was  in  the  government 
warehouse  on  the  premises  of  the  said  Johnson,  "and 
within  the  survey  made  by  the  government  ofBcer."  It  was 
also  in  evidence  that  the  whiskey  had  been  gauged,  but  tie 
tax'had  not  been  paid;  that  the  key  to  the  warehouse  was 
in  the  possession  of  Col.  W.  H.  Yarbo  rough,  the  Collectorof 
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Internal  Revenue,  and  that  the  prosecutor  had  no  control 
over  the  said  warehouse,  or  right  to  enter  it.  It  was  also 
proved  that  the  whiskey  was  the  property  of  the  prose- 
cutor. 

There  was  testimony  tending  to  show  that  the  ware- 
bouse  was  broken  open  and  the  whiskey  t^ken  by  the 
defendant. 

The  defendant  asked  the  Court  to  instruct  the  jury  that, 
^*upon  the  testimony,  W.  G.  Johnson  had  not  such  prop- 
erty in,  or  possession  of,  the  whiskey  as  would  sustain  the 
charge." 

The  Court  refused  to  so  instruct  the  jury,  and  the  defend- 
ant excepted. 

There  was  a  verdict  of  guilty,  and  the  defendant  appealed. 

TJie  Ailomey  General,  for  the  State. 

Mr.  John  D.  Shaw  (by  brief),  for  the  defendant. 

Shepherd,  J. :  We  are  entirely  satisfied  that  the  ownership 
was  properly  laid  in  Johnson,  the  prosecutor. 

Ii  is  true  that  the  United  States  Government  had  the 
whiskey  in  its  possession,  and  also  a  lien  upon  it  until  the 
taxes  were  paid  (Rev.  Stat.  U.  S.,  3251),  but  the  general 
ownership  remained  in  the  j)rosecutor,  wlio  had  a  right  to 
take  it  away  as  soon  as  the  lien  was  satisfied. 

Herein  lies  the  distinction  between  the  parting  with  the 
right  of  possession  for  a  definite  time,  and  the  parting  with 
nothing  but  the  possession,  to  be  resumed  at  the  will  of  the 
owner.  **In  the  latter  case  (the  owner)  d«ies  not  for  an 
instant  part  with  the  general  right  of  possession ;  he  con- 
fers a  qualified  right  only,  which  he  may  put  an  end  to 
when  he  will.  In  the  former  case,  he  parts  with  the  whole 
right  of  possession  for  the  time;  the  bailee,  the  carrier,  the 
pawnee,  have  never  more  than  a  partial  right ;  the  owner 
may  resume  the  goods  on  satisfying  their  lien  when  he  will." 
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2  Russell  Crimes,  289.  The  author  then  states  that,  in  ihe 
last  mentioned  cases,  the  propertj-  may  be  laid  in  the  owii». 
See,  also,  Wharton's  Crim.  Law.,  sec.  1824. 

The  next  point  relied  upon  by  the  defendant  is  that  this 
is  a  Federal  offence,  and  that  the  State  Courts  have  no  juris- 
diction. In  support  of  this  position  he  invokes  the  aid  of 
section  3296  Rev.  Stat.  U.  S.,  which  makes  it  indictable  to 
remove  distilled  spirits  from  a  government  warehouse  before 
the  lien  for  taxes  is  satisfied,  or  to  conceal  the  same  after 
such  removal. 

In  disposing  of  this  question,  it  is  only  necessary  to  say 
that  the  Federal  statutory  offence  is  quite  distinct  from  the 
crime  of  larceny,  although  the  latter  includes  some  of  the 
elements  of  the  former.  The  principles  declared  in  Sale  v. 
White  and  GrosSy  101  N.  C,  770,  recently  affirmed  by  the 
Supreme  Court  of  the  United  States,  are  decisive  of  this 
point  against  the  defendant. 

Affirmed. 


THE  STATE  v.  J.  B.  CONNELLY. 

Embezzlement — Public  Officers — Statute — Indictment — Mal- 
feasance. 


1.  The  word  '*  officer,"  employed  in  i^  1014  of  The  Code,  defining  and 

punishing  embezzlement,  is  limited  to  those  persons  who  occupr 
that  relation  to  the  corporations  mentioned  in,  the  section,  and 
do  not  extend  to  public  officers,  such  as  Clerks  of  the  Superior 
Court. 

2.  The  statute  (The  Code,  ^  1016)  creates  the  crime  of  embezzlement  ooiy 

where  the  money  or  property  charged  to  have  been  embezzled  is 
held  in  trust  for  any  city,  county,  &c.,  and  does  not  embrace  the 
unlawful  appropriation  of  the  property  of  private  individuals. 
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3.  Where  the  CJerk  of  a  Superior  Court  was  charged  with  the  embezzle- 
ment  of  a  sum  of  money  paid  to  him  by  an  administrator  for  one 
of  the  distributees  of  an  estate:  Held,  that  he  could  not  be  con- 
victed upon  an  indictment  for  that  crime  of  the  offence  created 
by  section  1090  of  The  Code. 

This  is  a  criminal  action,  which  was  tried  at  August 
Term,  1889,  of  Iredell  Superior  Court,  Merrimon^  J.,  pre- 
siding. 

There  was  a  verdict  of  guilty,  and  from  the  judgment 
pronounced  thereon  the  defendant  appealed. 

The  assignments  of  error,  and  the  facts  necessary  to  an 
understanding  of  the  questions  decided,  are  stated  in  the 
opinion.  The  indictment  charges  the  defendant  with  the 
crime  of  embezzlement  under  the  statute  (TAe  Code^  §  1014). 
It  is  charged  therein  that  he  was  Clerk  of  the  Superior 
Court  of  the  county  of  Iredell,  and  as  such  Clerk,  and 
by  virtue  of  his  office,  on  the  18th  day  of  January,  1887> 
received  the  sum  of  $8^8.52  from  B.  F.  Sumrow,  adminis- 
trator of  John  Sumrow,  deceased,  the  amount  "being  due  to 
and  the  p)roperty  of  one  Henry  Sumrow,"  and  received  as 
such  Clerk  by  virtue  of  his  office  "in  trust  for  and  on  account 
of  the  said  Henrv  Sumrow  as  one  of  the  distributees  of  the 
said  estate,"  &c.,  &c. 

The  defendant,  before  pleading  thereto,  moved  to  quash 
the  indictment,  "because  the  bill  failed  to  charge  that  the 
money  and  property  charged  to  have  been  embezzled  was 
held  in  trust  for  any  county."  The  Court  denied  the  motion, 
and  the  defendant  excepted  and  pleaded  not  guilty. 

The  Attorney  General,  for  the  State. 

Mfsars.  W.  D.  Turner,  W.  J.  Montgomery,  M.  L.  McCorkle 
and  L.  C  Caldwell,  for  defendant. 

Merrimon,  C.  J.:  It  was  contended,  on  the  argument  for 
the  defendant,  that  the  indictment  does  not  charge  an  offence 
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under  the  statute  {The  Code,  §  1014),  because,  as  was  aid, 
the  latter  does  not  extend  to  and  embrace  within  its  mean- 
ing public  officers,  such  as  Clerks  of  the  Superior  and  other 
Courts,  Sheriffs,  Constables  and  the  like  officers,  nor  is  there 
any  statutory  provision  on  the  subject  of  embezzlement  that 
does. 

Hence,  it  becomes  necessary  to  interpret  the  statute  just 
cited  in  an  important  aspect  of  it.  It  prescribes  that,  ''if 
any  officer,  agent,  clerk,  employee  or  servant  of  any  corpo- 
ration, person  or  copartnership  (except  apprentices  and  other 
persons  under  the  age  of  sixteen  years)  shall  embezzle  or 
fraudulently  convert  to  his  own  use,  or  shall  take,  make 
way  with,  or  secrete,  with  intent  to  embezzle  or  fraudulently 
convert  to  his  own  use,  any  money,  goods  or  other  chattels, 
bank-note,  check,  or  order,  for  the  payment  of  money  issued 
by,  or  drawn  on,  any  bank  or  other  corporation,  or  any 
treasury  warrant,  treasury  note,  bond  or  obligation  for  the 
payment  of  money  issued  by  the  United  States,  or  any  State, 
or  any  other  valuable  security  whatsoever  belonging  to  any 
person  or  corporation,  which  shall  have  come  into  his  pos- 
session or  under  his  care,  he  shall  be  guilty  of  felony  and 
punished  as  in  cases  of  larceny."  It  is  to  be  observed  that 
it  is  general  and  very  comprehensive  in  its  terms,  scope  and 
purpose  as  to  the  classes  of  persons  embraced  by  it,  the  pur- 
pose being  to  prevent  fraudulent  breaches  of  trust  on  the 
part  of  persons  of  the  classes  specified,  charge<l  by  their 
relations  of  confidence  and  duties  to  others  with  such  trusts, 
and,  to  that  end,  to  punish  offenders  in  such  respects.  This 
statute  has  not  always,  since  its  first  enactment,  been  thus 
comprehensive  as  to  the  classes  of  persons  or  the  subjects  of 
embezzlement  embraced  by  it.  It  has  been  amended  repeat- 
edly, and,  uniformly,  its  scope  has  been,  in  some  respects, 
enlarged.  At  first  (Rev.  Stat.,  ch.  34,  §  19)  it  embraced  only 
servants,  and  s[)ecified  kinds  of  personal  property.     After- 
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wards,  it  was  amended  (Rev.  Code,  ch.  34,  §18)  so  as  to 
embrace  as  subjects  of  embezzlements  securities  and  choses 
in  action.  Again,  afterwards,  it  was  amended  (Bat.  Rev.,ch. 
32,  §  130)  so  as  to  embrace  officers,  agents,  clerks  and  others, 
as  specified,  as  to  property  designated,  which  came  into  their 
possession  and  under  their  care  by  virtue  of  their  office  or 
employment.  Afterwards,it  was  again  amended  and  enlarged 
in  its  provisions  {The  Code,  §§1014,  1018,  3678,  3705).  It 
seems  that  the  mischief  to  be  remedied  has  continually 
increased  as  to  the  classes  of  offenders  and  the  subjects  of  it 
Hence  such  legislation,  from  time  to  time,  enlarging  the 
scope  and  purpose  of  the  statute  to  suppress  the  mischief. 

We  are  of  opinion  'that  the  statute,  thus  enlarged  in  its 
scope,  does  not  embrace  Clerks  of  the  Superior  Courts  and 
like  public  oflBcers.  While  its  provisions  are  general  and 
comprehensive  within  a  prescribed  limit,  that  limit  is,  it 
seems  to  us,  clearly  defined.  The  words  "any  officer,"  as 
employed  in  it  in  their  orderly  connection,  are  not  used  in 
an  unlimited  and  independent  sense,  but  they  have  a  limited 
meaning  and  application.  They  are  separated  by  a  comma 
from  the  next  succeeding  word,  which  designates  a  second 
class  of  persons,  and  this  word  is  likewise  so  separated  from 
that  which  follows  it,  and  so  on,  and  thus  they  refer  to,  and 
are  connected  with,  the  word  "  corporation,"  as  if  the  sentence 
in  which  they  are  found  were  '*any  officer  of  any  corpora- 
tion," &c.  Indeed,  in  their  proper  relation  and  connection, 
this  sentence  expresses  their  true  meaning.  The  word  "cor- 
poration" limits  all  the  preceding  words  as  to  the  classes  of 
persons  they  each  designate,  just  as  the  other  words, "  person 
or  partnership,"  next  succeeding  to  it,  limit  the  preceding 
words  in  their  sense  and  application.  So  that,  the  words 
"any  officer,"  as  used,  imply  any  officer  of  any  corporation, 
and  not,  generally,  any  public  officers,  such  as  Clerks  of  the 
Superior  Courts  and  like  officers.  If  the  Legislature  intended 
to  embrace  such  public  officers,  generally,  it  would,  most 
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likely,  have  done  so  in  plain,  direct  terms,  not  leaving  i 
purpose  to  conjecture  and    inference     Statutory   crimi 
offences  are  not  created  simply  by  implication.     The  puq 
to  create  them  must  appear,  in  terms  or  by  necessary  impli- 
cation, dearlv  lo  be  seen. 

In  interpreting  the  statute  under  consideration  in  another 
aspect  of  it,  in  State  v.  Co»tm,  89  N.  C,  511,  we  said:  "The" 
manifest  purpose  of  the  statute  is  to  protect  individuals  and 
partnersfhips  against  frauds  upon  them,  in  respect  to  money, 
goods  and   chattels,  and  the  several  species  of  credit  men- 
tioned in  it,  on  the  part  of  their  agents,  clerks  and  servants; 
and   corporations   in    like   manner,   against   their   officers, 
agents,  clerks  and  servants;  and  other  persons  and  corpora- 
tions in  like  manner,  when  money,  goods  and  chattels,  and 
sunh  other  things,  shall  come  into  their  possession,  or  under 
their  care,  by  virtue  of  such  office,  or  such  other  employ- 
ment.''    This  seems  to  us  a  reasonable  view  of  its  meaning 
and  purpose,  and  we  see  no  reason  prompting  us  to  modify 
it  in  any  respect. 

That  we  have  properly  interpreted  the  meaning  and  pur- 
pose of  the  Legislature  in  enacting  the  statute  under  con- 
sideration, is  more  apparent  in  that  it  repeatedly  passed 
statutes  ( The  Code,  §§1015, 1018,  3678,  3705)  making  certain 
specified  classes  of  public  officers  indictable  for  embezzling 
moneys,  and  other  things  specified,  wherewith  they  were 
charged  by  their  offices.  These  enactments  were  wholly 
unnecessary,  if  the  words  "any  officer,"  construed  above, 
were  intended  to  embrace  all  public  officers. 

It  was  suggested  that,  possibly,  the  indictment  might  be 
upheld  as  for  a  violation  of  the  other  statute  {The  Code, 
§  1016).  We  cannot  think  so.  It  embraces  **  any  officer, 
agent  or  employee  of  any  city,  county  or  incorporated  town, 
or  of  any  penal,  charitable,  religious  or  educational  institu- 
tion," or  any  person  having  "moneys  or  property  in  trust 
for  any  city,  county,"  &c.     Granting  that  a  Clerk  of  the 
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Superior  Court  is  a  county  officer,  ns  contemplated  by  this 
statutory  provision,  the  defendant  is  not  charged  with 
the  embezzlement  of  any  moneys  or  property  held  in  trust 
for  a  county — he  is  charged  with  the  embezzlement  of  money, 
the  property  of  a  private  individual,  and  very  clearly,  neither 
by  its  terms  nor  by  implication,  does  the  statute  embrace 
such  a  case.  Its  purpose  is  to  protect  moneys  and  property 
of  "any  city,  county  or  incorporated  town,  or  of  any  penal, 
charitable,  religious  or  educational  institution" — not  of  pri- 
vate persons.     It  so  expressly  provides. 

It  was  further  suggested  that  the  indictment  was,  possibly, 
sufficient  as  for  a  violation  of  the  other  statute  {The  Code, 
§1090)  It  is  not  framed  for  or  adapted  to  that  purpose. 
This  statute  makes  it  a  misdemeanor  on  the  part  of  a  Clerk, 
or  certain  other  officers,  to  *' willfully  omit,  neglect  or  refuse 
to  discharge  any  of  the  duties  of  his  office/'  &c.  It  is  not 
charged  that  the  defendant  as  Clerk,  &c.,  was  charged  with 
a  particular  duty,  and  that  he  willfully  omitted,  neglected 
or  refused  to  discharge  the  same,  &c.,  except  indirectly,  by 
implication  and  mere  inference.  This  is  obviously  not  suf- 
ficient. 

Contrary  to  what  we  at  first  thought,  the  Legislature  has 
not  deemed  it  wise  and  necessary  to  make  Clerks  of  the 
Courts,  and  all  other  public  officers,  subject  to  the  statute 
prescribing  and  defining  the  offence  of  embezzlement.  It 
seems  to  have  been  sup{)osed  that,  generally,  the  official 
bonds  of  such  officers,  their  amenability  to  public  senti- 
ment, and  their  liability  to  be  indicted  for  nonfeasance, 
misfeasance,  and  malfeasance  in  office,  would  be  sufficient 
check  upon  dishonesty  in  the  discharge  of  official  duties. 
This  may  be  a  serious  mistake,  but  it  is  not  the  province 
of  Courts  to  devise  further  methods  and  means  for  suppress- 
ing such  mischiefs.  They  must,  and  can  only,  apply  the 
law  as  they  find  it  prescribed  by  enactment  of  the  Legisla- 
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ture.  We  are  of  opinion  that  the  Court  should  have 
quashed  the  indictment,  upon  the  ground  that  it  failed  to 
charge  a  criminal  offence  under  any  statute.  There  is, 
therefore,  error.  The  judgment  must  be  reversed,  and 
further  proceedings  had  in  the  action  in  accordance  with 
this  opiniou. 

Error. 


THE  STATE  v.  J.  J.  BOYLE. 
Trial  by  Jury — Judge^s  Charge — Rape. 

1.  The  duty  imposed  upon  Judges  by  the  Act  of  1796  (now  section  4lJ 

of  The  Code) t  to  "state  in  a  plain  and  correct  manner  the  eW- 
dence  given  in  the  case  and  declare  and  explain  the  law  arisiss 
thereon,"  is  mandatory  The  only  cases  in  which  it  may  poeoNy 
be  dispensed  with  are  those  where  the  evidence  is  uncontiadictoiT 
and  the  law  plain. 

2.  This  duty  is  not  performed  by  simply  repeating  the  testimony  in  tb» 

order  in  which  it  was  delivered,  or  in  a  general  siateoaent  d 
the  principles  of  law  applicable  to  the  case;  but  it  requires  the 
Judge  to  state  clearly  and  distinctly  the  particular  issaes  arisixig 
in  the  controversy:  to  eliminate  the  controverted  facts;  to  arraign 
the  testimony  in  its  bearing  on  their  different  a8])ect8,  and  to 
instruct  the  jury  as  to  tlje  law  applicable  thereto  in  such  manner 
as  will  enable  them  to  see  and  comprehend  the  matters  which  are 
essential  to  an  intelligent  and  impartial  verdict. 

3.  Where,  therefore,  upon  the  trial  of  one  indicted  for  rape  there  was 

much  and  conflicting  evidence  as  to  whether  there  was  foite 
employed  by  the  prisoner,  or  that  the  connection  with  the  pw6«* 
cutrix — which  was  admitted  by  the  prisoner — was  with  her  con- 
sent, the  Court — after  correctly  laying  down  the  general  prinoipJ* 
of  the  law  and  calling  attention  to  the  contradictory  statemente 
of  prosecutrix  and  defendant — charged  the  jury  that  the  only 
question  was  whether  the  carnal  connection  was  had  by  force  and 
against  the  will  of  the  prosecutrix,  and  that  all  the  other  testi- 
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upon  circumstances  of  fact  which  attended  this  case;  for 
instance,  that  if  the  witness  be  of  good  fame,  if  she  presently 
discovered  the  otfence,  if  the  party  accused  fled  for  it — these^ 
and  the  like,  are  concurring  circumstances  which  give 
greater  probability  to  her  evidence ;  but,  on  the  other  side, 
if  she  concealed  the  injury  for  any  considerable  lime  after  she 
had  an  opportunity  to  complain ;  if  the  place  where  the 
act  alleged  to  have  been  committed  was  where  she  might 
have  been  heard,  and  she  made  no  outcry,  these,  and  the 
like  circumstances,  are  to  be  considered  by  the  jury  in 
determining  her  credibility. 

His  Honor  did  not  give  these  instructions,  not  because  they 
were  not  in  writing,  but  because  he  considered  them  unnec- 
essary and  substantially  embraced  in  the  charge  he  gave. 

The  jury  returned  a  verdict  of  guilty,  and  the  prisoner 
moved  for  a  new  trial,  and  assigned  as  ground  therefor  the 
following : 

1.  For  that  his  Honor  did  not,  in  charging  the  jury, 
eliminate  the  material  facts  of  the  case,  array  the  state  of 
facts  on  both  sides,  and  apply  the  principles  of  law  to  them, 
so  that  the  jury  might  decide  the  case,  according  to  the 
credibility  of  the  witnesses  and  the  weight  of  the  evidence. 

2.  For  error,  because  his  Honor,  in  submitting  to  the 
jury  the  credibility  of  the  prosecutrix's  testimony,  did  not 
instruct  the  jury  as  to  whether  any  particular  value,  or 
any  value  at  all,  ought  to  be  given  to  the  fact  that  the 
prosecutrix  either  made  or  did  not  make  outcry  at  the  time 
of  the  alleged  rape;  whether  she  concealed  or  did  not  con- 
ceal the  injury  for  any  considerable  time  after  she  had 
opportunity  to  complain;  whether  the  act  was  done  in  a 
place  where  other  persons  might  have  heard  her  cries  if 
she  made  any  ;  whether  the  place  where  the  injury  is  said 
to  have  occurred  was  such  as  to  render  the  perpetration  of 
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the  offence  there  probable  or  improbable;  whether  the  prifr 
oner,  after  the  alleged  commission  of  the  offence,  bad  not 
means  or  opportunity  of  flight  and  did,  or  did  not  flee. 

The  Court  overruled  the  motion. 

His  Honor  then  pronounced  judgment  of  death,  from  which 
the  prisoner  appealed. 

The  Attorney  General  and  Mr.  Thomas  P.  Dtvereux,  for  the 
State. 

Messrs.  T  C.  Fuller,  R.  H.  Battle,  S.  F.  Mordecai  and  George 
H.  Snoxv,  for  the  defendant. 

Merrimon,  C.  J.:  In  this  State  it  has  ever  been  the  duty 
of  the  Judge  presiding  in  Courts  over  jury  trials  to  give  the 
jury  appropriate  instructions  as  to  the  law  applicable  to  the 
issues  on  trial";  he  is  not  allowed  to  "give  an  opinion  whether 
a  fact  is  fully  or  sufficiently  proven — such  matter  being  the 
true  office  and  province  of  the  jury,"  but  he  is  expressly 
required  by  the  statute  {The  Code,  §413)  to  "state  in  a  plain 
and  correct  manner  the  evidence  given  in  the  case  and 
declare  and  explain  the  law  arising  thereon.''  This  statutory 
reciuirenient,  enacted  first,  substantially  as  it  now  appeare, 
in  1796,  has  always  since  then  been  regarded  as  imposing 
on  the  Judges  to  whom  it  applied  a  very  important,  neces- 
sary and,  in  many  cases,  difficult  duty  to  discharge  properly. 
The  purpose  of  it  is  to  have  the  law  made  intelligible  to  the 
jury — to  have  them  on  such  trials  instructed  by  the  Court 
clearly,  explicitly  and  correctly  as  to  the  law  bearing  upon 
the  evidence  submitted  to  them  as  a  whole,  and  upon  every 
material  aspect  of  it,  whether  there  be  many  or  few  such 
aspects,  and  likewise  to  have  the  Court,  while  it  carefully 
abstains  from  the  slightest  expression  of  any  opinion  as  to 
the  weight  of  the  evidence,  or  that  a  fact  is  or  is  not  fully  or 
sufficiently  proven,  help  the  jury  by  a  "  plain  and  correct 
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statement  of  the  evidence  to  apprehend,  comprehend,  appre- 
ciate, apply  and  determine  "  the  weight  of  it  properly.  Such 
statement  of  the  evidence  should  embrace  an  explanation 
of  its  nature,  purpose,  bearings  and  groupings  and  freeing  it 
from  possible  misapprehension  occasioned  by  inadvertence, 
mistake  or  the  undue  zeal  of  counsel  in  their  arguments  to 
the  jury,  or  otherwise. 

The  oflBce  of  the  Judge  in  such  connection  is  to  help  the 
jury  to  see  the  evidence  bearing  on  the  issue  and  the  law 
arising  thereon  clearly,  stripped  of  redundant,  improper  and 
merely  confusing  matters  and  things,  whether  of  evidence, 
argument  of  counsel,  or  law. 

Jurors  are  generally  plain,  honest,  sensible  men,  unskilled 
in  the  law  and  not  much  accustomed  to  nice  discriminations 
and  distinctions  in  matters  of  evidence  and  fact.  They  need 
and  require  the  superintendence,  guidance  and  help  of  a 
learned  and-  just  Judge  in  reaching  correct  conclusions. 
Indeed,  experience  has  shown  that  without  them  jurors  sel- 
dom render  intelligent  and  satisfactory  verdicts.  Hence  the 
duty  of  the  Court  on  jury  trials — particularly  where  there  is 
much  evidence,  more  or  less  conflicting,  presenting  several 
aspects  of  it,  and  it  is  peculiar  or  unusual  in  its  nature,  pur- 
pose and  application — is  matter  of  serious  moment  and  not 
to  be  neglected  or  ignored.  This  is  especially  so  in  cases 
involving  human  life.  There  can  be  no  intelligent  or  satis- 
factory trial  by  jury  in  cases  of  importance  without  a  faith- 
ful discharge  of  such  duty  on  the  part  of  the  Court;  and 
when  it  appears  that  the  party  complaining  may  have  been 
prejudiced  by  a  neglect  of  it,  in  whole  or  in  part,  this  will  be 
ground  for  a  new  trial. 

An  erroneous  impression  seenjs  to  prevail  to  some  extent, 
that  it  is  discretionary  with  the  court  whether  it  will  or  will 
not  in  any  case  state  the  evidence  to  the  jury  and  "explain 
the  law  arising  thereon." 
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This  Court  seems  to  say  so,  to  some  extent,  in  SteUe  v.  Jfcf- 
m,  3  Hawks.,  388,  and,  perliaps,  there  are  like  intimatioDsm 
other  cases.     But  such   cases,  properly   interpreted,  apply 
only  to  plain  cases  that  do  not  require  such  statement  of  the 
evidence  and  explanation  of  the  law.     Otherwise,  they  are 
not  in  harmony  with  a  multitude  of  other  decisions  of  ihis 
Court  to  the  contrary,  nor  are  they  consistent  with  the  plain 
words  of  the  statute  cited  above.     In  State  v.  Moses,  2  Dev., 
452,  the  Court,  after  saying  that  the  statute  "  restrains  the 
Judge  from  giving  an  opinion   whether  a  fact  is  fully  or 
suflBciently  proven,"  adds:  "At  the  same  time  it  imposes 
another  duty,  which  is  to  slate,  in  a  full  and  explicit  manDer, 
the  facts  given  in  evidence,  and  declare  and  explain  the 
law  arising  thereon.     *     *     *     xhe  act  must  he  so  con- 
strued as  to  leave  the  two  duties  compatible  with  each  other: 
for  neither  clause  must  overrule  the  other.     The  full  and 
explicit  statement  of  the  facts  required  from  the  Judge  can- 
not mean  a  mere  repetition  from  his  notes  of  the  testimony, 
in  the  order  in  which  it  was  delivered;  that  would  be  a  vain 
and  empty  ceremony,  consuming  time  without  conveying 
instruction.     If  the  Judge  is  to  say  anything,  and  not  be  a 
mere  automaton,  his  statement  must  be  such  as  to  exhibit 
to  the  jury  the  nature  of  the  plaintiff  ^s  cause  of  action,  and 
of  the  defence  in  point  of  law,  the  matters  of  fact  in  is&ue 
on  the  record,  and,  also,  those  in  dispute  between  the  parties, 
upon  the  testimony  actually  given,  tending  to  maintain, on 
either  side,  the  main  fact  controverted  in  the  issue.    To  do 
this,  with  the  least  prospect  of  affording  aid  to  the  jury,  the 
Judge  is  obliged  to  present  the  evidence  in  such  a  light  as 
will  divest  it  of  all  those  immaterial  parts  that  necessarily, 
more  or  less,  encumber  every  trial,  and  collate  the  residue 
so  as  to  bring  it  to  bear,  with  the  strength  of  combination, 
on  the  points  in  controversy.     He  is  so  to  present  each  fact, 
that  it  may  have  its  fullest  legitimate  operation  on  the  con- 
clusion sought  for.     And  if,  on  each  side,  the  evidence  i? 
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thus  exhibited,  it  eaunot  but  ease  the  labors  of  the  jury, 
lead  them,  through  the  convictions  of  their  understandings, 
to  a  just  determination,  and  give  certainty  and  dignity  to 
the  course  of  justice." 

In  Bailey  v.  Pool,  13  Ired.,  404,  the  Court  said:  "We  do 
not  consider  a  Judge,  under  the  Act  of  1794,  in  delivering 
his  charge  on  the  facts  of  a  case,  to  be  a  mere  machine  to 
detiiil  to  the  jury  the  evidence  just  as  it  occurred,  and  in 
the  order  it  occurred  ;  but  it  is  his  duty,  when  he  does  charge 
upon  it,  to  collate  it  and  bring  it  together  in  one  view,  on 
each  side,  with  such  remarks  and  illustrations  as  may  prop- 
erlv  direct  their  attention." 

In  State  v.  Dunlop,  65  N.  C,  288,  the  Court  again  said: 
**  We  concur  with  the  counsel  for  the  prisoner  in  his  view  of 
the  charge  of  the  Judge;  we  think  it  did  not  give  that  dis- 
tinct and  plain  response  to  the  questions  raised   which  the 
statute  requires.     On  this  point,  the  statute  is  only  declara- 
tory of  the  common  law.     It  is  impossible  to  frame  any  gen- 
eral formula  which  can  supersede  the  distinct  application  of 
the  law  to  the  particular  alleged  state  of  facts,  or  dispense, 
on  the  part  of  the  Judge,  with  the  active  exercise  of  his 
intelligence.     This  duty  is  the  iqyecial  duty  of  the  Judge; 
for  this,  mainly,  is  he  required  to  possess  ability  and  learn- 
ing; and  to  evade  or  slight  it,  is  to  renounce  the  most  diffi- 
cult, but  also  the  must  useful  and  honorable  duty  of  his 
oflice.     All  lawyers  know  that  to  eliminate  facts,  to   put 
those  which  are  material  in  their  proper  order,  and  to  appl}' 
the  law  to  them  as  a  whole,  taxes,  many  times,  the  strongest 
intellect,  and  always  requires  an  amount  of  learning  and 
practiced  abilitj',  which   a  jury  is  not  supposed  to  possess, 
and  which  it  is  evident  they  cannot  acquire  through  the 
bearing  of  any  general  dissertation  on  the  law,  however 
clearly  it  may  be  expressed.     For  these  reasons,  we  think 
the  prisoner  entitled  to  a  new  trial." 
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In  State  v.  MaUhms,  78  N.  C,  523,  it  is  also  said :  "  It  will 
be  seen,  from  the  manner  in  which  we  have  reviewed  the 
instructions  of  the  able  and  learned  Judge  who  presided  at 
the  trial,  that,  in  our  opinion,  a  Judge  who  presides  at  a 
trial  in  which  human  life  is  at  stake,  does  not  fully  perform 
the  duties  which  his  office  imposes  on  him  by  stating  to  the 
jury,  however  correctly,  principles  of  law  which  bear,  more 
or  less  directly,  but  not  with  absolute  directness,  upon  the 
issues  made  by  the  evidence  in  the  case.  To  do  that  only 
is  easy  and  almost  mechanical.  We  think  he  is  required, 
in  the  interest  of  human  life  and  liberty,  to  state  clearly 
and  distinctly  the  particular  issues  arising  in  the  evidence, 
and  on  which  the  jury  are  to  pass,  and  to  instruct  them  as 
to  the  law  applicable  to  every  state  of  the  facts  which,  upon 
the  evidence,  they  may  reasonably  find  to  be  the  true  one. 
To  do  otherwise,  is  to  fail  to  '^declare  and  explmn  the  lavf 
arising  on  the  evidence.^^ 

In  Staie  v.  Jorics,  87  N.  C,  547,  the  Court  declines  to 
"  inquire  whether  there  is  any  error  in  the  principle  of  law 
laid  down,"  and  grant  a  new  trial  simply  on  the  ground 
that  the  Court  had  not  stated  the  evidence  and  explained 
the  law  arising  thereon.  The  Court  say.  that  "  in  his  Honors 
main  charge  to  the  jury  there  is  no  pretence  of  an  array  of 
the  facts,  and  therefore  no  application  of  the  proposition  of 
the  law  laid  down  to  the  different  state  of  facts."  Nume^ 
ous  cases,  and  particularly  State  v.  Rogers^  93  N,  C,  523,  and 
Holly  V.  Holly y  94  N.  C ,  96,  are  directly  and  strongly  to  the 
same  effect.     Also,  State  v.  Rippy,  decided  at  this  term. 

We  thus  cite  and  quote  largely  from  several  cases  to  show 
that  it  is  the  indispensable  duty  of  the  Judges  to  observe, 
carefully,  the  statute  cited,  and  that  ii  is,  as  well,  very  impo^ 
tant  that  they  shall  do  so,  and  that  a  failure  in  such  respect 
is  ground  for  a  new  trial,  when  it  appears  that  a  complain- 
ing party  may  have  suffered  prejudice  by  such  failure.  This 
is  too  well  settled  in  this  State  to  be  questioned,  and  we  may 
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add  that  such  observance  of  duty  is  essential  to  just  trial  bjr 
jury,  in  most  cases.    To  discharge  successfully  such  duty  on 
the  part  of  the  presiding  Judge,  in  many  cases,  requires  the 
exercise  of  a  high  order  of  ability,  much  accurate  knowledge 
of  the  law  and  its  application,  of  the  rules  of  evidence,  of 
the  nature  and  purpose  of  the  evidence,  and  its  bearing  and 
application  upon  the  trial  of  the  issues.     In  the  discharge 
of  scarcely  any  of  his  high  duties  is  he  called  upon  to  dis- 
play greater  talent  and  judicial  skill  than  in  his  instructions 
to  juries  upon  the  law  and  evidence.     Such  duty  is  the  more 
difficult  because  he  cannot  be  governed  in  respect  to  it  by 
any  definite  plan  or  formula.     He  must  be  governed  by  the 
nature,  circumstances  and  evidence  of  each  case  before  him. 
This  Court  has  repeatedly,  in  the  cases  cited,  and  others  not 
cited,  pointed  out,  as  definitely  as  practicable,  the  nature  and 
compass  of   the  duty  and    how  it  should   be  discharged. 
Discussing  it,  in  Stale  v.  Moses,  supra,  Chief  Justice  Ruffin 
said:  " If  I  were  to  lay  down  a  rule  growing  out  of  this  act 
of  Assembly,  I  would  say  that  it  was,  in  general,  this:  that 
the  weight  of  the  evidence  is  for  the  jury;  they  hold  the 
scales  for  that ;  but  the  nature,  relevancy  and  tendency  of  the 
evidence  it  is  competent  for  the  Judge,  and  his  duty,  to 
explain.     He  is  not  only  to  recapitulate  the  testimony,  but 
to  show  what  it  tends  to  prove,  and  he  may  recapitulate  it 
in  such  order  and  connection  as  to  give  it  the  effect  of  prov- 
ing the  facts  sought  for,  if,  in  itself,  it  be  sufficient  for  that 
purpose.     Whether  it  be  sufficient  is  the  province  of  the  jury 
to  determine,  and,  by  this  statute,  it  is  their  exclusive  province,, 
and  the  Judge  cannot  give  his  opinion,  in  aid  of  theirs,  that 
it  is  not  sufficient.     But,  if  he  is  to  speak  at  all  (and  this  act 
makes  it  his  duty  to  speak  \  it  is  not  to  be  supposed  that  his 
interposition  is  for  the  sake  of  increasing  the  doubts  of  the 
jury  or  leaving  them  as  they  were.     But  this  discussion  of 
the  case — fair,  grave,  sensible  and  important — may  enable 
the  jurj''  better  to  decide  upon  the  sufficiency  of  the  proof. 
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though  deprived  of  the  advantage  of  his  opinion  on  that 
point." 

There  can,  therefore,  be  no  doubt  as  to  the  imperatire 
duty  of  the  Court  in  the  respect  mentioned  on  jury  trials,  its 
nature  and  purpose,  and  the  manner  of  its  proper  dischargee. 

Now,  turning  to  the  case  before  us,  without  scrutinizing 
the  statement  of  the  law  of  rape  made  by  him,  we  feel  coo- 
strained  to  say  that,  in  our  judgment,  the  learned  Judge 
who  presided  at  the  trial  failed  to  sufficiently  "state,  in  a 
plain  and  correct  manner,  the  evidence  given  in  the  case, 
and  explain  the  law  arising  thereon."  This  appears  from 
the  instructions  given  and  the  assignment  of  error  in  respect 
thereto. 

The  prisoner's  counsel,  in  apt  time,  requested  the  Court  to 
direct  the  attention  of  the  jury  to  specific  parts  of  the  evi- 
dence tending  to  discredit  the  evidence  of  the  prosecutrix 
and  instruct  them  as  to  its  nature,  bearing  and  application. 
The  Court  declined  to  do  so  "  because  he  considered  them 
unnecessary  and  substantially  embraced  in  the  chai^  he 
gave."  The  prisoner  excepted,  and  afterwards  assigned  as 
error  that  the  Court  "  did  not,  in  charging  the  jury,  eliminate 
the  material  facts  of  the  case,  array  the  state  of  facts  on  both 
sides  and  apply  the  principles  of  law  to  them,  so  that  the 
jury  might  decide  the  case  according  to  the  credibility  of  the 
witnesses  and  the  weight  of  the  evidence."  Thus  the  excep- 
tion is  broad  and  compreliensive. 

Numerous  witnesses  were  examined,  both  for  the  State  and 
the  prisoner.  The  evidence  was  voluminous,  and  in  very 
material  respects,  directly  and  strongly  in  conflict.  This  was 
particularly  so  as  to  the  evidence  of  the  prosecutrix  and  the 
prisoner.  There  was  evidence  tending  to  corroborate  that 
of  the  former  and  other  evidence  that  of  the  latter,  and  like- 
wise other  evidence  tending  to  discredit  that  of  both  the 
prosecutrix  and  the  prisoner.  Much  of  the  evidence  »'as 
peculiar  to  the  crime  of  rape  and  required  explanation  as  to 
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its  nature  and  application.     A  clear  and  lucid  statement  of 
the  evidence,  both  for  the  prosecution  and  for  the  defence, 
and  an  explanation  of  its  bearings  and  the  law  applicable 
in  that  connection,  was  necessary  to  enable  the  jury  to  settle 
and  find  material  disputed  facts  of  the  evidence  to  be  applied 
in   reaching  a  just  conclusion  as  to  the  issue  submitted. 
Hence,  the  jury  especially  needed  the  important  aid  of  the 
able  Judge  who  presided  at  the  trial — not  to  tell  or  intimate 
to  them  that  a  fact  was  or  was  not  proven,  nor  to  express  an 
opinion  as  to  the  weight  of  the  evidence;  but  io  superintend 
and  direct  their  inquiries  by  appropriate  statements  of  the 
evidence,  explanations  and  instructions.     Having  stated  the 
law  of  rnpe  applicable  and  explained  the  issue  submitted,  he 
should  have  stated  in  an  orderly  manner  the  contentions 
and  evidence  of  the  prosecution — the  principal  evidence — 
all  the  material  parts  of  it — and  the  corroborating  evidence 
of  whatever  kind,  and  the  law  arising  upon  the  same     The 
bearings  of  one  part  of  the  evidence  upon  another — its  rela- 
tions and  purposes — should  have  been  pointed  out.    The  jury 
could  not -did  not — do  this  satisfactorily — no  one  but  the 
learned  Judge  could  have  done  it,  and  the  law  charged  him 
to  do  it.     That  done,  the  jury  would  have  seen  clearly,  as 
the  law  contemplated  they  should  do — the  whole  force  and 
strength  of  the  case  for  the  State. 

Then  the  Court  should,  in  like  manner,  have  stated  the 
contentions  and  evidence  of,  and  favorable  to,  the  prisoner — 
the  principal  evidence — and  all  the  corroborating  evidence 
of  whatever  kind,  and  the  law  arising  thereon.  In  this 
connection,  the  Court,  as  requested  to  do,  should,  for  proper 
purposes,  have  called  the  attention  of  the  jury  to  the  evi- 
dence as  to  the  time,  the  public  location  of  the  house,  and 
the  chamber  in  the  house  where  the  alleged  rape  was  com- 
mitted; the  presence  of  persons  in  and  about  and  near  the 
house  who  could  have  heard,  but  did  not  hear,  any  outcry 
of  the  prosecutrix ;  that  after  tlie  alleged  rape  she  washed 
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her  face  and  arranged  her  hair  in  the  prisoner's  chamber, 
and  at  once  joined  her  companions  in  the  yard  of  the 
house  and  went  a  considerable  distance  with  them,  stopping 
on  the  way,  without  telling  them  that,  she  had  been  out- 
raged. The  Court  should  have  explained  the  nature  and 
purpose  of  this  evidence,  and  told  them  that  if  it  were  trae, 
the  law  made  such  facts  and  circumstances  evidence — strong 
evidence — to  the  discredit  of  the  prosecutrix  ;  its  weight,  in 
view  of  all  the  other  evidence,  to  be  determined  bv  them. 
Of  course  it  should,  likewise,  in  the  proper  connection,  bare 
stated  the  evidence  intended  to  be  explanatory  and  counter- 
vailing of  the  prosecutrix  in  such  respects,  and  explained  its 
bearings. 

It  appears  that  in  the  course  of  its  charge — near  its  close— 
the  Court  rend  to  the  jury  full  .notes  of  all  the  testimony  in 
the  cause,  and  told  them  that  he  did  this  to  refresh,  and  not 
control,  their  recollections  of  the  testimony;  that  it  was  their 
duty  to  remember  the  testimony,  and  they  ought  to  rely  in 
the  last  resort  on  their  own  recollections.  It  has  been 
repeatedly  decided  that  this  is  not  a  compliance  with  the 
statute,  nor  does  it  serve  the  im{>ortant  and  necessary  pur- 
pose intended  by  it.  Nor  did  the  very  general  reniiark  of 
the  Court  that  the  evidence,  other  than  that  of  the  prosecu- 
trix and  the  prisoner,  was  only  '*  used  by  them  as  bearing 
on  thequestion,  whether  this  admitted  carnal  intercourse  look 
place  with  the  consent  of  the  prosecutrix,  or  whether  it  was 
had  by  force,  or  such  fear  as  he  had  before  described,  and 
against  her  will."  The  jury  were  substantially  left  to  digest, 
classify  and  apply  the  voluminous,  conflicting,  evidence, 
much  of  it  peculiar  in  its  nature  and  force,  without  the  val- 
uable, necessary,  superintending  and  directing  aid  of  the 
Court  in  stating  it  in  an  orderly  manner,  pointing  out  its 
nature,  purpose,  bearing  and  application.  There  could 
scarcely  be  a  case  in  which  such  aid  would  be  more  impor- 
tant. 
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We  know,  from  our  knowledge  of  trial  by  jury,  our  expe- 
rience and  observation,  that  in  such  cases  as  the  present  one, 
without  the  aid  of  the  Court,  as  we  have  indicated,  the  ver- 
dict of  the  jury,  however  honest  their  purpose,  is  too  often 
the  result  of  a  lack  of  intelligent  comprehension  and  appli- 
cation of  the  evidence,  because  of  their  want  of  knowledge 
of  the  law  and  experience  in  the  application  of  evidence. 
Trial  by  jury  is  worthy  of  all  commendation  as  a  method 
for  the  ascertainment  of  truth,  but  to  make  it  efficient,  and 
what  the  law  contemplates  it  shall  be,  requires  the  super- 
intending and  directing  aid  of  the  Court. 

We  do  not  deem  it  necessarv  to  advert  to  numerous  other 
exceptions,  most  of  which  are  without  merit.  One  or  two 
of  them  raise  interesting  questions  that  will  hardly  arise 
again. 

There  is  error.     T.he  prisoner  is  entitled  to  a  new  trial, 

and  we  so  adjudge. 

Error. 

Avery,  J.  (concurring):  Without  filing  a  formal  dissent  to 
the  opinion  of  the  Court,  I  prefer  to  rest  my  concurrence  in 
the  conclusion  reached  upon  different  grounds. 

Dr.  Hines,  an  acknowledged  expert  in  all  matters  pertain- 
ing to  surgery  and  medicine,  was  offered  as  a  witness  for  the 
State.  After  he  had  described  in  his  examination-in-chief? 
the  laceration  he  discovered  in  making  a  private  examina- 
tion of  the  prosecutrix,  and  expressed  the  opinion  that  her 
condition  was  caused  by  recent  carnal  connection  with  a 
man,  he  stated,  in  reply  to  a  question  on  cross-examination, 
in  reference  to  the  nature  of  the  apparent  injuries  to  her  per- 
son, that  she  presented  just  the  appearance  he  would  expect 
to  find  in  a  bride  on  the  second  or  third  morning  after  mar- 
riage, and  that  he  heard  no  complaint  of  any  bruises  else- 
where on  her  body.  On  re  direct  examination  the  prose- 
cuting attorney  asked  the  witness  the  hypothetical  question, 
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"Suppose  the  jury  should  find  as  a  fact  that  there  was  a 
bruise  on  her  right  shoulder  behind,  finger-prints  on  both 
arms    above    the   elbow,    a   bruise    and    blister   on    both 
elbows,  a  bruise  on  the  small  of  her  back  and  a  red  knot 
on  the   left  side   of  her  chest,  would   you   expect  to  find 
these,  together  with  the  condition  of  the  private  parts,  as 
testified  to  by  you,  in  a  young  woman  on  the  second  or  third 
day  after  marriage?"     The  witness  was  permitted  by  the 
Court,  the  prisoner  objecting,  to  answer  that  he  would  not 
The  prisoner  excepted.     Another  witness  had  testified  that 
she  found  just  such  bruises  as  counsel  mentioned  on  the])er- 
sou  of  the  prosecutrix.     This  Court  has  held  that  the  opinion 
of  a  w'ell-instructtd  and  experienced  medical  man  upon  a 
matter  within  the  scope  of  his  profession,  and  based  upon 
personal  observation  and  knowledge,  should  possess  a  higher 
value  in  determining  the  mental  as  well  as  the  physical  con- 
dition of  one  attended  by  him,  than  that  of  an  unprofessional 
man,  and  should  be  considered  carefully  and  weighed  by  a 
jury  in  rendering  their  verdict.     Flynt  v.  Bodenhamtr,  '60  N. 
C,  205;  State  v.  Slagle,  83  N.  C,  030.     If,  therefore,  the  testi- 
mony was  not  competent,  its  admission  was  an  error  that 
tended  to  prejudice  the  rights  and  imperil  the  safet\  of  the 
prisoner  in  a  degree  proportionate  to  the  respect  that  the  jury 
entertained  for  the  opinion  of  a  learned   physician,  as  ve 
must  assume  that  they  acted  upon  the  idea  that  his  skill  and 
training  fitted  him  in  a  peculiar  manner  for  judging  from 
such  external  bruises  as  were  described  bv  other  witnesses, 
whether  the  admitted  Ccirnal  connection  between  the  pris- 
oner and  the  prosecutrix  was  against  her  will  or  with  her 
consent.     Upon  the  decision  of  that  question  their  verdict 
and  his  life  depended.     The  Courts  of  this  country  have  laid 
down  very  clearly  the  tests  for  fixing  the  limit  to  the  {peculiar 
domain  of  expert  witnesses ;  yet,  in  applying  the  principles  to 
particular  cases,  it  has  often  been  found  difficult  to  distinguish 
between  expert  and  ordinary  testimony,  especially  to  deter- 
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mine  upon  what  subjects,  and  to  what  extent^  educated  and 
experienced  surgeons  should  be  allowed  to  give  an  opinion 
as  witnesses.     When*the  subject-matter  of  inquiry  partakes 
of  the  nature  of  science,  art  or  trade,   persons  possessing 
peculiar  knowledge,  skill  or  experience  derived  from  pre- 
vious practice,  studj'  or  training,  are  allowed  to  give  an 
opinion,  if  such  opinion  is  calculated  to  assist  inexperienced 
perscns   in  arriving  at  a   proper  solution  of  the  question. 
When,  however,  the  injury  is  of  such  a  nature  that  a  person 
of  sound  judgment  might  be  reasonably  expected  to  arrive 
at  a  conclusion  as  correct  and  just  without  as  with   the 
advantage  of  such  special  study  or  experience,  then  the 
opinion  of  the  expert  witness  is  not  admissible,  because  it 
gives  no  new  light  to  the  jury,  who  are  presumed  to  be  capa- 
ble of  bringing  to  their  aid  a  fair  share  of  intelligence,  com- 
mon sense  and  reason  in  drawing  inferences  from  the  facts 
and  thereby  reaching  a  verdict.     Rogers  on  Expert  Test., 
§§  6  and  7;  Lawson  on  Ex.  and  Op.  Ev.,  Rule  28. 

An  apt  illustration  and  application  of  the  rule  we  have 
stated,  is  found  in  the  case  of  Cook  v.  StaiCy  24  N.  J.  Law.  843^ 
where  it  was  held  that  a  physician  was  not  competent  to 
testify  that  a  rape  could  not  have  been  committed  in  a  par- 
ticular manner,  that  had  been  described  by  the  prosecutrix. 
The  Court  say:  "No  peculiar  knowledge  of  tlie  human  sys- 
tem was  necessary  to  answer  it.  It  was  a  mere  question  of 
relative  strength  or  mechanical  possibility,  which  an  athlete 
or  mechanic  could  have  answered  as  well  as  a  physician, 
and  every  man  upon  the  jury  as  well  as  either."  So  it  has 
been  held,  that  what  is  the  proximate  cause  of  the  injury  is 
not  a  question  of  science  or  of  legal  knowledge,  but  is  a  fact 
to  be  determined  by  a  jury  from  surrounding  circumstances. 
RaUroad  Co.  v.  Kellogg,  94  U  S.,  469. 

The  inquiry,  then,  which  involves  the  test  of  the  correct- 
ness of  his  Honor's  ruling,  upon  the  admissibility  of  the  tes- 
timony of  Dr.  Hines  is,  whether  his  knowledge  of  surgery, 
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or  experience  in  the  practice  of  his  profession,  was  such  as  to 
enable  him  to  give  a  more  satisfactory  opinion  than  an 
intelligent  and  observant  juror,  as  to  the  question  whether 
the  bruises  upon  the  arms  and  back  of  the  prosecutrix 
(which  had  noi  been  examined  by  him,  but  which  had  been 
described  by  witnesses  in  his  hearing),  could  have  been 
caused  by  the  voluntary  coition  of  the  prosecutrix,  a  girl  of 
seventeen  years,  with  the  prisoner,  on  the  floor  of  his  own 
chamber,  or  whether  these  marks  were  unmistakable  evi- 
dence of  violence  used  by  the  prisoner  to  overcome  resistance 
on  her  part.  However  the  fact  may  be,  we  can  see  no  reason 
why  the  physician  should  be  able,  from  his  training,  to 
judge  more  accurately  than  an}'  other  intelligent  man, 
whether  the  injuries  to  her  person  were  not  such  as  a  bride 
might  have  suffered  from  the  difficulties  incident  to  her  first 
act  of  carnal  connection  with  her  husband,  at  the  same 
place.  Yet,  it  is  manifest  that  the  jury  may  have  been 
misled  by  considering  the  answer  of  the  physician  to  the 
question  objected  to,  as  an  expression  of  his  opinion,  founded 
upon  his  observation  and  experience,  that  the  marks  upon 
the  body  of  the  prosecutrix  must  have  been  made  in  a  vio- 
lent struggle  to  protect  her  virtue. 

In  the  case  of  State  v.  Single,  mipra,  the  physician,  an 
expert,  was  permitted  to  give  the  opinion  that  a  certain  bot- 
tle contained  poisonous  drugs,  though  he  had  not  analyzed 
its  contents,  because  he  had  testified  that  he  could  tell  the 
ingredients  from  the  smell,  taste  and  appearance.  At  most, 
in  doubtful  cases  of  this  kind,  the  testimony  should  be 
received  by  the  Courts,  as  in  Slat^w  Clark,  12  Ired.,  151, 
only  "when  assured  by  the  physician  that  the  principles  of 
their  science,  applicable  to  a  particular  subject  of  inquiry 
established  certain  results,  or  '^wlien  they  swear"  they  can 
draw  the  proposed  distinction  by  reason  of  their  peculiar 
professional  skill  and  training. 
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In  State  v.  Sheets,  89  N.  C,  543,  Justice  Ashe,  for  the  Court, 
says :  "  When  the  professors  of  science,  as  physicians,  for 
instance,  swear  that  they  are  able  to  pronounce  an  opinion 
in  any  particular,  though  they  say  that  precisely  such  a  case 
had  not  fallen  under  their  observation  or  under  their  notice, 
in  the  course  of  their  reading,  it  is  competent  to  give  in 
evidence  their  opinion."  To  the  same  effect  is  Norton  v. 
Green,  64  N.  C,  G4. 

It  would  have  been  easy  to  apply  the  test  by  which  this 
Ck)urt  determined  the  competency  of  expert  evidence  in  the 
four  cases  cited,  by  asking  the  witness  (Dr.  Hines)  if,  from 
his  observation  in  his  practice  and  his  reading,  he  thought 
he  could  tell  whether  the  bruises  described  were  such  as 
could  be  caused  by  violence  on  the  part  of  the  prisoner,  or 
whether  they  might  have  been  naturally  incident  to  a  vol- 
untary connection  with  a  young  woman.  It  may  be  that 
he  would  have  answered,  that  his  opinion  upon  such  a  sub- 
ject was  worth  no  more  than  that  of  a  member  of  the  jury, 
and  in  that  event,  we  have  no  idea  that  counsel  would  have 
insisted  upon  propounding  the  question  objected  to.  Where 
the  Judge,  being  unlearned  in  any  art  or  science  like  medi- 
cine, is  in  doubt  whether  a  knowledge  of  such  science  is  calcu- 
lated to  give  one  peculiar  advantages  in  solving  a  question 
before  a  jury,  he  can  be  relieved  of  embarrassment  by  ask- 
ing an  acknowledged  expert  whether  his  professional  train- 
ing is  such  as  to  enable  him  to  give  a  more  satisfactory 
opinion  on  the  subject  of  inquiry  than  an  inexperienced 
man.  This  method  of  cutting  the  gordian  knot  in  all 
doubtful  cases  of  this  kind  has  been  sanctioned  by  this 
Court,  and  commends  itself  as  reasonable  and  just. 

While  the  jury  was  being  selected,  G.  H.  Womble,  one  of 
the  special  venire,  was  passed  by  the  State  to  the  prisoner, 
who  challenged  him  for  cause,  and,  after  being  sworn,  was 
asked  by  prisoner's  counsel  the  following  questions: 
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"  Have  you  formed  and  expressed  the  opinion  that  the 
prisoner  at  the  bar  is  guilty  ?  "  To  which  the  juror  answered, 
"  No." 

He  was  then  asked  by  prisoner's  counsel,  "Have  y<'U  a 
present  opinion  that  the  prisoner  is  guilty?"  To  this  ques- 
tion the  State  objected.  Objection  sustained.  Exception  by 
the  prisoner. 

The  juror  was  further  asked, "  Have  you  a  prejudice  against 
Roman  Catholics?"    To  which  the  juror  replied,  "No." 

These  three  questions  were  the  only  ones  put  to  the  jaror 
to  try  his  indifferency,  and  the  answer  of  "No"  to  the  first 
and  third  questions  was  the  only  evidence  before  the  Court 
as  to  his  indifferency. 

Another  juror,  named  Penney,  was  asked  the  same  ques- 
tions, and  the  same  answers  were  elicited,  and  a  similar 
ruling  and  exception  entered  for  refusal  to  allow  the  second 
question.  Both  Womble  and  Penney  were  f)eremptorily 
challenged,  and  the  prisoner  exhausted  his  peremptory  chal- 
lenges before  the  last  juror  was  selected. 

In  entering  upon  the  discussion  of  this  exception,  I 
promise  that  it  is  settled  law — 

1.  That  the  prisoner  had  a  right  to  ask  the  juror  whether 
he  had  formed  and  expressed  the  opinion  that  the  prisoner 
was  guilty,  and,  if  the  juror  answered  in  the  affirmative, 
nothing  more  appearing,  it  was  good  ground  of  challenge: 
but  if,  on  cross-examination,  he  had  stated  that  his  opinion 
was  founded  on  rumor  only,  and  that,  upon  hearing  the 
evidence  and  the  law  applicable  to  it,  he  could  stHl  render  a 
fair  and  impartial  verdict,  the  prisoner  would  have  had  no 
grnund  of  challenge.  State  v.  Benton^  2  Dev.  A  Bat^,  IJH): 
State  V  Collms,  70  N.  C,  241 ;  State  v.  Bone,  7  Jones,  121 : 
Wh.-.rton  Cr.  L.,  3069. 

2.  That  a  juror  who  had  formed  such  a  fixed  opinion, 
that  the  prisoner  was  guilty,  that  it  could  not  be  so  far 
removed,  upon   hearing  the  testimony  from  the  witnesses 


SEPTEMBER  TERM,  1889.  835 


State  r.  Boyle. 

and  the  law  from  the  Court,  aa  to  enable  him  to  render  a 
fair  verdict,  was  absolutely  disqualified  to  act,  and  no  expla- 
nation would  render  him  eligible  if  the  prisoner  objected  to 
him.  Thompson  &  Merriam  on  Juries,  §§207  (2),  21o; 
O'Mara  v.  Com.,  75  Pa.St.,  424 ;  Wharton  Cr.  L.,  §§ 3068 and 
3073:  Staie  v.  KwgMbury,  5S  Me.,  239;  Wharton  Gr.  L.,  30^ 
96 ;  State  v.  Wilson,  38  Ct.,  126. 

3.  It  is  equally  well  settled  that,  if  a  juror  gives  expression 
to  an  opinion  of  the  prisoner's  guilt,  formed  from  hearing  a 
preliminary  trial,  from  conversation  with  the  prosecutor,  or 
with  witnesses  who  state  the  facts  as  such,  the  prisoner  has 
the  unqualified  right  to  object  to  him.  Thompson  &  Mer- 
riam on  Juries,  §  213,  and  authorities  cited.  W^e  may  add 
that,  when  a  juror  has  formed  an  opinion,  and  it  is  formed 
on  information  derived  from  the  prosecutor,  the  witnesses 
for  the  State,  from  the  testimony  heard  at  a  preliminary 
investigation,  though  he  may  not  have  expressed  it,  or  though 
he  may  think  that  he  would  not  adhere  to  it  if  the  whole  of 
the  evidence  on  the  trial  should  present  other  phases  of  the 
case,  still  he  would  not  be  an  impartial  juror,  and  the  pris- 
oner should  not  be  compelled  to  accept  him.  Reynolds  v. 
VnUed  States,  98  U.  S.,  145 ;  Com.  v.  Webster,  5  Gushing,  295 ; 
Thompson  &  Merriam  on  Juries,  §207  (2);  O^Mara  v.  Com.,. 
75  Pa.  St.,  424;  Armistead  v.  Com.,  11  Leigh's  Rep.,  657. 

Where  a  juror  was  a  member  of  the  grand  jury  that  found 
the  bill  of  indictment,  or  a  member  of  a  jury  who  have 
already  heard  the  case  on  a  former  trial,  he  is  considered 
absolutely  disqualified  if  objected  to  by  the  prisoner.  And 
where  it  appears,  from  an  examination  of  the  proposed 
juror,  that  he  sustained  any  such  relation  to  the  parties  or 
cause  as  would  naturally  lead  him  to  prejudge  the  issue 
unfavorably  to  the  prisoner,  it  should  constitute  a  ground 
of  principal  challenge.  "  The  proposition  that  a  challenge 
propter  affectum  involves  matter  of  fact  alone  is  not  correct. 
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The  point  was  very  much  considered  in  Benton-g  case,  and 
it  was  there  found  that  the  Judge  was  bound  to  instruct  the 
triers,  as  he  would  a  jury,  upon  matter  of  law,  whereby, 
supposing  the  facts  to  be  ascertained,  the  juror  offered, 
though  not  standing  in  such  a  relation  to  the  partus  as  to  catifti- 
tuie  a  principal  challenge^  is  yet  held,  in  law,  not  to  stand  indiffer- 
ent,  because  with  some  other  connection  with  some  person  mUr- 
ested  in  the  suit  or  qtiestion.  And  it  was  held,  upon  these  author- 
ities, that  if  the  Court  erred  in  such  instruction  to  the  trien,  the 
decision  was  the  subject  of  review  here.''  Schom  v.  WiUiam, 
G  Jones  L.,  577.  If  this  Court  can  review  errors  of  the 
Judge  below  in  passing  upon  the  different  facts,  or  combi- 
nations of  facts,  that  prove  bias  or  prejudgment  on  the  part 
of  a  juror,  it  is  obviously  improper  to  restrict  counsel  in 
eliciting  the  facts  by  his  examination  of  the  party  chal- 
lenged, so  that  he  cannot  present  his  objections  intelli- 
gently. 

Applying  this  principle  to  our  case,  suppose  that  the  pur- 
pose of  the  counsel  was  to  show%  not  only  that  the  juror  had 
formed  an  opinion,  but  that  he  had  formed  it  from  conver- 
sation with  the  prosecutor,  or  the  witnesses,  in  reference  to  the 
evidence,  or  from  hearing  the  investigation  of  the  case 
before  a  Judge  or  Justice  of  the  Peace,  how  could  he  develop 
the  facts  so  as  to  make  good  his  cause  for  principal  chal- 
lenge on  one  of  these  grounds,  unless  permitted  first  to  ask 
the  juror  whether  he  has  in  fact  formed  such  an  opinion  at 
all?  Of  course,  where  he  had  refrained  from  expressing  it 
his  opinion  could  be  ascertained  only  by  asking  such  ques- 
tion of  him  on  his  voir  dire,  and  as  it  constituted  an  essen- 
tial foundation  for  finding  out  whether  the  juror  was  sub- 
ject to  principal  challenge  on  one  of  the  grounds  mentioned, 
the  question  was  clearly  competent,  and  should  have  been 
allowed.  And  the  authorities  very  generally  sustain  the 
view  that  it  is  competent,  and  the  mere  formation  of  the 
opinion  disqualifies  the  juror,  because   it  is  necessary  to 
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know  whether  any  definite  opinion  has  been  formed  pre- 
liminary to  asking  and  ascertaining  other  facts  that  consti- 
tute good  ground  either  for  a  principal  challenge  or  one  to 
the  favor.  Thompson  &  Merriam  on  Juries,  sec.  '208;  The 
People  V.  Christie,  2  Abbot's  Pr.  Reps.,  256 ;  Wharton  Cr.  L., 
sec  3108;  1  Burr,  367;  The  People  v.  Hettick,  1  Wheeler's 
Cr.  C,  399 ;  Com.  v.  Webster,  5  Gushing,  298 ;  Trent  v.  Williams, 
39  Ind.,  18 ;  Com.  v.  Knapp,  9  Pickering's  Rep.,  496 ;  Romaine 
V.  Sto^e,  7  Ind.,  63.  If  the  question  asked  was  necessarily  inci- 
dent to  determining  the  prisoner's  right  to  a  principal  chal- 
lenge on  any  ground,  it  would  be  useless  to  discuss  the  point — 
to  which  we  shall  advert  presently — whether  the  prisoner  is 
required  to  give  notice  to  the  Court  when  he  proposes 
to  challenge  to  the  favor.  On  the  other  hand,  if  it  was 
proj)osed  to  find  out  whether  the  juror  had  formed  the 
opinion  that  the  prisoner  was  guilty  preliminary  to  other 
questions  to  the  favor,  it  would  seem  to  be  as  effectual  a 
denial  of  the  right  to  examine  into  the  qualification  of  the 
latter,  as  the  ruling  in  State  v.  Fuller,  66  N.  C,  632,  that  a 
defendant  indicted  for  a  misdemeanor  had  no  right  to  chal- 
lenge for  cause.  To  the  suggestion  that  the  prisoner  did 
not  state  that  the  challenge  was  to  the  favor,  we  reply  that 
this  Court  sustained  the  opposite  view  in  State  v.  McAfee,  64 
N.  C,  339,  by  sustaining  the  right  to  ask  the  juror  the  ques- 
tion whether  the  juror  "believed  he  could  do  equal  and 
impartial  justice  between  the  State  and  a  colored  man,"  in 
order  "  to  test  his  qualification."  That  ruling  is  sustained 
in  The  People  v.  Christie,  2  Parker,  579,  where  the  Court 
says  "  the  prosecutor  at  the  trial  did  not  object  that  the  chal- 
lenge assigned  against  the  juror  should  have  been,  not  for 
principal  cause,  but  to  the  favor,  and  therefore  he  cannot 
take  such  position  here."  See,  also,  The  People  v.  Rogers, 
5  Cal,  347. 

Wharton  (in  his  Work  on  Criminal  Law,  §3125),  says: 
"Challenges  to  the  polls  for  favor  take  place  when,  thougli 
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the  juror  is  not  so  evidently  partial  as  to  amount  to  a  princi- 
pal challenge,  there  are  reasonable  grounds  to  suspect  that  he 
will  act  under  some  undue  influence  or  prejudice.    The  dis- 
tinction, however,  between  challenges  for  favor  and  those  for 
principal  cause  is  so  fine  that  it  is  practically  disregarded. 
Consequently,  what  has  already  been  said  under  the  head  of 
challenges  for  principal  cause  is.  to  be  examined  and  con- 
nected with  challenges  for  favor."     When  the  shado^iy  line 
that  divides  the  two  kinds  of  challenges  cannot  be  marked 
out  by  Wharton  with  sufficient  distinctness  to  treat  the  two 
separately,  it  would  seem  scarcely  reasonable  to  make  a  pris- 
oner's life  depend  upon  the  ability  of  counsel  to  give  formal 
notice  when  he  is  on  the  eve  of  crossing  it  in  the  course  of 
his  examination  of  a  juror.     One  of  the  reasons  for  losing 
sight  of  the  difference  between  the  two  kinds  of  objections 
in  later  years,  in  this  and  some  other  States,  is  found  in  the 
fact  that  the  Judge  is  substituted  in  the  practice  for  the 
triers,  and  the  prisoner  is  not  required  to  sound  the  alarm  by 
requesting  the  appointment  of  triers  whenever  he  submits  a 
challenge  to  the  favor,  as  he  was  required  under  the  old 
mode  of  proceeding  to  do.     Wharton  Cr.  L.,  §  3003.    This 
change  of  practice  will  doubtless,  too,  account  for  some  con- 
fusion in  the  authorities.     But  we  cannot  afford  to  step  hack- 
wards  and  adopt  rules  predicated  upon  reasons  no  longer 
operative. 

Shepherd,  J.,  (concurring):  I  concur  with  Mr.  Justice 
Avery  that  there  should  be  a  new  trial,  for  the  additional 
reason  that  the  Court  erred  in  excluding  the  question  which 
the  prisoner  proposed  to  ask  the  juror. 
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THE  STATE  v.  JOHN   MORRIS. 

Verdict,  Special — Indictment — Presentment— Statute  of  Limiia- 

tions— Grand  Jury. 

1.  A  formal  verdict,  in  accordance  with  the  opinion  of  the  Court,  must 

be  entered  upon  a  special  verdict  before  judgment  can  be  pro- 
nounced. 

2.  A  presentment  is  an  accusation  made  by  the  grand  jury,  ex  mero 

motu,  and  without  any  bill  of  indictment  laid  before  them, 
founded  either  upon  facts  within  their  knowledge,  or  that  of  one 
of  their  number,  or  upon  credible  information  given  them. 

3.  Where  a  bill  for  a  misdemeanor  was  sent  to  a  grand  jury,  which  began 

an  investigation,  but  *' continued*'  the  case  for  want  of  material 
witnesses,  returning  the  bill  with  that  endorsement  into  Court  with 
their  presentments,  where  it  was  entered  of  record,  and  at  a  sub- 
sequent term  of  the  Court,  but  more  than  two  years  after  the  com- 
mission of  the  offence,  the  bill  was  sent  to  another  grand  jury, 
which  found  it  true:  Held,  not  to  be  a  presentment,  and  that  the 
prosecution  was  barred. 

This  was  an  Indictment  for  killing  a  Hog  in  an  enclosure 
not  surrounded  by  a  lawful  fence,  tried  at  the  Fall  Term, 
1889,  of  the  Superior  Court  of  Montgomery  County,  before 
Merrimon,  J. 

The  jury  returned  the  following  special  verdict,  viz.:  That 
in  the  month  of  January,  two  years  prior  to  January,  1889, 
the  defendant  shot  and  killed  the  hog  of  W.  S.  Crawford,  in  a 
territory  where  the  stock-law  does  not  prevail,  and  that  it  was 
shot  near  the  residence  of  defendant's  father,  whose  farm 
was  within  an  enclosure  including  several  farms,  and 
amongst  others,  the  farm  and  land  of  W.  S.  Crawford ;  that 
the  land  of  the  said  Crawford  and  Morris  (both  within  this 
neighborhood  fence,  but  not  a  stock-law  fence),  were  separated 
by  a  small  creek  over  which  stock  could  easily  pass ;  that  this 
bill  of  indictment  was  drawn  by  the  Solicitor  at  the  Fall 
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Term,  1888,  of  the  Superior  Court  of  Montgomery,  and  sent 
before  the  grand  jury  at  that  term,  and  that  a  subpoena 
issued  for  the  defendant,  marked  on  the  back  of  it  to  the 
said  term,  but  the  grand  jury  did  not  call  before  them  and 
examine  at  the  said  t^rm  but  two  of  the  four  witnesses, 
to-wit,  W.  S.  Crawford  and  George  Henderson,  for  the  reason 
that  the  other  two  witnesses  were  not  subjxpnaed  to  said 
Fall  Term,  1888.  The  grand  jury  thereupon,  through  its 
foreman,  made  this  endorsement  upon  the  bill:  'Continued. 
Witnesses  marked  X  sworn  and  examined ;  Lee  Crawford 
(meaning  Morris)  and  John  Crawford  not  summoned;  con- 
tinued for  the  want  of  evidence.  A.  E.  Ewing,  Foreman 
Grand  Jury.* 

"At  the  time  the  witness  W.  S.  Crawford  was  examined 
before  the  grand  jury,  he  being  the  prosecutor,  he  was 
informed  by  the  grand  jury  that  the  bill  could  not  be  acted 
on  till  Lee  Morris  could  appear. 

"  The  bill  thus  continued  by  the  grand  jury,  was  returned 
by  them  to  the  said  Court  at  the  Fall  Term,  1888,  of  said 
Court,  and  continued  as  above  stated,  and  the  same  was 
docketed  along  with  the  presentments  of  the  grand  jury  made 
at  said  term,  but  the  grand  jury  made  no  presentment  of 
the  case,  and  the  witnesses  subpoenaed  by  the  Clerk  to  the 
Spring  Term,  1889,  of  this  Court,  when  the  bill  was  again 
sent  before  the  gr^nd  jury,  and  found  a  true  bill  at  said 
Spring  Term,  1889. 

"  If,  upon  these  facts,  the  Court  be  of  the  opinion  thai  the 
defendant  is  guilty,  the  jury  so  find;  otherwise,  not  guilty. 

Upon  these  facts,  his  Honor  was  of  the  opinion  that  the 
action  was  not  begun  within  two  years  of  the  commission  of 
the  offence,  and  it  was,  therefore,  considered  and  adjudged 
by  the  Court  that  the  indictment  was  barred  by  the  statute 
of  limitations,  and  that  the  defendant  was  not  guilty. 
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From  this  judgment  of  the  Court,  the  Solicitor  for  the 
State  appealed. 

Tlie  Attorney  General,  for  the  State. 
No  counsel  for  the  defendant. 

Avery,  J. — after  stating  the  facts:  The  Court  "must  say 
upon  the  facts  found  (as  a  special  verdict)  that  in  law  they 
constitute  or  do  not  constitute  the  offence  charged,  and 
iherevjpcm  the  verdict  of  the  jury  is  entered  in  accordance  with  the 
opinion  of  the  Courts  State  v.  Bray,  89  N.  C,  480 ;  State  v. 
Stewart,  91  N.  C,  566.  So  the  law  is  written.  The  rule  laid 
down  by  the  Court  has  not  been  followed,  and  there  must  be 
a  new  trial. 

But  the  defendant  also  relied  upon  the  statute  of  limita- 
tions as  a  bar  to  the  prosecution,  and  if  that  question  is  not 
discussed  now  the  probable  result  of  omitting  to  do  so  will 
be  to  bring  the  case  up  again  on  the  same  point.  A  present- 
ment is  an  accusation  made,  ex  mero  motu,  by  a  grand  jury 
of  an  offence  upon  their  own  observation  and  knowledge,  or 
upon  evidence  before  them,  and  without  any  bill  of  indictment 
laid  before  them,  at  the  suit  of  the  government.  The  present- 
ment is  founded  either  upon  facts  of  which  the  grand  jury, 
or  some  member  of  that  body,  actually  had  knowledge,  or 
upon  specific  information  given  in  good  faith  and  deemed 
by  them  to  be  credible.  State  v.  Wilcox  (decided  at  this  term). 
Bouvier's  Law  Die,  4  Bl.  Com.,  301.  "An  indictment  is  a 
written  accusation  of  an  offence,  preferred  and  presented 
upon  oath  as  true  by  a  grand  jury  at  the  suit  of  the  gov- 
ernment." The  paper  was  brought  into  Court  in  the  regular 
way  by  the  foreman  of  the  grand  jury,  presented  to  the 
Court  and  recorded  on  the  minutes  with  the  presentments^ 
and  if,  under  the  accepted  definitions,  we  could  hold  it  suf- 
ficient in  form  to  constitute  a  presentment,  the  prosecution 
would  not  be  barred. 
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But  it  is  a  paper  drawn  in  the  form  of  an  indictmeot  and 
originating,  not  with  the  grand  jury,  but  prepared  and 
signed  by  the  Solicitor.  This  Court  has  held  that  the  send- 
ing of  another  indictment  at  a  term  held  before  the  prose- 
cution was  barred  for  the  same  offence,  does  not  prevent  the 
bar  of  the  statute  as  to  one  sent  subsequently  and  afler  the 
lapse  of  the  period  prescribed  by  statute  as  the  linait^  Sate 
V.  Tomlinson,  3  Ired.,  32/  We  concur  with  his  Honor  in  his 
holding  that  the  prosecution  was  barred  by  the  statute;  but 
for  the  other  defect  there  must  be  a  new  trial.  We  suppose, 
however,  that  upon  the  state  of  facts  found  in  the  verdict,  the 
Solicitor,  in  view  of  the  ruling  of  this  Court,  will  enter  a 
nolle  prosequi. 

Error. 


THE  STATE  v.  MANLEY  PANKEY. 

Homicide — Malice — Judge's  Charge — Trial 

1.  Where  the  accused  had  formed  a  particular  and  definite  purpose  to 

kill,  and,  in  pursuance  of  that  purpose,  armed  himself .  sought  the 
deceased  and  killed  him:  Held  to  be  murder,  no  matter  what 
provocation  was  given  or  how  hifch.  the  assailant^s- passions  were 
aroused  during  the  fight. 

2.  An"omis8ion  to  require  a  prisoner  charged  with  a  capital  felony,  who 

is  at  the  bar  of  the  Court  when  the  jury  returns  the  verdict,  to 
stand  up  and  look  upon  the  jury,  wiJl  not  affect  the  verdict  or 
judgment  thereon. 

Indictment  for  Murder,  tried  before  Merriman,  J.,  at  Fail 
Term,  1889,  of  Montgomery  Superior  Court. 
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The  evidence    tended   to  show   that   the  prisoner    and 
deceased  were  at  one  Joe  Jackson's,  at  dinner,  and  got  into 
an  altercation  on  account  of  something  the  deceased  said 
about  Austin  Green ;  that  the  prisoner  went  out  and  sat 
upon  a  fence,  and  deceased  took  out  his  knife,  opened  it,  and 
went  out  and  sat  upon  the  fence  near  by  and  commenced 
whittling;   that  deceased  said   to  prisoner  **he  ought  not 
to  be  making  fun  of  Austin  Green,  as  he  was  away  from 
home,  among  strangers  and  in  a  strange  place,''  and  deceased 
said  to  prisoner,  "You  had  better  take  his  place";  prisoner 
replied  that  he  would,  or  could,  and  deceased  told  him  he 
had  better,  "damned  quick";  then  prisoner  told  deceased 
he  would  take  Green's  place;  that  Austin  Green  started  out 
and  said   he  was  going  home,  and  went  some  forty  yards, 
when  prisoner  called  him  back  and  went  to  him,  and  called 
Joe  Jackson  to  where  he  was;  that  they  held  a  conversation, 
in  which  the  prisoner  said,  "I  am  going  off  and  get  me  a 
gun,  and  I  am  going  to  shoot  this  damned   negro's  heart 
out";  that  prisoner  went  off,  a  mile  and  a  half  or  two  miles, 
procured  a  double-barrelled  shotgun,  came  back  and  inquired 
where  deceased  was,  and  said  he  was  going  to  kill  him,  and, 
on  being  informed  where  he  had  gone,  went  in  that  direction 
some  distance,  stopped  and  waited  some  time  (not  definitely 
stated  how  long),  when  he  saw  deceased  approaching;  that, 
when  deceased  was  within   about  fifteen   yards  of  him,  he 
said,  "Oh,  yes,  God  damn  you,  I  am  going  to  shoot  your 
dern  heart-strings  loose";  that  deceased  came  right  on,  but 
said  nothing  till  he  got  within  five  steps  of  prisoner;  the 
prisoner  stepped  from  five  to  eight  ste[)s  from  the  path  he 
and  deceased   were  in ;   deceased  raised  his  arms,  having 
nothing  in  his  hands,  and  told  prisoner  to  shoot,  and  pris- 
oner shot  and  hit  deceased  in  the  right  side  of  the  neck,  and 
he  fell  down  and  died  instantly.     It  was  admitted  by  the 
prisoner  that  he  killed  the  deceased  with  a  gun  by  shooting 
him. 


842  IN  THE  SUPREME  COURT. 


State  v.  Pankey. 


The  prisoner  testified  that  he  did  not  say  that  he  was 
going  to  get  a  gun  to  kill  the  deceased ;  that  he  did  not  say 
he  would  kill  him ;  that  he  borrowed  the  gun  to  shoot  a 
squirrel,  and  had  no  intention  of  shooting  deceased;  thathe 
did  not  go  to  meet  him  for  the  purpose  of  shooting  him. 
but  was  on  his  way  to  Mr.  Pool's,  for  whom  he  had 
been  working,  to  settle  with  him;  that  he  met  deceased 
unexpectedly;  that  deceased  had  his  knife  out  and  opened, 
and  up  his  sleeve;  that  he,  prisoner,  got  out  of  the  path 
to  avoid  him;  that  some  one  exclaimed,  "Look  at  his 
knife!";  that  he  told  deceased  not  to  come  to  him,  or  he 
would  shoot  him ;  that  deceased  came  right  on  and  said  to 
shoot,  and  he  did  shoot,  and  for  no  other  reason  than  to  pro- 
tect himself;  that  his  aim  was  to  shoot  him  in  his  legs,  but 
in  his  excitement,  produced  by  the  assault  upon  him,  he 
shot  sooner  than  he  intended.  There  was  other  evidence, 
tending  to  show  that  the  deceased,  at  the  house  of  Joe  Jack- 
son, had  said  he  would  split  the  prisoner's  head  open— that 
this  was  after  the  quarrel  about  Austin  Green. 

The  prisoner  and  deceased  were  both  negroes,  under 
twenty-one  years  of  age,  and  had  been  friends  up  to  the  time 
of  the  quarrel  mentioned  in  the  evidence.  They  had  been 
working  together  up  to  that  time. 

The  Court  called  the  attention  of  the  jury  to  the  evidence 
tending  to  prove  that  the  prisoner  had  formed  a  purpose  to 
kill  the  deceased,  and  that  he  killed  him  in  pursuance  of 
that  purpose,  and  then  recited  to  them  the  prisoner's  evi- 
dence tending  to  corroborate  him,  and  instructed  the  jurv— 
first,  that  if  they  found  from  the  evidence  that  the  prisoner 
had  formed  a  particular  and  definite  purpose  to  kill  the 
deceased,  and  in  pursuance  of  that  purpose  procured  the 
gun  and  sought  the  deceased  and  shot  and  killed  him,ht 
was  guilty  of  murder,  no  matter  what  deceased  was  doing 
at  the  time  he  was  shot ;  second,  that  if  the  prisoner  bad 
not  formed  the  purpose  to  kill  the  deceased,  but  had  pro- 
cured the  gun  to  kill  a  squirrel,  and  met  the  deceased  and 
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the  deceased  assaulted  him  with  a  knife,  in  the  manner 
described  by  the  prisoner,  and  the  prisoner  shot  and  killed 
him  when  he  might  have  avoided  the  assault  without  kill- 
ing him,  it  was  manslaughter.  But  if  the  prisoner  was  so 
closely  pressed  by  the  deceased  that  he  could  not  escape  the 
assault  made  upon  him,  and  was  in  danger  of  losing  his 
life,  or  of  receiving  serious  bodily  harm  at  the  hands  of  the 
deceased,  or  had  reasonable  grounds  to  believe,  and  did 
believe,  he  was  in  such  danger,  and  shot  and  killed  him  to 
save  his  own  life,  or  to  avoid  great  personal  injury,  he  was 
not  guilty  of  any  offence. 

The  Court  again  recited  the  evidence  applicable  to  these 
several  propositions  of  law,  and  cautioned  the  jury  that  they 
must  find  that  the  prisoner  had  deliberately  made  up  his 
mind  to  kill  the  deceased,  and  shot  and  killed  him  in  pursu- 
ance of  a  definite  intent  to  kill  him,  or  they  could  not  con- 
vict of  murder. 

The  prisoner  was  personally  present  throughout  the  trial, 
and  when  the  verdict  was  rendered,  but  the  formality  of 
requiring  him  to  stand  up  and  look  upon  the  jury,  &c.,  was, 
by  inadvertence,  omitted. 

There  was  a  verdict  of  guilty,  and  from  the  death  sentence 
pronounced  thereon  the  defendant  appealed. 

The  Attorney  General,  for  the  State. 
No  counsel  for  the  defendant. 

Shepherd,  J. :  We  have  carefully  considered  his  Honor's 
instruction,  and  we  are  unable  to  find  any  error  of  which 
the  prisoner  can  complain. 

Every  aspect  raised  by  the  testimony  was  with  great  par- 
ticularity presented  to  the  jury,  and  the  law  applicable 
thereto  was  correctly  and  intelligently  explained. 

Among  other  things,  the  Court  charged  the  jury,  "that 
if  they   found   from   the   evidence   that   the   prisoner  had 
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formed  a  particular  and  definite  purpose  to  kill  the  deceased, 
and  in  pursuance  of  such  purpose  procured  the  gun  and 
sought  the  deceased  and  shot  and  killed  him,  he  was  guilty, 
no  matter  what  the  deceased  was  doing  at  the  time  he  was 
shot."  To  this  part  of  the  charge  the  prisoner  excepted. 
There  can  be  no  serious  question  but  that  there  was  abun- 
dant testimony  to  support  the  instructions.  After  a  quar- 
rel with  the  deceased,  the  prisoner  said :  *'  I  am  going  off 
and  get  me  a  gun  and  I  am  going  to  shoot  this  damned 
negro's  heart  out."  The  case  further  slates  that  there  was 
testimony  tending  to  show  the  following  facts:  That  "the 
prisoner  went  otf  a  mile  and  a  half,  or  two  miles,  pMCured 
a  double-barrelled  shotgun,  came  back  and  inquired  where 
deceased  was,  and  said  he  was  going  to  kill  him  and  on 
being  informed  where  deceased  had  gone,  went  in  that 
direction  some  distance,  stopped  and  waited  some  time  (not 
definitely  stated  how  long)  when  he  saw  deceased  approach- 
ing. When  deceased  was  within  about  fifteen  yards  of  him, 
he  said  :  "O  yes,  God  damn  you,  I  am  going  to  shoot  your 
dern  heart  strings  loose;"  that  deceased  came  right  on,  but 
said  nothing  till  he  got  in  a  few  steps  of  prisoner;  the  pris- 
oner stepped  from  five  to  eight  steps  from  the  path  he  and 
deceased  were  in.  Deceased  raised  his  arms,  having  noth- 
ing in  his  hands,  and  told  prisoner  to  shoot,  and  prisoner 
fired  and  hit  the  deceased  in  the  right  side  of  the  neck,  and 
he  fell  down  and  died  instantly.' 

The  testimony  surely  authorized  the  instruction  given  by 
the  Judge,  and  the  principle  which  he  declared  is  so  clearly 
correct  that  it  is  hardly  necessary  to  cite  authority  in  sup- 
port of  it. 

An  extract  from  State  v.  Gooch,  94  N.  C,  1014,  will  suffice 
our  purpose.  The  Court  said:  "If  the  jury  believe  from 
the  evidence  that  the  prisoners  went  to  the  store  of  Cheat- 
ham with  the  purpose,  under  the  pretense  of  fighting,  to 
stab  Cheatham,  and  either  the  one  or  the  other  stabbed  and 
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killed  the  deceased,  it  was  murder  in  the  assailants,  no  mat- 
ter what  provocation  was  given,  or  how  high  the  assailant's 
passions  were  aroused  during  the  fight,  for  the  motive  in 
such  a  case  is  express."  State  v.  iawe,  4  Ired..  113;  State  v. 
Hoffue,  6  Jones,  381;  l^ate  v.  Martin,  2  Ired.,  101;  Whart, 
Crim.  Law,  §950. 

2.  After  the  sentence  was  pronounced  the  prisoner  exce{>ted, 
because  when  the  verdict  was  rendered  "  the  formality  of 
requiring  him  to  stand  up  and  look  upon  the  jury  was, 
by  inadvertence,  omitted."  The  object  of  this  formality  is 
to  identify  the  prisoner,  and  while  it  is  better  to  observe  the 
form,  a  failure  to  do  so,  where  there  is  no  question  as  to  the 
actual  presence  of  the  prisoner,  is  by  no  means  fatal  to  the 
verdict.  Mr.  Bishop,  in  his  second  volume  Crim.  Prac,  §  829, 
says  that  "there  is  no  reason  to  suppose  that  any  minute 
departure  from  the  old  form  will  vitiate  the  verdict."  There 
is  no  merit  in  the  exception,  and  it  must  be  overruled. 

3.  The  remaining  exception  is  addressed  to  the  refusal  of 
the  Court  to  continue  the  case  because  of  the  absence  of  an 
alleged  material  witness.  It  is  too  plain  for  argument  that 
this  was  within  the  discretion  of  the  trial  Judge,  and  that 
his  ruling  in  this  respect  cannot  be  reviewed  by  this  Court. 

Affirmed. 


THE  STATE  v.  RICHARD  SIDDEN  AND  CYNTHIA  CAUDLE. 

Evidence —  Witness — Harmless  Error. 

Upon  the  croes-examination  of  a  witness  introduced  by  the  State,  the 
defendant  proposed  to  ask  him  if  he  had  not  been  prompted  to 
swear  against  defendants  by  one  B.,  who  had  not  been  examined 
as  a  witness;  the  Court,  upon  objection,  excluded  the  question  in 
that  form,  but  permitted  it  to  be  put  omitting  B.'s  name:  Heldy 
that  while  the  inquiry  was  unobjectionable,  yet  as  it  did  not  seem 
to  be  material,  and  it  did  not  appear  that  defendants  were  preju- 
diced by  its  rejection,  a  venire  de  novo  would  not  be  granted. 
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Indictment  for  Fornication  and  Adultery,  tried  before  GU- 
met\  J.,  at  September  Term,  1889,  of  Wilkes  Superior  Court 

The  Attorney  General,  for  the  State. 
No  counsel  contra. 

Clark,  J.:  On  the  cross-examination  bv  the  defendants  of 
a  witness  for  the  State  he  was  asked  if  he  had  not  been 
"prompted  to  swear  against  defendants,  as  he  had  done,  by 
one  James  Blivens."  On  objection  by  the  Solicitor  the  Court 
excluded  the  question  and  the  defendants  excepted. 

His  Honor,  in  excluding  the  question,  stated  that  be  did 
not  see  that  it  was  necessary  to  bring  Blivens'  name  into  the 
case,  as  he  had   not  been  examined  as  a  witness  nor  was 
present  at  the  trial,  and  that   the  Court  would  allow  the 
impeaching  question  to  be  put  leaving  out  of  it  Blivens' 
name,  or  in  any  shape  defendants  desired,  with  that  exclusion. 
Had  Blivens  been  examined  as  a  witness  and,  to  impeach 
him,  had  been  asked  this  question,  giving  time  and  place, 
with  a  view  to  show  his  "  bias  or  temper  "  towards  the  defend- 
ants, his  reply  would  not  come  within  the  general  rule  that 
answers  to  impeaching  and  collateral  questions  are  conclu- 
sive.    In  such  case  the  defendants  would  have  had  the  right 
to  ask  the  witness  if  Blivens  had  not  induced  him  to  testify 
against  them  with  a  view  to  contradict  Bliyens  as  to  his  free 
dom  from  bias  towards  them.     As  Blivens  had  not  been  a 
witness  we  can  see  no  purpose  to  be  served  by  attacking  him. 
No  harm  accrued  to  defendants,  since  the  Court  gave  permis- 
sion to  put  the  impeaching  question  more  broadly  by  asking 
if  any  one  whatever  had  prompted  the  witness  to  swear 
against  them.     Had  the  impeaching  question  been  put  gen- 
erally,  and  been  as  to  a  matter  not  pertinent  to  the  case  m 
hand,  the  opposing  side  might  have  insisted  that  defendants 
should  specify  and  particularize  {State  v.  Gay,  94  N.  C.,814). 
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but  it  can  be  no  cause  of  complaint  by  the  party  askitig  the 
impeaching  question  that  he  is  allowed,  or  recjuired,  to  put 
it  thus  broadly.  While  we  can  see  no  objection  to  the  form 
of  question  insisted  on  by  the  defendants,  they  have  not 
shown  how  they  were  or  could  have  been  prejudiced  by  the 
modified  form  of  it  required  by  the  Court.  Such  matters  as 
these  must  be  left  largely  to  the  sound  discretion  of  the  pre- 
siding Judge.  He  sees  the  surroundings  of  the  trial  and  the 
bearing  of  the  witnesses  on  the  stand  and  understands,  better 
than  we  can  do,  the  object  and  purport  of  the  manner  of  the 
examination. 
There  is  no  other  assignment  of  error,  and  the  judgment 

must  be  affirmed. 

Affirmed. 


THE  STATE  v.  J.  O.  WILCOX. 

Qrand  Jury — PfesenimenL — Residence — Irregularity  in  Draw- 
ing Jurors — Indictment, 

1.  The  fact  that  a  member  of  the  grand  jury,  which  returned  a  true  bill 

for  perjury,  was  one  of  the  petit  jury  that  tried  the  issues  in  an 
action  wherein  it  was  charged  the  perjury  was  committed,  is  not 
good  ground  for  abating  or  quashing  the  indictment.  He  was 
bound  by  his  oath  as  a  grand  juror  to  communicate  to  his  fellows 
the  information  he  had  acquired  as  a  petit  juror. 

2.  It  is  not  only  the  right,  but  it  is  the  duty  of  grand  jurors,  of  their 

own  motion,  to  originate  prosecutions  by  making  presentments  of 
all  violations  of  law  which  have  come  under  the  personal  observa- 
tion or  knowledge  of  each  juror,  or  of  which  they  have  credible 
information. 

3.  They  have,  however,  no  right  to  summon  witnesses  to  appear  before 

them,  except  by  the  permission  of  their  foreman,  or  of  the  Solic- 
itor, as  prescribed  by  The  Code,  %  743. 
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4.  A  grand  juror  must  be  a  resident  of  the  county  in  which  he  b  sum- 

moned to  serve;  but  his  qualification  depends  upon  his«tofu«ai 
the  time  of  service — not  the  time  his  name  was  placed  upon  the 
jury  list. 

5.  Where  the  County  Commissioners,  while  drawing  the  jurors,  Uui 

aside  the  names  of  several  persons,  otherwise  qualified,  for  tU 
reason  that  they  did  not  know  whether  they  were  residents  of  tht 
county,  and  the  jury-list  was  completed  by  the  names  of  otber 
duly  qualified  persons:  Held,  that,  if  there  was  any  irr^alaritr. 
it  did  not  affect  the  action  of  the  jurors  so  drawn  and  summoned. 

This  was  an  Indictment  for  Perjury,  tried  at  Spring  Term, 
1889,  of  the  Superior  Court  of  Ashe  County,  before  Arm- 
field,  J, 

The  defendant  filed  a  plea  in  abatenaent,  and  the  Solicitor 
agreed  with  his  counsel  as  to  the  following  facts: 

"A  plea  in  abatement  having  been  interposed  in  the 
above-entitled  case,  because  of  the  irregularity  of  the  draw- 
ing of  the  grand  jury  which  found  the  bill,  and  of  the 
incompetency  of  two  of  said  grand  jurors,  it  is  agreed  upon 
the  part  of  the  Solicitor  representing  the  State  and  the 
defendant  that  the  facts  are — 

"  1.  That  one  grand  juror,  to-wit,  J.  H.  Jones,  acted  as  a 
juror  on  the  trial  of  the  indictment  wherein  the  alleged  per- 
jury was  committed. 

"  2.  That  the  nannies  of  certain  persons  were  drawn  from 
the  jury-box  No.  1  by  the  County  Commissioners  on  the 
first  Monday  of  February,  1889,  and  said  names — four  or 
five  in  number — were  laid  aside  upon  the  suggestion  and 
supposition  that  some  of  said  persons  were  absentees  and 
non-residents  of  Ashe  County  at  the  time  of  said  drawing, 
and  that  others  were  unknown  in  said  county;  that  one  of 
said  jurors  was  a  citizen  of  said  Ashe  Countj^  at  the  time 
his  name  was  laid  aside,  but  the  fact  of  his  residence  in  the 
county  at  the  time  was  not  known  to  the  said  Comraissionera, 
and  it  was  believed  by  said  Commissioners  that  said  person 
was  a  resident  of  the  State  of  Tennessee. 
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•*  3.  That  James  Williams,  one  of  the  grand  jurors  at  the 
time  said  jury  was  drawn,  was  a  citizen  of  Ashe  County  and 
dulj'  qualified  to  act  as  such  juror,  but  afterwards,  and  before 
said  inquisition,  his  home,  and  the  territory  on  which  he 
lived,  was  detached  by  an  act  of  the  Legislature  from  Ashe 
County  and  annexed  to  the  county  of  Alleghany." 

The  Court  sustained  the  plea  and  ordered  that  the  indict- 
ment be  quashed.     The  Solicitor  for  the  State  appealed. 

Tfie  Attorney  Generaly  for  the  State. 

Messrs.  J.  F.  Morphea)  and  T*.  R.  Parnell,  for  the  defendant. 

Avery,  J  — after  stating  the  facts:  The  fact  that  a  member 
of  the  grand  jurj'  that  found  the  indictment  was  also  one  of 
the  petit  jury  that  tried  the  action  in  which,  as  it  is  charged,, 
the  perjury  was  committed,  is  not  good  ground  for  a  plea  in 
abatement.  If  the  juror  was  not  otherwise  disqualified  by 
law,  his  persona]  knowledge  or  opinion  that  there  was  prob- 
able cause  for  believing  the  defendant  guilty  of  perjury,, 
found  from  what  occurred  under  his  own  observation  when 
be  was  required  to  critically  and  closely  scrutinize  the  evi- 
dence, made  it  his  duty  to  disclose  such  peculiar  knowledge 
to  his  fellows  for  their  consideration  and  action.  The  grand 
jury  are  "reiurned  to  inquire  of  all  oflences  in  general  in 
the  county,  determinal  by  the  Court  into  which  they  are 
returned,"  and  are  sworn  diligently  to  inquire,  and  true  pre- 
sentment to  make,  of  all  such  matters  and  things  as  are 
given  them  in  charge.  It  is  the  duty  of  the  presiding  judge 
to  give  them  in  charge  the  whole  criminal  law,  whether 
general  or  local  in  its  operation.  Thompson  &  Merrimon 
on  Juries,  605;    Unifed  Slates  v.  Hill,  2  Brock,  156. 

"The  matters  which,  whether  given  in  charge  or  of  their 
own  knowledge,  are  to  be  presented  by  the  grand  jury,  are 
all  offences  committed  within  the  county,  the  prosecution  of 
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which  is  not  barred  by  statute.  To  grand  juries  is  com- 
mitted the  preservation  of  the  peace  of  the  county,  the  care 
of  bringing  to  light  for  examination,  trial  and  punishment 
all  violence,  outrage,  indecency  and  terror,  everything  that 
may  occasion  danger,  disturbance  or  dismay.  Grand  jurors 
are  watchmen,  stationed  by  the  laws,  to  survey  the  conduct  of 
their  fellow  citizens  and  inquire  where  and  by  whom  public 
authority  has  been  violated,  or  our  Constitution  or  laws 
infringed."  24  How.  St.  Tr.,  201.  **It  is  their  pec-uliar 
province  to  inform  against  and  present  all  offenders  against 
the  criminal  laws  of  the  State."  Sfaie  v.  H  o/rott,  21  Conn., 
272 ;    Ward  v.  State,  2  Mo.,  1 20 ;  State  v.  Terry,  30  Mo.,  368. 

There  can  be  no  question  about  the  fact  that,  at  corauion 
law,  a  grand  jury  was  charged  especially  with  inquisitorial 
duties,  and  where  there  is  probable  cause  to  suspect  that  the 
law  had  been  violated,  they  were  considered  bound  by  their 
oaths   to   institute   inquiry   and    investigation.    They  had 
originally  "the  right  to  send  for  witnesses  and  have  them 
sworn  to  give  evidence  generally,  and  to  found  presentments 
on   the  evidence  of  such   witnesses."     Wharton  on  Cr.  L, 
§  4o7,  note  (h).     But  our  statute  ( The  Code,  §  743)  forbids  the 
payment  of  the  fees  of  any  witness  before  the  grand  jury, 
unless  summoned  by  direction   of  the  foreman  or  Solicitor, 
as  therein  prescribed,  or  recognized  by  some  Justice  of  the 
Peace  to  appear  and  testify  before  that  body.     While  the 
grand  jury  is  not  allowed  by  the  laws  of  North  Carolina  to 
send  for  witnesses  generally  for  the  purpose  of  inquisition^ 
it  is  their  duty  to  originate  presentments  as  to  all  violations 
of  law  that  have  come  under  the  personal  observatiou  or 
knowledge  of  each  juror,  and  as  to  the  commission  of  any 
ofi'enees  of  which  they  have  information,  which  they  deem 
credible  and   which  is  so  specific  as  to  the  nature  of  the 
offence  and  witnesses  as  to  enable  the  prosecuting  officer  to 
frame  an  indictment  upon  it.     Stale  v.  Ivey,  lOOX.  C  539. 
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The  old  method  of  originating  prosecutions  before  grand 
juries  seems  to  have  fallen  into  disuse  in  the  Federal  Courts, 
because  the  Commissioners  act  under  the  advice  of  the  Dis- 
trict Attorneys,  and  a  large  number  of  officers  and  detectives 
are  engaged  in  bringing  offenders  before  the  Commissioners 
for  preliminary  examination,  and  thus  gathering  evidence 
upon  which  prosecutions  are  founded.  The  practice  is  not 
uniform  in  the  different  States;  but  in  the  absence  of  legisla- 
tion we  must  adhere  to  that  long  since  adopted  in  our 
Courts.  The  statutes  in  some  of  the  States  seem  to  have 
been  enacted  with  a  view  to  instituting  prosecutions  exclu- 
sively bv  warrant,  arrest  and  examination  before  a  Justice 
of  the  Peace,  and  that  mode  of  preliminary  investigation 
has  been  adopted,  instead  of  the  inquiry  by  the  grand  jury 
leading  to  punishment. 

The  institution  of  criminal  proceedings,  either  secretly,  by 
presentment  of  a  grand  jury,  or  by  the  issue  of  a  warrant, 
on  information,  by  a  Justice  of  the  Peace,  is  often  accom- 
panied by  abuses  of  power.  In  this  State  the  Legislature 
has  imposed  some  restraint  upon  the  powers  of  both,  but  our 
'lawstril  leaves  the  grand  jury  clothed  with  authority  to  make 
presentments  founded  upon  the  personal  knowledge  of  a 
member  of  the  body,  or  information  deemed  credible  by  the 
body,  and  given  in  good  faith.  As  they  are  forbidden  by 
their  oaths  from  presenting  any  one  through  envy,  hatred 
or  malice  on  their  own  part,  their  powers  are  not  to  be  used 
to  gratify  the  malignity  of  others,  and  in  acting  on  informa- 
tion they  may  scan  the  character  and  motives  of  those  from 
whom  it  is  derived.  The  juror,  Jones,  therefore,  having 
heard  the  defendant  testify  on  his  own  behalf  in  the  former 
prosecution  for  carrying  a  concealed  weapon,  was  bound  to 
call  the  attention  of  the  grand  jury  to  the  charge  of  perjury, 
if  he  believed  he  had  committed  that  offence.  The  law 
which  compelled  him  to  make  such  a  disclosure  could  not 
be  construed  to  disqualify  him  from  acting  when  the  Solic- 
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itor  preferred  the  same  charge  in  the  form  of  nn  indictment. 
The  fact  that  the  magistrate  who  committed  defen^lflDt 
was  foreman  of  the  jur\'  that  returned  the  indictment  against 
him»  was  held  not  to  be  good  ground  for  motion  to  quash. 
Mate  V.  ChairSy  9  Baxter  (Tenn.),  196. 

The  second  ground  of  the  motion  to  quash,  embodied  in 
the  plea,  is  no  more  tenable.  If  the  County  Commissioners 
acted  in  good  faith,  as  the  law  presumes  they  did,  in  laying 
aside  the  names  of  i)ersons  who,  according  to  their  best 
information,  had  removed  from  the  county,  or  of  those  whom 
they  did  not  know  and  know  to  be  still  resident  in  the  county, 
such  an  irregularity  or  mistake,  by  which  the  nameof  a6<wia 
fide  resident  was  laid  aside,  would  not  incapacitate  a  grand 
jury  composed  of  good  and  lawful  men  to  act.  U.  S  v. 
Ambrose,  12  Myers'  Fed.  Dec,  §  1854  (p.  520).  The  Commis- 
sioners were  evidently  endeavoring  to  comply  with  ihe 
recjuirements  of  The  Code,  §  1721),  by  taking  out  the  names 
of  persons  no  longer  resident  in  the  county.  It  has  been 
held  that  the  drawing  and  summoning  of  one  or  more 
incompetent  jurors  does  not  contaminate  the  work  of  the 
grand  jury,  if  none  such  are  actually  drawn  and  ^wom ' 
among  its  members. 

In  2  Hawkins'  Pleas  of  the  Crown,  chap,  25,  §  10,  the 
author  says :  "  It  seems  clear  that  by  the  common  law  every 
indictment  must  be  found  by  twelve  men  at  the  least,  every 
one  of  which  ought  to  be  of  the  same  county"  See  also  BeU 
V.  People,  1  Scorn.  (111.),  399;  Carpenter  v.  Stale,  4  Howard 
(Miss.),  103;  Wiley  v.  State,  46  Ind.,  o63;  Fletcher  y.  PeopU, 
081  111,,  116.  The  section  of  The  Code  {17'29),  died  above, 
requires  that  the  scroll  containing  names  of  jurors  who  have 
removed  from  the  county  be  destroj'ed,  while  the  preceding 
sections  from  1722  to  1727  provide  the  manner  of  selecting 
jurors  from  the  list  of  tax-payers  resident  in  the  county. 

The  juror's  qualification  must  be  determined  by  his  status 
as  to  the  residence  and  other  statutory  requirements  at  the 
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time  of  the  service,  and  it  is  not  sufficient  that  he  was  qualified 
when  selected,  if  he  removed  to  another  count  v  before  the 
grand  jury  was  impaneled.  2  Hawkins  PI.  Cr.,  ch  43,  §13; 
Thompson  &  Merrimon  on  Juries,  §  174;  Keliy  v.  People,  55 
N.  Y.,565. 

The  plea  was  filed  before  arraignment,  and  was  therefore 
in  apt  time.     State  v,  Gardner  (decided  at  this  term). 

His  Honor's  ruling  was  doubtless  predicated  upon,  the 
ground  that  one  of  the  jurors  became  a  resident  of  Alle- 
ghany County  after  his  name  was  drawn  by  the  County 
Commissioners,  and  before  he  served  as  a  member  of  the 
grand  jury  that  acted  on  the  indictment  Much  incon- 
venience might  be  obviated  if  the  Judges  below  would 
always  interrogate*jurors  drawn  as  grand  jurors  as  to  whether 
they  were  residents  of  the  county,  parties  to  actions  pend- 
ing and  at  issue,  or  had  paid  their  tax  for  the  preceding 
year.  In  some  of  the  States,  after  the  preliminary  investi- 
gation, no  objection  is  entertained  by  plea  in  abatement,  or 
motion  to  quash,  for  disqualification  of  the  grand  jury. 

Affirmed. 


THE  STATE  v.  COON  ELLER,  et  aJ. 
Larceny — Evidevce,  Sufficient  to  Support   Verdict. 

1.  Evidence  that  one  of  the  defendants  charged  with  a  larceny  com- 
mitted by  breaking  into  a  store  at  night  and  taking  goods  there- 
from, had,  two  years  prior  to  the  taking,  entered  into  conspiracy 
with  the  other  defendants  to  break  into  the  store ;  that  he  had 
been  arrested  for  the  larceny  and  had  forfeited  his  bail,  and  that 
he  was  related  to  some  of  the  persons  who  were  identified  as  the 
criminals,  was  not  sufficient  to  warrant  a  verdict,  and  should  not 
have  been  submitted  to  the  jury. 
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2.  But  where,  in  addition  to  this  evidence,  there  was  other  testimooT 

tending  to  show  that  another  of  the  defendants  was  related  to 
those  who  were  identified  as  the  thieves :  that  he  resided  In  th»r 
neighborhood ;  that  shortly  after  the  larceny  several  penone 
were  discovered  at  night  coming  away  from  a  place  where  bad 
been  concealed  the  stolen  property,  and  one  witness  recognized 
the  defendant  in  the  party,  all  of  whom  ran  when  hailed:  Hdd. 
there  was  some  evidence  to  convict  defendant,  and  it  was  proper 
to  submit  it  to  the  jury. 

3.  A  new  trial  will  not  be  awarded  for  the  admission  of  irrelevant  or 

immaterial  testimony  where  it  does  not  appear  that  the  com- 
plaining party  was,  or  might  have  been,  prejudiced  thereby. 

Indictment  for  Larceny  and  Receiving,  tried  before  Ann- 
field,  /,  at  Spring  Term,  1889,  of  Watacga  Superior  Court 

A  true  bill  was  returned  against  Sherman  Brooks,  Henry 
Eller,  Linville  Eller,  Henry  Brooks,  Coon  Eller  and  George 
Eller,  but  only  the  hist  two  were  on  trial.  The  charge  was 
for  larceny  of  coflFee,  the  property  of  one  S.  V.  Cox,  and  for 
receiving  it,  knowing  it  to  have  been  stolen. 

It  was  in  evidence  that  Cox's  store  had  been  broken  open 
and  the  coffee  and  oiher  articles  stolen ;  that  some  of  the  arti- 
cles having  been  found  concealed  in  the  woods,  near  the  store: 
that,  a  few  days  after,  a  guard  was  posted  on  the  road  lead- 
ing from  the  place  of  concealment,  and  that  night  five  men 
came  along  the  road  from  that  direction,  three  of  whom  were 
carrying  sacks  of  coffee.     When  halted,  they  dropped  the 
coffee  and  ran,  and  a  witness  testified  that  the  coffee  was  that 
which  had  been  stolen  from  Cox.     One  of  the  witnesses  testi- 
fied  that  he  took   two  of  the  men  to  be  Henrv  Eller  and 
Sherman  Brooks,  and  another  was  a  tall  man,  as  was  Lin- 
ville Eller.     Another  witness  testified  that  he  thought  he 
identified  Coon  Eller,  Henry  Eller  and  Sherman  Brooks  as 
three  of  the  party  who,  when  halted  that  night,  dropped  the 
stolen  coffee  and  ran  off.     He  could  not  identify  the  other 
two. 
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It  was  in  evidence  that  George  Eller  and  Coon  Eller,  these 
defendants,  forfeited  their  bond  for  appearance  at  Court,  and, 
when  capiases  were  issued,  could  not  be  found  ;  that,  after  the 
death  of  Henry  Eller,  who  had  been  killed  while  resisting 
arrest,  these  defendants  came  in  and  surrendered  themselves. 

Another  witness  testified  that,  two  and  a  half  or  three 
years  before  Cox's  store  was  robbed,  George  Eller,  Henry 
Eller,  Lin vi lie  Eller  and  himself  had  an  agreement  to  break 
into  that  store,  but  he  left  the  State  soon  thereafter  without 
it  being  done. 

It  was  in  evidence  that  George  Eller  and  Coon  Eller  were 
single  men,  and  lived  with  their  father,  and  Sherman  Brooks 
and  Linville  Eller  lived  in  their  neighborhood  ;  that  Henry 
Eller,  Linville  Eller,  Coon  Eller  and  Jacob  Eller  were 
brothers.  The  same  witness  testified  that  Sherman  Brooks 
was  some  kin  to  the  defendants.  To  this  last  statement 
defendants  excepted. 

Another  witness  testified  that,  the  day  before  the  coffee 
was  captured,  he  saw  Henry  Eller  and  Sherman  Brooks 
going  in  tlie  direction  of  Cox's  store,  and  in  a  mile  and  a 
half  of  it,  one  haying  a  sack  and  the  other  a  rope.  To  this 
evidence  the  defendants  excepted. 

Another  witness  testified  that,  on  the  night  the  coffee  was 
captured,  he  was  along  and  recognized  Sherman  Brooks, 
Henry  Eller  and,  he  thought,  Linville  Eller. 

At  the  close  of  the  evidence,  the  defendants'  counsel  asked 
the  Court  to  instruct  the  jury  that  there  was  not  sufficient 
evidence  to  justify  a  verdict  of  guilty.  The  Court  declined, 
and  the  defendants  excepted. 

The  Court  charged  the  jury  that  they  were  the  sole  judges 
of  the  weight  of  the  evidence;  that  the  acts  of  Henry  Eller 
and  Sherman  Brooks  were  not  to  be  taken  as  evidence  against 
Coon  Eller,  but  might  be  considered  with  reference  to  the 
guilt  or  innocence  of  George,  if  the  jury  believed  the  testi- 
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mony  as  to  the  former  agreement  between  George  Eller  and 
others  to  rob  Cox*s  store;  otherwise,  not. 

To  this  instruction  defendants  excepted.  Verdict  of  guilt)-. 
Judgment,  and  defendants  appealed. 

The  Attorney  General,  for  the  State. 

Messrs.  J.  F.  Morphew  and  George  V.  Strong,  for  defendanfs. 

Clark,  J. — after  stating  the  facts:  The  first  exception 
was,  that  a  witness  was  allowed  to  testify  that  defendants 
were  kin  to  Sherman  Brooks.  At  the  most,  this  evidence 
was  merely  immaterial,  and  not  ground  of  exception,  unless 
the  defendants  show  that  ihey  probably  suffered  prejudice 
thereby.  Livingston  v.  Dunlap,  99  N.  C,  268;  Waggoner  v. 
Ball,  95  N.  C,  323;  Jones  v.  Call,  93  N.  C,  170:  Duprety. 
Insurance  Co.,  92  N.  C,  417.  It  was  in  evidence  already, 
without  exception,  that  the  defendants  were  more  nearly 
related  to  Henrv  Eller  and  Linville  Eller.  It  is  hard  to  see 
how  the  defendants  could  have  been  prejudiced  or  the  jury 
misled  by  testimony  that  the  defendants  were"sonQe  kin" 
to  Sherman  Brooks. 

As  to  the  second  exception,  the  Judge,  in  his  charge, 
instructed  the  jury  not  to  give  the  testimony  as  to  Henn' 
Eller  and  Sherman  Brooks  any  weight,  in  passing  upon  the 
guilt  or  innocence  of  the  defendant  Coon  Eller.  Both 
inquiries  were  evidently  put  by  the  Solicitor  witii  a  view  of 
showing,  if  he  could,  a  combination  between  these  defendants 
and  the  others,  and  the  execution  by  them  of  a  common 
design  The  charge  of  the  Judge  cured  the  error  as  to  Coon 
Eller,  if  any,  in  admitting  them.  State  v.  CoUim,  93  N.  C. 
564;  Bridgers  v.  Dill,  97  N.  C,  222.  The  exception  to  the 
refusal  to  charge,  and  to  the  special  charge  given,  raises  the 
question  whether  there  was  sufficient  evidence  to  submit  the 
case  to  a  jury.  If  the  evidence  merely  raised  a  suspicion 
or  conjecture  of  guilt,  it  was  not  legal  evidence,  and  the 
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Court  should  have' directed  a  verdict  of  not  guilty.  But  if 
the  evidence,  considered  as  a  whole,  could,  in  any  just  and 
reasonable  view  of  it,  warrant  a  verdict,  it  should  have  been 
left  to  the  jury  as  the  proper  triers  of  the  fact.  As  to  George 
Eller,  there  was  no  evidence,  beyond  the  statement  of  one 
of  the  witnesses  that  some  two  and  a  half  or  three  years 
before  he  had  joined  in  an  unexecuted  agreement  to  rob 
Cox's  store,  and  his  forfeiting  his  bond  and  evasion  of 
re-arrest  in  this  case.  These  circumstances  were  sufficient 
to  raise  a  conjecture  or  suspicion,  but  were  not,  as  we  think, 
such  evidence  as  entitled  the  State  to  have  the  cause  as  to 
him  submitted  !o  a  jury.     Staie  v.  Jamea  90  N.  C,  702. 

As  to  the  other  defendant,  Coon  Eller,  there  was  evidence 
tending  to  show  that  he  was  one  of  the  men  found  carrying 
the  stolen  coffee,  at  night,  along  the  road,  a  few  days  after 
the  larceny,  and  that  when  halted  by  a  guard  his  whole 
party  dropped  the  cotfee  and  ran  oif ;  that  after  his  arrest  he 
forfeited  his  bond  and  evaded  re-arrest  till  after  Henry  Eller, 
one  of  the  men  identified  as  being  with  liim  carrying  the 
stolen  coffee,  had  been  killed,  whereupon  he  came  in  and 
surrendered  himself;  that  he  was  a  brother  of  Henry  Eller 
and  Linville  Eller,  and  a  neighbor  of  Sherman  Brooks,  the 
other  three  men  testified  to  as  being  in  possession  of  the 
stolen  coffee.  There  being  evidence  connecting  the  defend- 
ant Coon  Eller  with  the  transaction,  its  sufficiency  was  a 
matter  for  the  jury. 

As  to  George  Eller  there  is  error,  and  as  to  him  there 
must  be  a  venire  de  vovo 

As  to  Coon  Eller,  the  judgment  is  affirmed. 
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THE  STATE  v.  SALINA  GALLEY. 

Nuisance — Bawdy- hovse — Disorderly  Hmtse — Evidmct, 

1.  To  constitute  a  bawdy-house  it  must  appear  thdt  it  is  a  house  of  ill- 

fame  kept  as  a  place  of  common  revert  and  for  the  convenience  of 
lewd  and  lascivious  persons  of  both  sexes. 

2.  To  constitute  a  disorderly  house  it  must  appear  that  the  acts  charged 

as  producing  the  nuisance  are  such  as  tend  to  annoy,  disgust  and 
offend  the  sense  of  decency  of  the  public  generally,  or  the  iohabi- 
tants  of  a  particular  neighborhood,  or  the  passengers  on  a  par- 
ticular highway. 

3.  Where  it  was  proved  that  on  one  occasion  the  daughter  of  defendant 

was  seen  in  defendants  house  in  bed  with  a  man:  that  the 
daugliter  had  s^iven  birth  to  a  bastard  child:  that  on  another 
occasion  the  defendant  was  seen  in  bed  with  a  man.  and  her 
daughter  at  the  same  time  in  another  room  in  bed  with  another 
man,  and  that  on  still  another  occasion  the  defendant  was  dis- 
covered by  one  who  was  travelling  a  highway,  which  ran  nearby, 
in  the  act  of  illicit  eexual  intercourse  close  to  her  house:  Helduoi 
sufficient  to  warrant  a  conviction  either  for  keeping  a  bawdy- 
house  or  a  disorderly  house. 

This  is  a  criminal  action,  which  was  tried  at  Jjinuary 
Term,  1889,  of  Catawba  Superior  Court,  Clark,  J.,  presiding. 

The  indictment  charges  the  defendant  in  the  first  count 
with  keeping  a  bawdy-house,  and  in  a  second  count  with 
keeping  a  disorderly  house.  The  evidence  produced  on  the 
trial  went  to  prove  that  on  one  occasion,  at  night,  a  witness 
saw  a  man  in  the  house  of  the  defendant  in  bed  with  oneoi 
her  daughters;  that  at  that  time  the  defendant  w- as  in  a 
room  below  stairs;  that  at  another  time  a  witness  went  to 
the  house  at  night,  got  drunk  on  whiskey  he  did  not  get 
there,  and  lay  across  a  bed  until  four  o'clock  next  morniog, 
and  when  he  awoke  he  saw  a  man  in  bed  with  a  daughter 
of  the  defendant  and  also  a  man  in  bed  with  herself  in 
another  room  ;  that  at  another  time,  at  night,  a  witness  saw 
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the  defendant  along  the  big  road,  near  her  house,  having 
sexual  intercourse  with  a  man ;  that  a  daughter  of  the 
defendant  had  a  bastard  child  about  eighteen  months  old. 
This  was  the  substance  of  the  evidence  adverse  to  the  defend- 
ant. She  insisted  that  it  was  not  sufficient  to  go  to  ihe  jury 
to  prove  her  guilt.  The  Court  held  otherwise,  and  she 
excepted.  There  was  a  verdict  of  guilty  and  judgment 
against  her,  from  which  she  appealed. 

The  Attorney  General,  for  the  Stale. 

Messrs.  M.  L.  McCorkle  and  F.  L.  Cliney  for  defendant. 

Merrimon,  C.  J. — after  stating  the  case:  Accepting  the 
evidence  as  true,  the  defendant  was  guilty  of  reprehensible, 
vicious  and  disgraceful  conduct  on  repeated  occasions,  but  it 
did  not  prove,  in  any  reasonable  view  of  it,  that  she  kept,  in 
a  legal  sense,  a  bawdy-house — a  house  as  a  habitation  for 
prostitutes — a  house  of  ill-fame  kept  as  a  place  of  common 
resort  and  convenience  of  lascivious  and  lewd  people  ol  both 
sexes.  It  proved  that  she  was  a  woman  of  loose  morals — a 
lewd  woman;  tiiat  she  sometimes — it  might  be  inferred,  fre- 
quently— had  sexual  intercourse  with  men  in  and  about  her 
house,  and  her  daughters  did  likewise  with  her  knowledge, 
but  it  did  not  prove  that  her  house  was  a  place  of  common 
resort  for  prostitutes  and  lewd  people  of  both  sexes.  She 
and  her  daughter  were  lewd  women  doing  acts  of  prostitu- 
tion in  her  own  house  This  does  not  make  the  offence  of 
keeping  a  bawdy-house.  State  v.  Evans,  5  fred.,  G03  ;  1  Bish. 
Cr.  Law,  §§1037,  1038. 

Nor  do  we  think  the  evidence  sutfieient  to  prove  that  the 
defendant  kept  a  disorderly  house,  as  charged  in  the  indict- 
ment. It  was  not  sufficient  to  prove  the  nuisance  charged. 
It  did  not  appear,  from  any  reasonable  view  of  it,  that  she 
lived  in  a  town  or  thickly  settled  neighborhood,  that  she 
kept  a  drinking  place,  that  drinking  and  drunken  men 
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and  women  from  time  to  time  assembled  there,  as  well  in 
the  night  as  in  the  day;  that  many  such  dissolute  people 
frequently  resorted  thither  "to  be,  and  remain,  drinking, 
tippling,  cursinjr,  quarreling,  and  otherwise  misbehaving 
themselves,"  as  charged,  or  that  the  neighborhood  or  passers- 
by  or  about  there  were  at  all  disturbed,  or  that  they  knew  of 
the  immoral  conduct  of  the  defendant  and  her  daughter  in 
the  house  of  the  former.  StaU  v.  White.  89  N.  C,  462 ;  Sd€ 
V.  James,  90  N.  C,  702 ;  Slate  v.  Atkinson,  93  N.  C,  519. 

It  is  keeping  the  house  in  such  way  and  manner — help- 
ing, encouraging,  permitting  or  tolerating  such  pernicious 
acts,  things,  transactions  and  practices  in  and  about  it—as 
creates  an  evil  example  to  be  seen,  annoys,  disgusts,  scan- 
dalizes, shocks  tlie  moral  sense,  offends  against  the  decencies 
and  proprieties  of  the  public  generally,  or  the  people  of 
a  particular  neighborhood  or  vicinity,  or  the  passers  by 
on  a  particular  highway  that  create  and  constitute  the 
nuisance  charged.  As  we  have  seen,  the  evidence  did  not 
prove  such  facts  or  the  substance  of  them  It  proved  little 
more  than  that  the  defendant  and  her  daughter  were 
whoreish  persons  in  and  about  the  house  of  the  loriner.  of 
whose  immoral  practices  the  people  generally  in  the  vicinity 
and  passers-by  saw  and  knew  but  little,  if  anything,  by 
observation  or  common  reputation.  It  may  be  that  the 
facts  were  far  otherwise,  to  the  great  grievance  of  the  cona- 
munity  in  which  the}'  occurred,  but  the  evidence  pro- 
duced on  the  trial,  as  it  comes  to  us,  was  not  sufficient  to  so 
prove  them.  St>ate  v.  Patterson,  7  Ired.,  70;  ^tate  v.  Wright,  ^ 
Jones,  25;  State  v.  Robertson,  86  N.  C,  628;  State  v.  Wiiim, 
93  N.  C,  608. 

The  Court  should  have  told  the  jury  that  the  evidence 
produced  was  not  sufficient  to  warrant  the  conviction  of  the 
defendant,  and  to  render  a  verdict  of  not  guilty.  As  it  did 
not,  there  is  error  and  the  defendant  is  entitled  to  a  new 
trial.  To  that  end,  let  this  opinion  be  certified  to  theSupe 
rior  Court  according  to  law.  Error. 
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THE  STATE  v.  J.  B.  HOLMAN  et  al. 

Nuisance  —  Miil-dam  and  Pond  —  Proximate  Cause  —  Posses- 
sion— Statute  of  Limitatums — Indictme^it — Evidence. 

1.  To  render  a  mill-dam  nnd  pond  a  nuisance,  and  those  who  maintain 

it  indictable  therefor,  it  must  be  made  apparent  that  the  whole 
community,  not  every  individual,  but  the  community  generally^ 
is  injuriously  affected  thereby. 

2.  If  the  dam  and  pond  are  the  proximate  cause  of  the  nuisance,  those 

who  maintain  it  are  guilty  of  a  violation  of  the  criminal  law, 
notwithstanding  the  fact  that  such  nuisance  is  aggravated  by 
other  causes  which  the  owners  did  not  produce,  and  over  which 
they  had  no  control. 

8.  But  if  the  nuisance  is  entirely  the  result  of  agencies  and  causes  for 
which  the  owners  are  not  responsible,  operating  upon  the  dam 
and  pond  and  infecting  them  with  pernicious  qualities,  those 
who  maintain  it  are  not  crinjinally  liable. 

4.  No  length  of  possession  can  operate  as  a  bar  to  an  abatement  of  a 

nuisance  on  behalf  of  the  public. 

5.  The  form  of  indictment  for  nuisance  in  this  case  approved. 

6.  Evidence  of  the  condition  of  the  pond  and  adjacent  lands  prior  to 

the  time  laid  in  the  bill  is  competent  upon  the  trial  of  an  indict- 
ment for  a  nuisance  arising  therefrom,  especially  where  it  is 
charged  that  the  pond  **  became,  was,  and  still  is,"  a  nuisance  to 
the  public. 

This  is  a  criminal  action,  which  was  tried  at  November 
Term,  1889,  of  Iredell  Superior  Court,  Connor,  J.,  pre- 
siding. 

The  defendants  were  indicted  for  maintaining  a  public 
nuisance,  produced  by  the  creation  of  a  mill-dam  and  the 
ponding  of  water  thereby  upon  adjacent  lands,  <fcc. 

There  were  two  counts  in  the  bill,  but  as  the  Court  directed 
the  jury  not  to  consider  the  second,  only  the  first  is  set  out. 

"The  jurors  for  the  State,  upon  their  oaths,  present  that 
John  B.  Holman  and  Elizabeth  Holman,  late  of  Iredell 


t. 
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County,  on  the  first  day  of  August,  1889,  at  and  in  the 
county  aforesaid,  did  unlawfully,  injuriously,  willfully  and 
knowingly  maintain  and  keep  a  certain  dam  across  Fifth 
Creek,  in  said  County,  upon  land  of  the  said  John  B.  Hol- 
man  and  Elizabeth  Holman,  and  within  their  control:  b? 
means  of  the  djim  aforesaid,  the  water  flowing  into  the  creek 
aforesaid  was  stopped  and  dammed  up,  and  flowed  back  in 
and  upon  the  >urface  of  large  tracts  of  adjoining  lands,  by 
means  whereof  the  mud,  wood,  leaves,  brush  arid  other  ani- 
mal and  vegetable  substances  and  other  tilth,  collected  and 
brought  down  the  channel  of  the  said  water-course  by  the 
natural  flowing  of  the  waters,  then  became  and  were,  duriog 
the  time  aforesaid,  collected  and  accumulated  in  large  quanti- 
ties in  the  channel  of  the  said  water  course,  and  on  tlie lands 
overflowed  as  aforesaid ;  and  thesaid  mud,  wood,  leaves, brush, 
animal  and  vegetable  substances  and  other  filth,  so  there 
collected  in  said  water-c<'Urse  and  on  the  lowlands  adjacent 
thereto,  became  and  were,  and  still  are,  very  ofiensive,  and 
the  water  became  and  is  corrupted,  and  by  means  whereof 
divers  nauseous,  unwholesome  and  deleterious  smells  and 
stenches  did  arise,  so  that  the  air  was,  and  still  is,  corrupted, 
to  the  great  damage  and  common  nui.-ance  of  the  good  and 
worthy  citizens  of  this  State  there  passing  and  repassing, 
dwelling  and  inhabiting,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State." 

It  was  in  evidence  that  the  defendants  owned  and  operated 
a  mill  on  Fifth  Creek,  in  said  county,  and  for  the  purpose 
of  securing  the  motive  power  therefor,  maintained  and  kepi 
a  dam,  about  nine  feet  high,  across  the  creek  ;  the  dam  was 
erected  about  seventy-five  years  ago,  and  had  not  been  raised 
since  its  erection.  The  land  along  and  adjacent  to  the  creek 
had  been  cleared  for  agricultural  purposes;  some  twelve 
years  ago  the  owners  of  the  land  on  the  creek  above  the 
mill  had  cut  a  ditch,  about  a  half  mile  long,  for  the  purpose 
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of  draining  their  land ;  after  several  efforts  to  keep  it  open, 
it  was  found  impossible  to  do  so,  and  it  was  abandoned 
about  two  years  ago;  a  considerable  quantity  of  timber  on 
the  low  grounds  above  the  pond  had  died  and  fallen  into 
the  water;  the  grass  and  other  vegetation  was  in  the  same 
condition ;  large  quantities  of  sand  and  mud  had  washed 
into  the  pond,  causing  the  water  to  become  stagnant  for  two 
miles  above  the  mill;  holes  and  **duck  ponds"  had  been 
formed  by  the  stagnant  water  and  the  sand  which  had 
washed  in  the  channel  of  the  creek,  and  in  the  lowlands 
adjacent  thereto, and  the  land  had  become  wet  and  "sobbed," 
causing  the  water  to  have  a  green  scum  over  it  and  emit- 
ting unpleasant  odors.  It  was  also  in  evidence  that,  within 
a  radius  of  four  miles  up  the  creek  and  two  miles  on  either 
side  of  it,  eighty-seven  families  lived ;  that  there  had,  during 
the  jpast  two  years,  been  intermittent  fevers,  caused  by 
malaria. 

Several  physicians,  practicing  in  the  section  adjacent  to 
the  mill,  testified  that  there  had  been  much  sickness  among 
the  families  living  near  the  creek  and  mill,  caused  by  mala- 
ria, giving  the  number  of  persons  so  affected;  and  they  gave 
the  opinion  that  the  malaria  which  caused  the  sickness  was  pro- 
duced by  the  stagnant  water,  sand,  mud  and  decaying  vege- 
tation in  and  above  the  pond.  Several  of  the  physicians  testi- 
fied that  malaria  was  found  in  high  land  as  well  as  swamps. 
There  was  much  diversity  of  opinion  among  the  physicians 
as  to  the  composition  of  malaria  and  the  cause  producing  it. 

It  was  in  evidence  that  Dr.  Hill,  Superintendent  of  Health 
of  Iredell  County,  had  made  an  examination  of  the  pond  in 
January,  1889,  and,  on  July  17th,  1889,  served  notice  upon 
the  defendant  to  remove  the  dam,  pursuant  to  the  provision 
of  the  Act  of  1885. 

There  was  evidence  of  the  fall  per  rod  of  the  creek  from 
the  pond  to  the  point  about  two  and  three-fourths  miles 
above. 
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The  defendants  objected  to  any  evidence  as  to  the  condi- 
tion of  the  pond  prior  to  the  first  day  of  August,  1889,  the 
day  named  in  the  indictment.  The  objection  was  overruled, 
and  the  defendants  excepted. 

The  defendants  requested  ihe  Cnurt  to  charge  the  jury— 

'*  J.  To  make  the  defendants'  mill-dam  and  pond  a  public 
nuisance,  and  the  defendants  indictable  for  maintaining  the 
same,  it  must  injuriously  affect  the  public— that  is,  it  most 
affect  the  whole  community.  The  fact  that  it  injuriously 
aflf'ecis  individuals  or  families  in  a  community  is  not  sufficient 
to  make  defendants  guilty.  They  should  be  acquitted  unless 
the  jury  are  satisfied  the  whole  community  is  so  injuriously 
affected — not  every  family  or  person  in  the  community,  but 
the  community  generally."  The  Court  gave  this  instruc- 
tion. 

*'2.  If  the  jury  should  find  from  the  evidence  that  the 
community  is  so  injuriously  affected  as  to  make  the  dam 
and  pond  a  public  nuisance,  the  defendants  wQuld  not  be 
guilty  if  the  agencies  over  which  the  defendants  had  no 
control  and  no  agency  in  producing  entered  into  and  con- 
tributed to  the  dam  and  pond  in  producing  such  injurious 
effects  upon   the  community."     The  Court  declined  to  so 

instruct  the  jury,  and  defendants  excepted. 

******** 

"4.  That,  although  defendants'  dam  and  pond  may  have 
contributed  to  produce  such  a  state  of  facts  as  to  cause  a 
public  nuisance,  but  other  causes  to  which  defendants  did 
not  contribute,  and  which  did  not  arise  from  their  agency, 
so  affected  the  dam  or  pond,  or  either  of  them,  as  to  produce 
such  nuisance,  then  they  are  too  remote  to  be  ascribed  to 
their  acts,  and  the  defendants  would  not  be  guilty."  This 
instruction  was  not  given,  and  defendants  excepted. 

"5.  That  if  the  evidence  should  satisfy  the  jury  that  the 
whole  community  had  been  injuriously  affected,  yet  defend- 
ants would  not  be  guilty  unless  it  was  further  found  from 
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the  evidence  that  such  injury  was  produced,  directly  and 
proximately,  by  defendants*  dam  and  pond,  and  by  no  other 
cause  "    This  instruction  was  given. 

The  Court  further  instructed  the  jury  as  follows: 
"The  defendants  are  liable  only  fur  such  results  as  flow 
directly,  naturally  and  proximately  from  the  pond  and  dam. 
Therefore,  if  you  find  that  the  pond  and  dam  are  the  cause 
of  the  nuisance,  you  should  convict  the  defendants;  but,  if 
other  causes  or  agencies  to  which  the  defendants  have  not 
contributed,  and  which  did  not  arise  from  their  agency,  so 
aflFected  the  pond  and  dam  as  to  produce  the  cause  of  the 
sickness,  then  such  sickness  would  be  attributed  by  law  ta 
such  agencies,  and  not  to  the  pond  or  dam,  and  you  should 
acquit  the  defendants. 

"The  erection  of  the  dam  is  not  in  itself  wrongful,  nor  is 
the  mill-pond  in  itself  a  nuisance;  if,  however, by  reason  of 
natural  causes,  such  as  decaying  vegetation  which  has  grown 
or  been  brought  into  the  pond  by  the*stream  or  its  natural 
tributaries,  or  changes  in  the  topography  of  the  laud  adja- 
cent to  the  creek  from  the  operation  of  natural  laws,  the 
pond  produces,  or  contributes  to  the  production  of,  malaria 
or  noxious,  unhealth)'  odors,  to  that  extent  which  injures  the 
health  or  comfort  of  the  community  in  general,  it  would 
thereby  become  a  nuisance  and  the  defendants  indictable  for 
maintaining  it. 

"If,  however,  other  persons,  not  under  the  control  of  the 
defendants,  plow  or  bring  into  the  pond  or  the  lands  adja- 
cent thereto,  substances  which  decay  and  produce  malaria; 
or  if  such  persons  cut  ditches  into  the  stream  above  the 
pond,  thereby  bringing  sand  and  mud  into  the  creek,  or,  if 
having  cut  such  ditches,  failed  to  keep  them  open,  permitting 
them  to  become  choked  and  tilled  up,  thereby  causing  mala- 
ria, such  result  would  be  attributed  to  such  persons  and 
agencies  and  not  to  the  pond,  and  defendants  should  be 
acquitted. 
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"The  defendants  insist,  further,  that  the  dam  is  uot  the 
cause  of  the  accumulation  of  the  sand  and  mud  in  the  creek 
and  the  water  in  the  low  grounds,  because  the  creek  has  not 
sufficient  fall  to  convey  away  of  its  own  force  the  sands 
which  from  natural  causes  and  the  cultivation  of  the  land 
come  into  it.  In  respect  to  this  phase  of  the  case,  if  you  find 
from  the  testimony  that  the  stagnant  water,  sand  and  mud, 
which  produce  the  malaria,  is  caused  by  the  natural  forma- 
tion of  the  bed  of  the  creek  and  not  by  the  dam,  nor  con- 
tributed to  by  the  dam.  the  malaria  and  sick nees  consequent 
thereupon  would  be  attributed  to  such  natural  formation, 
and  not  to  the  dam. 

"But  if  the  dam  either  directly  causes  or  increases  the 
inundation  of  the  sand,  mud  and  stagnant  water  which  pro- 
duces the  malaria,  5r  the  water  would,  if  unobstructed, carry 
off  the  sand,  and  the  dam  so  obstructs  as  to  prevent  its  doing 
so,  the  defendants  would  be  guilty.  The  law  will  not  under- 
take to  apportion  the  liabiliiy  for  a  public  wrong.  The 
question  for  the  jury  lo  decide,  applying  principles  of  law, 
is,  *Does  the  dam  and  pond  produce  the  nuisance?'  If  so, 
defendants  are  guilty — otherwise  tjiey  should  be  acquitted.' 

There  was  a  verdict  of  guilty,  and  from  the  judgment 
thereon  the  defendants  appealed. 

The  Attorney  General  and  Mr.  W  D.  Turner,  for  the  State. 
Messrs.  D.  M.  Parches  and  W.  M.  Robins,  for  the  defendants. 

Clark,  J.:  The  defendants  except  because  three  of  their 
prayers  for  instruction  were  not  given.  We  think  the  charge 
given,  while  in  many  respects  substantially  the  same,  is  more 
accurate  and  correct.  State  v.  Rankin^  3  S.  C,  438.  If  the 
dam  and  pond,  without  the  contribution  to  the  pond  from 
sources  over  which  defendants  had  no  control,  and  for  which 
they  are  not  responsible,  would  not  be  a  nuisance,  the  defend- 
ants were  not  guilty.     If,  however,  the  dam  and  pond  ftr  h 
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created  a  nuisance,  the  fact  that  such  nuisance  was  made 
still  greater  by  acts  which  defendants  could  not  control 
would  not  entitle  them  to  an  acquittal.  The  jury  were 
properly  directed  that,  unless  the  dam  and  pond  were 
the  direct  and  proximate  cause,  i.  e.,  the  causa  causans  of  the 
nuisance,  the  defendant  should  be  acquitted.  The  language 
of  the  Judge  is  to  be  read  with  reference  to  the  evidence 
and  the  points  disputed  on  the  trial,  and,  of  course,  con- 
strued with  the  context.  State  v.  Tilleyj  3  Ired.,  424.  Upon 
examination  of  the  entire  charge,  it  is  a  fair  and  clear  state- 
ment of  the  law  arising  upon  the  evidence,  and  we  do  not 
see  that  the  jury  were  misled  in  any  way  to  the  prejudice 
of  the  defendants. 

Nor  was  it  error  to  refuse  to  exclude  evidence  tending 
to  show  the  existence  of  a  nuisance  prior  to  the  date  laid  in 
the  bill.  The  date  is  not  of  the  essence  of  the  oflFence  in 
this  case,  and  the  State  was  entitled  to  show  the  existence  of 
the  nuisance  at  any  time  within  two  years  before  the  begin- 
ning of  these  proceedings. 

In  fact,  however,  the  bill  charges  that  the  acts  complained 
of  "  became,  were  and  still  are,"  a  nuisance  to  the  public, 
importing  a  prior  and  a  continuing  offence.  The  same 
words  also  dispose  of  the  motion  irt  arrest  of  judgment, 
which  was  made  upon  the  ground  that  no  continuando  is 
charged.  It  was  sufficiently  set  out,  and  it  was  no  error  to 
allow  proof  of  it.  The  bill  is  a  copy  of  approved  precedents. 
Wharton's  Criminal  Forms  and  Precedents,  701. 

While  long  possession  may  confer  a  right  to  land  flowed, 
and  all  the  proprietary  incidents  which  follow  the  title  to 
property,  it  cannot  be  set  up  as  a  bar  to  the  abatement  of  a 
nuisance  on  behalf  of  the  public.  A  right  to  violate  the 
law  is  not  to  be  presumed  from  any  lapse  of  time,  however 
great.  Chitty's  Grim.  Law,  160;  16  Am.  Reports,  737. 
Indeed,  an  acquiescence  for  seventy  years  has  been  held  no 
bar  to  criminal  proce^dings  against  a  nuisance. 

Affirmed. 
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THE  STATE  v.  JOHN  WILSON. 
Hcmidde — Murder — Insanity — Dnnikenness —  Judges  Charge, 

1.  The  Judge  should  not  encumber  a  case  by  an  instruction  to  the  jinj 

upon  a  hypothetical  state  of  facts;  on  the  contrary,  it  is  bis  datr 
to  divest  the  issues,  as  far  as  practicable,  of  all  irreleTant  matter, 
and  submit  only  those  aspects  which  are  presented  by  theevideooe. 

2.  If  one  possessed  of  capacity  sufficient  to  distinguish  right  from 

wrong  is  so  mentally  or  physically  constituted  by  nature,  or 
became  so  by  reason  of  some  accident  or  affliction,  that  by  the 
use  of  intoxicating  liquors  he  loses  his  reason  and  becomes  fnrioitf, 
and  knowing  this,  he  voluntarily  becomes  drunk,  and,  while  thus 
under  the  temporary  dethronement  of  reason,  kills  another  with- 
out justification,  he  is  guilty  of  murder. 

3.  The  ruling  of  this  Court  upon  drunkenness,  as  affecting  responsibiiity 

for  crime,  in  State  v.  Potts.  100  N.  C,  457,  is  reaffirmed. 

This  was  an  Indictment,  charging  the  prisoner  with  the 
Murder  of  Thos.  Edge,  tried  at  Spring  Term,  1889,  of  Yancey 
Superior  Court,  Armfieldj  J.,  presiding. 

John  W.  Wilson,  a  witness  for  the  State,  testified:  "lam 
a  cousin  of  the  prisoner.  On  the  22d  of  last  September 
I  was  at  Edge's  store,  in  Yancey  Count}',  at  a  shooting- 
match  for  a  turkey  belonging  to  prisoner.  Deceased  was 
there.  After  several  shots  had  been  fired,  a  shot  hit  near  the 
turkey.  Deceased  came  down  to  where  I  was,  and  he  and  I 
went  to  the  turkey  and  found  that  it  was  not  hit.  Prisoner 
then  came  from  the  store  towards  where  I  and  deceased 
were,  talking  loud.  I  told  prisoner  not  to  go  to  the  turkey, 
that  we  would  score  it.  Prisoner  said  he  would  go  to  it 
Deceased  said  to  prisoner,  *John  there  is  no  use  to  go:  I 
do  no  not  claim  it  as  a  hit.'  Prisoner  went  on  to  the 
turkey,  hollowing  and  swearing  and  looking  back  towards 
the  store.  After  getting  to  the  turkey,  prisoner  hollowed 
back  to  tKe  persons  at  the  store:  *  Shoot;  any  man  that  hits 
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the  turkey  shall  have  it*   Prisoner  theu  came  back  to  where 
deceased  was  standing,  and  some  one  near  the  store  fired  at 
the  turkey  and  prisoner  hollowed  twice,  'Shoot  again;  you 
have  not  touched  it.*     Deceased  then  started  slowly  towards 
the  turkey.     Prisoner  turned  to  deceased  and  said  to  him, 
calling  him  by  name,  *  Where  are  you  going?*     Deceased 
said,    'John,  I  was  just  going  to  see  where  they  hit.*     Pris- 
oner said, '  Don*t  go*   Prisoner  then  walked  two  or  three  steps 
towards  deceased,  and  run  his  hands  in  the  pocket  of  his  over- 
pants  on  the  left  side  and  pulled  out  a  pistol  and  presented 
it  at  deceased,  and  told  him  to  stop  or  he  would  shoot  him. 
Deceased  stopped,  and   looked  back -at  prisoner,  and  said, 
'Why,  John,  I  was  just  going  down  to  see  where  they  hit.* 
Deceased  then  turned  and  walked  towards  the  turkey.    Pris- 
oner  then  started  towards  him,  saying  he  would  shoot  him 
if  he  went  down  there,  and  swearing.     Deceased  went  on, 
and  prisoner  after  him,  until  he  got  to  about  where  the  ball 
hit  near  the  turkev.     Deceased  turned  back.     Prisoner  said 
to  deceased,  *Wlmt  did  you  come  down   here  for  when  I 
told  you  not  to?'     Deceased  said,  *I  just  came  down  to  see 
where  the  ball  struck.*     Prisoner  said,   *You   have  sworn, 
or  told,  damn  lies  on  me,  and  I  am  going  to  kill  you  for  it* 
When  he  said  this  he  held  his  pistol  in  both  his  hands,  and 
had  it  presented  at  the  deceased.     Deceased  said  something 
in  a  low  tone  which  I  could  not  understand.     The  prisoner 
then  lowered  his  hands  a  little,  and  raised  them  again  and 
fired  at  deceased.     The  smoke  of  the  pistol  hid  the  deceased 
for  a  moment,  and  then  I  saw  the  deceased  coming  round 
the  right  of  the  prisoner,  walking  sidewise,  staggering  and 
hollowing,  *0,  Lord!  O,  Lord!'     I  ran  a  few  steps  towards 
the  store  and   hollowed  for  those  up  there  to  come  down. 
I  then  looked  back  and  saw  the  deceased  fall,  and  prisoner 
was   standing    over    him,   waving    his   pistol   and   saying, 
*  Damn  you,  I  told  you  I  would  do  it*     Prisoner  was  four 
or  five  steps  from  the  deceased  when  he  fired.     I  went  back 
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to  the  store,  and  when  I  got  there  I  looked  back  and  saw  the 
prisoner  running  away  from  deceased  and  other  persons. 
We  followed  him,  and  overtook  him  about  400  yards  from 
deceased.  When  we  first  approached  him,  he  turned  and 
threw  up  his  pistol  towards  us,  when  some  one  said  to  him, 
*If  you  don't  drop  that  pistol  we  will  shoot  you.*  Prisoner 
then  dropped  his  pistol  on  the  ground,  and  we  arrested 
him.  I  said  to  prisoner  when  we  arrested  him,  *  You  have 
killed  Tom  Edge ;  don't  you  know  you  will  be  hung  for  it?' 
He  replied,  *Yes,  I  know  I  have  killed  him;  I  did  it 
because  he  swore  a  damn  lie  against  me ;  and  if  it  is  right 
to  hang  me,  let  them  hnng  me.' " 

"I  have  known  the  prisoner  ever  since  I  could  recollect; 
think  he  knew  right  from  wrong  when  he  killed  Edge,  and 
always  did  when  I  was  with  him." 

On  cross-examination  witness  said:  "I  heard  no  dis- 
turbance between  prisoner  and  deceased  that  day:  prisoner 
did  not  seem  to  be  mad  when  he  came  down  toward  the 
turkey,  but  did  seem  to  be  mad  when  he  told  deceased  not 
to  go  to  the  turke)'.  The  prisoner  was  pretty  drunk.  I  have 
seen  him  drunk  a  great  many  times  before  and  seen  him  cut 
up  when  drunk." 

Another  witness,  after  testifying  to  substantially  the  same 
facts,  said :  "  I  saw  the  prisoner,  before  the  homicide,  drink 
something  from  a  bottle.  He  seemed  to  be  drunk.  I  have 
seen  him  drunk  a  few  times,  and  when  drunk  he  generally 
cuts  up,  talks  loud  and  seems  to  be  overbearing.  He  was 
hollowing  and  cursing  the  day  of  the  homicide.  I  h*''^ 
known  him  ever  since  I  can  recollect.  I  think,  at  the  time 
of  the  homicide,  he  knew  right  from  wrong." 

There  was  much  testimony  introduced,  pro  and  «m, touch- 
ing the  defendant's  sanity.  It  appeared  that,  some  time  prior 
to  the  homicide,  he  had  received  a  blow  upon  the  head  which 
had  for  a  considerable  time  thereafter  seriously  affecteJ  the 
brain ;  that  when  sober  he  was  rational  and  knew  right  from 
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wrong,  but  was  easily  excited  by  liquor,  and  that  several  of 
his  near  relatives  were  persons  of  unsound  mind. 

The  counsel  for  the  prisoner  submitted  in  writing  to  his 
Honor  the  following  questions  for  the  jury,  to- wit: 

"  If  the  defendant  drew  his  pistol  and  presented  it,  not 
intending  to  shoot  the  deceased,  but  to  drive  him  away  by  a 
show  of  force,  and,  by  the  careless  and  negligent  handling 
of  the  pistol  by  the  defendant,  it  accidently  fired  and  killed 
the  deceased,  it  is  but  manslaughter;  and  in  investigating  thia 
case  the  jury  must  consider  the  want  of  provocation,  the 
absence  of  malice,  the  friendly  relations  of  the  defendant  and 
the  deceased  immediately  preceding  the  act,  and  the  mental 
and  physical  condition  of  thedefendantatthetime;  and,  while 
drunkenness  is  no  mitigation  for  crime,  it  may  betaken  into 
consideration  by  the  jury  in  this  case  as  a  circumstance  to  be 
considered  by  the  jury  for  what  it  is  worth  in  determining 
the  defendant's  claim  that  the  shooting  was  accidental. 

His  Honor  declined  to  give  these  instructions,  but,  among 
many  other  things  not  excepted  to,  he  told  the  jury  that,, 
if  they  believed  from  the  testimony  in  the  case  that  the 
prisoner  slew  the  deceased  in  the  manner,  with  the  weapon, 
and  under  the  circumstances  testified  to  by  the  State's  wit- 
nesses, then  there  was  no  evidence  for  them  to  consider  of 
an  accidental  killing,  nor  was  there  any  evidence  before 
them  of  any  justification  or  excuse  for  the  killing,  and  they 
should  find  the  prisoner  guilty  of  murder,  or  nothing,  accord- 
ing as  they  should  find  other  facts,  about  which  he  should 
afterwards  instruct  them. 

He  further  told  the  jury  **  drunkenness  was  no  excuse  or 
^litigation  of  crime,  though  insanity  or  unsoundness  of  mind, 
produced  as  the  secondary  effect  of  long  and  continued  or 
excessive  drinking  of  spirituous  liquors,  was,  if  it  so  deprived 
a  man  of  reason  that  he  could  not  perceive  the  moral  quali- 
ties of  actions  or  tell  right  from  wrong,  a  complete  excuse 
for  anything  he  did,  the  same  as  if  it  had  been  produced  by 
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any  other  cause,  or  come  from  the  visitation  of  God.  And 
further,  that  if  the  prisoner  was  so  mentally  and  physically 
<X)nstituted  by  nature,  or  became  so  constituted  by  a  blow  or 
blows  rendered  on  the  head  several  years  before  the  homicide, 
that,  when  he  drank  liquor,  he  lost  his  reason  and  became 
furious  and  unable  to  control  himself,  and,  knowing  this,  vol- 
untarily drank  liquor  at  the  time  of  the  homicide,  and,  by 
the  immediate  effects  of  the  liquor,  became  frantic,  even  to 
the  extent  that,  for  the  time  being,  he  did  not  know  right 
from  wrong,  and,  in  this  condition, slew  the  deceased  without 
justification  or  excuse,  he  would  be  guilty  of  murder,  and  they 
should  so  find;  but,  if  they  found  that,  at  the  time  of  the 
liomicide,  the  prisoner,  by  reason  of  blows  received  on  the 
head  years  before,  or  from  the  remote  and  secondary  effects  of 
excessive  drinking,  or  by  a  hereditary  taint,  or  the  visitation 
of  God,  was  so  far  of  unsound  mind  that  he  could  not  judgeof 
the  moral  quality  of  the  act  which  he  did,  or  know  whether  it 
was  right  or  wrong,  then  they  should  acquit  the  prisoner. 

There  was  a  verdict  of  guilty  of  murder,  and  from  the 
judgment  pronounced  thereon  the  defendant  appealed. 

The  AUorne]f  General  and  Mr.  J.  F.  MorpJiew,  for  the  State. 
No  counsel  for  the  defendant. 

Merrimon,  C.  J.:  The  Court  very  properly  declined  to 
give  the  jury  the  special  instructions  prayed  for  by  the  pris- 
oner, because  there  was  no  evidence  produced  on  the  trial 
tending  to  prove  that  he  slew  the  deceased  by  accident,  nor 
was  there  evidence,  in  any  aspect  of  it,  that  could  mitigate 
the  offence  to  manslaughter.  It  was  clearly  a  case  of  willful 
and  unprovoked  murder,  unless  the  prisoner  was  insane  at 
the  time  of  the  homicide.  The  deceased  had  given  him  no 
legal  provocation — indeed,  no  provocation  at  all.  He  said 
to  the  deceased  just  before  he  fired  the  fatal  shot,  "You 
have  sworn,  or  told,  damn  lies  on  me,  and  I  am  going  to  kill 
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you  for  it,"  and,  very  shortly  afterwards,  a  witness  said  to  him 
he  had  killed  the  deceased,  and  he  replied,  "  Yes,  I  know  I 
have  killed  him ;  I  did  it  because  he  swore  a  damn  lie  against 
me,  and  if  it  is  right  to  hang  me,  let  them  hang  me."  This 
was  evidence  of  motive  and  express  malice. 

The  Court  should  never  give  the  jury  instructions  based 
upon  a  state  of  facts  not  presented  by  some  reasonable  view 
of  the  evidence  produced  on  the  trial,  nor  upon  a  supposed 
state  of  facts.  Such  instructions  are  not  pertinent,  and  they 
generally  tend  to  mislead  or  confuse  the  jury,  more  or  less. 
The  jury  should  see  the  issues,  stripped  of  all  redundant 
and  confusing  matters,  and  in  as  clear  a  light  as  practicable. 
If  such  impertinent  instructions  should  prejudice  the  pris- 
oner, he  would  be  entitled  to  a  new  trial ;  if  they  should 
prejudice  the  prosecution,  there  would  be  no  remedy.  State 
V.  Collins,  8  Ired.,  407 ;  State  v.  Lambert,  93  N.  C,  618. 

The  evidence  tended  thoroughly  to  prove  that  the  pris- 
oner was  not  an  insane  person,  and,  particularly,  that  he 
was  not  insane  at  the  time  he  slew  the  deceased,  but  the 
Court  gave  him  the  full  benetit  of  the  evidence  offered  and 
received,  tending — not  strongly — to  prove  insanity.  The 
instructions  given  the  jury  in  this  aspect  of  the  case  were 
very  favorable  to  the  prisoner— certainly  they  were  not  such 
as  he  could  justly  complain  of.  Drunkenness,  and  mere 
drunken  excitement  and  rage,  constitute  no  excuse  for  crime. 
State  V.  Po^te,  100  N.  C,  457. 

Affirnjed. 
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THE  STATE  v.  SAMUEL  HALFORD  AND  ROBERT  P.  WILLIS. 

Indictment — Arrest  of  Judgment — Ame^idatory  Siatyk— 

Burglary — Felonious  Intent. 

1.  In  an  indictment  for  burglary  it    was  charged,  and  the  erideoiee 

establii^hed  the  fact,  that  the  crime  was  committed  on  the  llifa 
day  of  November,  A.  D.  1888;  on  the  11th  day  of  March  foUowiog 
an  act  of  the  General  Assembly  (ch.  434,  Laws  1889)  was  ratified, 
whicli  materially  altered  the  existing  law  in  respect  of  the  crime 
of  burglary,  but  it  contained  a  provision  that  it  should  ''  notappjj 
to  any  crime  committed  before  its  ratification*':  i7e2d,  that  the 
indictment  sufficiently  alleged  the  fact  that  the  offence  was  perpe- 
trated prior  to  the  passagp  of  the  amendatory  ace,  and  that  the 
Court  committed  no  error  in  refusing  to  arrest  judgment  Siatt 
V.  Wise,  66  N.  C,  120.  distinguithed. 

2.  An  averment  in  an  indictment  for  burglary,  that  the  breaking  was 

with  the  intent  to  commit  larceny,  is  supported  by  proof  that  the 
entry  was  made  wich  a  purpose  to  commit  a  robbery. 

Indictment  for  Burglary,  tried  at  Spring  Term,  1889,  of 
Rutherford  Superior  Court,  Clark,  J.,  presiding. 

The  indictment  charged  the  prisoners  with  the  crime  of 
burglary  of  a  dwelling-house.  They  severally  pleaded  not 
guilty.  On  the  trial  of  this  plea,  the  jury  rendered  a  ver- 
dict of  guilty.  They  moved  in  arrest  of  judgment,  assign- 
ing as  cause  that  referred  to  in  the  opinion  of  the  Court. 
The  motion  was  'denied,  and  they  excepted.  There  was 
judgment  of  death  against  them,  and  they  appealed. 

The  Attorn ey  General  and   Mr,  M,  H,  Justice,  for  the  State. 
Mess7's.  H.  A,  Gudgei^  and  J  A,  Forney,  for  the  defendants. 

Merrimon,  C.  J.:  The  Statute  (Acts  1889,  chap.  434), rati- 
fied the  eleventh  day  of  March,  1889,  makes  important  and 
material  changes  and  modifications  of  the  common  law  and 
the  statutes  of  this  State  in  respect  to  the  crime  of  burglary.  It 
prescribes  that,  '*  If  the  crime  be  committed  in  a  dwelling- 
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hoase,  or  in  a  room  used  as  a  sleeping  apartment  in  any 
building,  and  any  person  is  in  the  actual  occupation  of  any 
part  of  said  dwelling-bouse,  or  sleeping  apartment,  at  tbe 
time  of  tbe  commission  of  said  crime,  it  shall  be  burglary 
in  the  first  degree.    Second:  If  the  said  crime  be  committed 
in  a  dwelling-house,  or  sleeping  apartment,  not  actually  occu- 
pied by  any  one  at  the  time  of  the  commission  of  the  crime; 
or  if  it  be  committed  in  any  house  within  the  curtillage  of 
a  dwelling-house,  or  in  any  building  not  a  dwelling-house, 
but  in  which  a  room  is  used  as  a  sfloeping  apartment,  but  not 
actually  occupied  as  such  at  the  time  of  the  commission  of 
said  crime,  it  shall  be  burglary  in  the  second  degree."    It 
further  prescribes  that  "  any  one  so  convicted  of  burglary  in 
the  second  degree  shall  suffer  imprisonment  in  the  State 
prison  for  life,  or  for  a  term  of  years,  in  the  discretion  of  the 
Court  "    It  further  prescribes  "  that  when  the  crime  charged 
in  the  bill  of  indictment  is  burglary  in  the  first  degree,  the 
jury   may   render  a  verdict  of  guilty  of  burglary   in  the 
second  degree,  if  they  deem  it  proper  so  to  do ;"  and  it  is 
further  enacted  "that  this  act  shall  not  apply  to  any  crime 
committed  before  its  ratification,  but  as  to  such  crimes  the 
law  shall  remain  such  as  it  was  at  the  time  of  the  commis- 
sion of  the  crime." 

The  prisoners  moved  in  arrest  of  judgment,  assigning,  as 
ground  of  the  motion,  that  the  indictment  failed  to  charge 
with  sufficient  certainty  that  the  offence  charged  was  perpe- 
trated before  the  enactment  of  the  statute  cited  above,  and, 
therefore,  the  Court  could  not  see  from  the  record  whether 
the  offence  was  committed  before  or  after  such  enactmentr 
and  could  not  determine  the  degree  of  the  crime,  or  the 
kind  or  measure  of  the  punishment  to  inflict. 

We  are  of  opinion  that  the  motion  cannot  be  sustained. 
The  statute  took  effect  on  the  eleventh  day  of  March,  1889, 
and  it  did  not  apply  to  or  eflect  offences  of  a  date  prior  to 
that  time.   The  indictment  charges  expressly  that  the  offence 
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was  committed  on  the  eleventh  day  of  November,  188S. 
This  charge  is  not  as  explicit  and  formal  as  it  might,  and 
perhaps  strictly  ought  to  be,  as  the  time  so  charged  is  not 
generally  required  to  be  proven  certainly  as  laid.  It  would 
have  been  better— more  satisfactory — to  have  charged  that 
^'before  the  eleventh  day  of  March,  1889,  to-wit,  on  the 
•eleventh  day  of  November,  1888,"  <fec.;  still,  the  Court  could 
see  from  the  charge  as  made  that  the  statute  cited  did  not 
affect  it,  and  it  could  certainly  direct  the  jury  as  to  the  evi- 
dence, its  bearings  and  application;  and,  also,  determine 
with  certainty  the  kind  and  measure  of  punishment  to 
impose.     Rex  v.  Brown,  22  En.  Com.  Law  R.,  277. 

This  case  is  unlike  that  of  Slate  v.  Wise,  66  N.  C,  120,cited 
and  relied  upon  by  the  prisoners'  counsel.  In  that  case  the 
indictment  charged  the  offence  to  have  been  committed 
before  the  enactment  of  the  amendatory  statute  there  in  ques- 
tion, the  evidence  produced  proved  that  it  was  committed 
after  that  time,  and  this  Court  decided  that  the  Court  below 
-could  not  determine  intelligently  whether  the  punishment 
ought  to  be  that  prescribed  by  the  first  or  by  the  amendaton* 
statute,  and  arrested  the  judgment  on  that  accounts  Xni 
in  Slate  v.  MaSftey,  97  N.  C,  465,  also  cited,  the  off^rnce  was 
-committed  before  the  enactment  of  the  amendatory  statute, 
and  the  indictment  charged  that  it  was  committed  after- 
wards; if  it  had  charged  the  offence  as  having  been  com- 
mitted before  that  time,  the  case  would  have  been  vervdif- 
ferent  from  what  it  appeared  to  be.  In  the  present  case,  the 
indictment  ch.irged,  and  the  evidence  proved,  that  the 
offence  was  committed  before  the  amendatory  statute  took 
-effect. 

The  indictment  charged  an  intent  to  commit  a  larceny. 
After  the  verdict — not  before — on  the  motion  for  a  new  trial, 
it  was  assigned  as  error  that  the  Court  had  failed  to  instruct 
the  jury  that,  if  they  believed  the  purpose  was  to  commit  a 
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robbery,  then  they  should  acquit.  If  this  objection  had 
merit  it  came  too  late,  but  it  could  not  have  availed  the 
prisoners  if  it  had  been  made  in  apt  time.  To  rob  implies- 
to  steal  by  force.    State  v.  Cody^  1  Winst.,  197. 

AflBrmed. 


THE  STATE  v.  W.  T.  MASSEY. 

Costs  —  Oriminal   Proceedings  —  Witnesses  —  Co7istitution  — 

Discretion, 

1.  The  statute  {TJie  Code,  §747)  which  provides  that,  when  a  defendant 

in  a  criminal  action  shall  be  acquitted,  a  nol,  pros,  entered,  or 
judgment  arrested,  the  Ck>urt  shall  tax  the  county  with  the  costa 
of  the  witne^8e8  "  necessary"  for  the  defendant,  does  not  extend 
to  the  case  where  the  indictment  is  quashed, 

2.  The  provision  in  the  Constitution  (Art.  I,  ^  2)  which  forbids  that  any 

defendant  shall  be  taxed  with  the  costs  of  necessary  witnesses 
summoned  by  him,  unless  found  guilty,  does  not,  ex  vi  termini^ 
authorize  such  costs  to  be  taxed  against  the  county ;  it  only 
exempts  the  acquitted  defendant  from  any  liability  therefor. 

3.  The  discretion  conferred  upon   the  Court,  in  §783,  The  Code,  in 

respect  to  regulating,  or  refusing  to  allow  any  compensation  to 
the  witnesses  therein  named,  is  not  reviewable. 

4.  It  seems  that,  under  the  law  as  it  now  stands,  an  acquitted  defend- 

ant's costs  for  witnesses  can  be  taxed  against  a  county  only  in  those 
cases  where  a  private  prosecutor  may  be  taxed  with  them. 

5.  While  not  more  than  two  witnesses  to  a  single  point  may  be  taxed 

against  the  losing  party  in  a  civil  action,  the  liability  of  the  party 
who  summoned  them  for  their  compensation  u  not  abridged. 

This  was  a  Motion, by  the  defendant,  to, tax  the  county  of 
Lincoln  with  the  fees  and  mileage  of  a  number  of  witnesses^ 
summoned  for  the  defendant,  heard  before  Connor,  J.,  at 
Fall  Term,  1889,  of  that  county. 
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His  Honor  refused  to  grant  the  motion,  and  thedefendaDt 
and  the  witnesses  named  appealed. 

Messrs.  W.  A.  Hoke  and  W.  J.  Movtgomeryy  for  the  appel- 
lant. 

The  Attorney  General,  cmitra. 

Clark.  J.:  The  indictment  in  this  case  was  quashed, and 
the  defendant  thereupon  moved  that  his  witnesses  be  taxed 
against  the  county.  The  Court  denied  the  motion,  upon  the 
ground  that  this  was  not  a  case  in  which  the  statute  author- 
ized it  to  make  such  order. 

The  Court  is  authorized,  under  The  Code,  §733,  in  its  dis- 
cretion, to  direct  that  witnesses  shall  receive  no  compensa- 
tion, or  only  a  part  of  that  which  the  law  authorizes  to  be 
paid.  The  exercise  of  such  discretion  is  not  reviewable. 
It  is  not  u I  frequently  the  duty  of  the  Judge  to  take  such 
action.  The  tax-payers  should  be  protected  against  the 
payment  of  unnecessary  witnesses  and  in  improper  cases. 
Judges  and  Solicitors  should  carefully  scrutinize  the  bills 
of  costs,  which  make  the  trial  of  the  criminal  docket  so 
very  expensive,  TAe  Ctorfe,  §§  73%  744,  748  and  1204.  The 
scrutiny  and  approval  of  bills  of  costs  by  tliem  is  not  a 
mere  matter  of  fc^rm,  but  is  required  by  the  statute  for  the 
protection  of  the  public  and  defendants  The  decision  in 
this  case,  however,  is  put  upon  a  want  of  power  in  the  Court 
to  make  the  onler,  and  that  presents  a  quistiou  for  review. 

At  common  law,  in  civil  oases,  neither  party  recovered 
costs,  and  each  side  paid  its  own  witnesses  (Costin  y.  BmUx, 
7  Ired.,  Ill);  and,  in  criminal  actions,  the  sovereign  neither 
paid  or  recovered  costs.  State  v.  Manuel,  4  D.  &  B.,  20.  In 
such  cas^s,  the  defendant's  witnesses  looked  to  him  for  pay- 
ment, whether  acquitted  or  convicted,  but  the  State's  wit- 
nesses received  no  compensation  in  either  event.  Their 
attendance  without  recompense  was  one  of  the  duties  of  citi- 
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zenship,  as  still  is  the  case  with  jurors  summoned  on  a 
special  venire,  if  not  sworn  of  the  panel,  with  workers  on  the 
public  roads  and  the  like,  and  with  witnesses  summoned  by 
the  State  in  excess  of  the  number  the  law  authorizes  to  be 
paid,  or  in  excess  of  the  number  the  Court,  in  its  discretion, 
naay  adjudge  to  be  paid.  Till  a  recent  statute,  witnesses,  in 
criminal  cases  before  a  magistrate,  received  no  pay,  and  still 
in  no  case  from  the  county,  and  no  mileage  is  allowed. 
The  G}de,  §§895-3756.  The  duty  of  attending  Court,  in 
obedience  to  a  subpcena,  is  incident  to  citizenship,  as,  in 
feudal  times,  the  duty  of  "attending  the  Lord's  Court"  was 
incident  to  fealty.  Payment  of  witnesses  by  the  sovereign 
is  neither  given  by  common  law,  nor  is  it  an  inherent  right. 
It  is  granted  at  the  discretion  of  the  Court  in  the  cases,  and 
only  within  the  limits  authorized  bj  the  statute. 

Though,  at  common  law,  the  State's  witnesses  in  no  event 
received    compensation,  gradually,  and    without  statutory 
enactment,  a  custom  grew  up  in  ihis  State  of  taxing  them 
against  the  defendant,  if  convicted,  as  a  part  of  the  punish- 
ment adjudged  against  him.     This  is  first  recognized,  inci- 
dentally, in  the  Act  of  1762  (Swan's  Revisal,  299),  and  next 
in   the  Act  of  1778,  ch.  4  (Iredeirs  Revisal,  363).     There 
remained  no  provision  for  the  State's  witnesses  where  the 
prosecution  failed,  and  it  was  found  necessary  to  hold  (in 
Stute  V.  Dancy  and  State  v.  Whitted,  in  3  Murph.)  that,  in  such 
event,  the  defendant  "was  not  liable  to  pay  the  State's  wit- 
nesses, though  he  was  bound,  of  course,  for  payment  of  his 
own."     As  to  the  State's  witnesses  in  such  contingency,  the 
Act  of  1804,  ch.  665,  and  succeeding  statutes,  now  consti- 
tuting §§739  and  740  of  Tlie  Code,  provided  for  their  being 
paid  by  the  county  half  fees,  except  in  certain  CHses  in  which 
they  are  allowed  full  fees.     This,  however,  is  subject  to  the 
limitation  in  §§743,  744  and  745,  as  to  the  number  of  wit- 
nesses to  be  allowed  payment,  and  to  the  discretion  vested  in 
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the  Court,  by  §733,  to  reduce  the  numb«p  of  witnesses, or 
their  compensatiou,  below  that  authorized  by  the  statute. 

As  to  defendanis'  witnesses,  the  Constitution  of  1868,  Art. 
I,  §  11,  provides  that  defendants  shall  not  be  compelled  to 
pay  necessary  witness  fees,  or  other  Court  costs,  unless  found 
guilty.  This,  it  seems,  left  defendants  still  liable  for  pay- 
ment of  such  witnesses  as  they  may  summon  who  are  not 
necessary  for  their  defence.  As  to  their  necessary  witnesses, 
the  Constitutional  provision  did  not  require  thera  to  be  paid 
by  the  public,  but  merely  deprived  them  of  their  common 
law  right  to  look  to  the  defendant  for  payment,  and  placed 
them,  in  the  absence  of  some  legislative  enactment,  upon 
the  footing  all  State's  witnesses  formerly  held,  and  some  still 
hold,  of  serving  without  compensation.  The  Legislature,  in 
1881  {The  Codey  §747),  remedied  this,  in  certain  cases, by 
providing,  "when  the  defendant,  shall  be  acquitted, a  wo/fe 
prosequi  entered,  or  judgment  arrested,"  upon  a  proper  cer- 
tificate, the  Court  shall  tax  the  necessary  witnesses  of  the 
defendant,  duly  subpoenaed  and  in  attendance,  against  the 
county,  if  no  prosecutor  is  tnxed  with  the  costs,  but  only 
then  with  the  limitations  as  to  number  and  compensation 
applicable  to  State's  witnesses  in  like  cases.  The  statute  is 
carefully  guarded,  and  shows  the  legislative  intent  to  restrict 
payment  by  the  county  of  defendants'  witnesses  to  the  cases 
specified,  and  their  number  and  amount  of  compensation. 

The  Court  below  rightly  held  that  there  is  no  statute 
authorizing  the  Court  to  tax  defendants'  witnesses  against 
the  county  when  the  "  bill  is  quashed."  If  this  is  a  coph 
omifisvSy  the  remedy  can  only  be  found  in  a  legislative  enact- 
ment. It  would  seem,  however,  intentional,  for  the  statute 
of  1799,  {The  Code,  §737),  authorizing  the  Court  to  tax 
prosecutors  with  costs,  does  not  extend  to  cases  in  which  the 
bill  is  quashed.  In  Office  v.  Oray,  2  Car.  Law  Repository, 
424,  the  Court  gives  as  the  reason  that  the  bill  can  only  be 
quashed  if  the  offence  be  not  indictable,  or'is  not  set  forth 
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with  legal  precision,  and  the  Court  could  not,  therefore,  find 
that  the  prosecution  was  frivolous  or  malicious.  It  seems,  from 
the  similarity  of  language  used  in  §§  737  and  747,  that  the 
intention  was  to  allow  defendant's  witnesses  to  be  taxed 
against  the  county  only  in  the  cases  in  which  they  could  be 
taxed  against  a  prosecutor.  As  to  State's  witnesses,  the  lan- 
guage is  broader,  and  provides  for  their  payment  in  all  cases 
in  which  "the  defendant  is  discharged '' (TAe  Corf«,  §740),. 
subject,  of  course,  to  the  restrictions  above  cited. 

It  may  be  noted  here  that  in  civil  cases,  witnesses,  unless 
summoned  on  behalf  of  the  State  or  a  municipal  corpora- 
tion, need  not  attend  but  one  day,  if  their  compensation  is 
demanded  and  refused.  The  Code,  §  1368.  While  in  such 
cases  not  more  than  two  witnesses,  summoned  by  the  suc- 
cessful party  to  prove  a  single  fact,  can  be  taxed  against  the 
party  cost  {The  Code,  §1370),  this  does  not  abridge  the 
right  of  all  the  witnesses  to  recover  compensation  against 
the  party  summoning  them. 

Affirmed. 


THE  STATE  v.  DICK  BRADBURN. 

Larceyi  y — Robbery — In  ten  t 

Secrecy  is  not  an  indispen^ble  element  to  the  felonious  intent  necessary 
to  constitute  the  crimes  of  larceny  or  robbery. 

Indictment  for  Robbery,  tried  at  Fall  Term,  1889,  of 
Catawba  County  Superior  Court,  iShipp, ./.,  presiding. 

There  was  a  verdict  of  guilty,  and  from  the  judgment 
thereupon  the  defendant  appealed. 

The  Attorney  GeJieral,  for  the  State. 
Mr.  F.  L.  Cliup,  for  the  defendant. 

104—56 
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Shepherd,  J.:  The  only  question  discussed  in  this  Court 
by  the  defendant's  counsel,  is  whether  there  was  sufficient 
evidence  of  a  felonious  intent.  The  argument  is  based  upon 
State  V.  Deal,  64  N.  C,  270,  and  ^te  v.  SmvU;,  Phil,  151, 
where  it  is  said  that  secrecy  is  an  indispensable  element  in 
larceny,  with  an  intimation  that  it  is  also  necessary  in  rob- 
bery. These  views  have  been  overruled  by  Slaie  v  Poiegfl, 
103  N.  C,  424,  in  which  the  subject  is  treated  at  some 
length. 

The  defendant  and  another  enticed  a  boy  of  twelve  yeirs 
of  age  into  the  woods  near  the  highway,  knocked  him  down 
with  a  club  and  took  his  money.  After  a  dispute  over  the 
spoils,  the  defendant  proposed  to  kill  the  prosecutor  and  put 
him  on  the  railroad  track,  for  the  purpose  of  conceiiling  the 
crime.  If  these  facts  do  not  constitute  robbery,  we  are  at  a 
loss  to  understand  how  such  an  offence  c^n  ever  be  proved. 

Affirmed. 


THE  STATE  v.  P.  D.  GRIGG. 

Slander — ^' Imiocetii  Woman^' — Evidence. 

1.  The  term  '^innocent  woman," employed  in  the  8tatute(7/ie  Code,^ni8) 
making  it  a  misdemeanor  to  attempt  to  destroy  the  reputatknof 
virtuous  women  by  false  declarations  in  respect  to  their  chastity, 
means  a  woman  who,  at  the  time  the  alleged  slanderous  charge 
was  made,  and  at  the  time  of  the  trial  therefor,  was  chaste  and 
virtuous. 

13.  The  fact  that  such  woman  at  some  former  period  in  her  life  bid 
departed  from  the  path  of  virtue,  while  admissible  in  evidence 
on  the  question  of  her  character  at  the  trial,  will  not  per  u 
entitle  a  defendant,  indicted  under  the  statute,  to  an  acquittal:  oo 
the  contrary,  if  the  prosecutrix  has  satisfied  the  jury  that  she  has 
reformed  and  led  an  exemplary  life,  she  is  entitled  to  the  pro- 
tection of  the  law. 

^,~ State  V.  Davis,  92  N.  C,  764,  commented  upon  and  explained. 
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This  is  a  criminal  action  for  slander,  tried  at  October 
Term,  1889,  of  the  Cleveland  Superior  Court,  Connor,  J., 
presiding. 

There  was  evidence  tending  to  prove  the  utterance  of  the 
slanderous  words  and  that  they  were  false. 

Mrs.  Mattie  C.  Cline,  the  prosecutrix,  testified  that  she 
had  been  married  twelve  years,  and  that  no  person  other 
than  her  husband  had  ever  had  carnal  intercourse  with 
her;  that  her  first  child  was  born  six  months  after  her 
marriage;  and  that  her  husband  was  the  father  of  it ;  that 
she  had  carnal  intercourse  with  her  husband  before  their 
marriage  and  during  their  engagement ;  that  she  had  never 
had  such  intercourse  with  Caleb  Peeler  or  any  other  man, 
except  her  husband. 

David  G.  Cline,  the  husband  of  the  prosecutrix,  testified 
that  he  had  had  intercourse  with  his  wife  repeatedly  six 
months  before  and  up  to  the  time  of  his  marriage;  that  he 
was  the  father  of  her  child ;  that  he  was  engaged  to  be 
married  to  her  for  three  years. 

Several  witnesses  testified  that,  although  the  facts  with 
reference  to  the  birth  of  her  first  child  were  known,  the 
general  character  of  the  prosecutrix  for  virtue,  truth  and 
honesty  was  good. 

The  defendant  did  not  introduce  any  testimony,  and 
recjuested  the  Court  to  charge  the  jury  that  they  should 
return  a  verdict  of  not  guilty,  for  that,  upon  the  testimony 
of  Mrs.  Cline  and  her  husband,  the  prosecutrix  was  not  an 
"innocent  woman"  within  the  meaning  of  the  statute. 

The  Court  declined  to  so  instruct  the  jury,  and  charged 
them  that  if  they  were  fully  satisfied  that  the  prosecutrix 
had  never  had  sexual  intercourse  with  any  person  other  than 
her  husband,  and  that  she  had,  with  the  exception  of  what 
occurred  between  her  husband  and  herself  before  marriage, 
been  a  virtuous  woman,  she  was  an  innocent  woman  within 
the  meaning  of  the  statute. 
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There  was  a  verdict  of  guilty,  and  from  the  judgment 
thereon  the  defendant  appealed. 

The  Attorney  General^  for  the  State. 
Mr.  R.  McBrayer,  for  the  defendant. 

Clark,  J.:  Slander  was  formerly  cognizable  only  on  the 
civil  side  of  the  docket  by  an  action  for  damages.  The  law 
under  which  the  defendant  is  indicted  is  one  of  many  recent 
statutes  making  indictable  acts  which  were  previously  punish- 
able civilly  only.  These  statutes,  it  is  generally  understood, 
have  been  passed  in  consequence  of  the  decision  in  Ddlingfr 
V.  Tweed,  60  N.  C,  206,  in  which  it  was  held  (by  a  divided 
Court,  Pearson,  C.  J.,  and  Rodman,  J.,  dissenting),  that  the 
homestead  and  personal  property  exemptions  were  valid 
against  torts. 

In  the  absence  of  the  civil  remedy  for  private  wrongs  thus 
taken  away,  statutes  became  necessarj'  to  make  them  indict- 
able as  if  public  wrongs.  In  construing  the  statute,  we  are 
left  entirely  to  the  precedents  in  our  own  Reports,  as  we 
believe  no  act  of  the  like  tenor  has  been  adopted  io  any 
other  State. 

The  statute  (The  Code,  §  1113)  under  which  the  indictment 
is  brought,  was  originally  adopted  in  1879  (ch.  156',  and  to 
it  was  prefixed  the  same  preamble  as  that  to  the  act  of  180S 
(now  The  Code,  §3763\  which  made  the  same  language 
actionable.  The  similarity  of  the  two  statutes,  and  the 
identity  of  the  evil  to  be  remedied,  would  seem  to  indicate 
an  intention  to  give  the  woman  aggrieved  a  reuiedy  by 
indictment,  whenever  she  could  have  sustained  an  action  for 
damages.  We  think,  therefore,  the  more  accurate  and  just 
definition  of  the  words  "innocent  woman,"  is  that  given  by 
Ashe,  J.,  in  State  v.  Aldridge,  86  N.  C,  680,  in  whicb  he 
defines  the  meaning  to  be  a  "chaste  and  virtuous  woman. 
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If  the  evidence  is  sufficient  to  satisfy  the  jury,  beyond  a 
reasonable  doubt,  that  at  the  time  the  words  were  spoken, 
and  at  the  time  of  the  trial,  the  prosecutrix  was  a  chaste 
and  virtuous  woman,  exemplary  as  to  virtue  in  life  and  con- 
duct, and  that  the  defendant,  in  a  wanton  and  malicious 
manner,  by  false  charges   of  incontinency,   attempted   to 
destroy   her  reputation,  she   is   entitled   to  the  protection 
intended  to  be  given  by  this  law.     Evidence  offered  to  show 
a  slip  from  virtue,  at  some  former  period,  by  a  woman  who 
has  since  been  altogether  exemplary,  would  be  competent, 
as  tending  to  shake  the  testimony  of  her  subsequent  good 
character.     In   State   v.   Davis,  92   N.   C,   764,   the    Court 
affirmed,  for  the  first  time,  a  charge  of  the  Judge  below,  in 
which  he  defined  an  "  innocent  woman  "  to  be  one  "  who  had 
never  had  actual  illicit  sexual  intercourse  with  any  man."    In 
doing  so,  the  Court  intimates  strongly  that  this  rule  was  too 
stringent   for  the  prosecutrix,   but  says,  *^  the  defendant  has 
no  cause  to  complain  " — that  is,  that  while  a  woman  who  had 
never  had  illicit  sexual  intercourse   with   anv  man  is  an 
innocent  woman,  still,  one  who  has  had  such  intercourse, 
but  who  has  repented  (thereof  and  become  exemplary,  chaste 
and  virtuous,  might  also  be  an  "  innocent  woman  "  within 
the  meaning  of  the  statute.    The  definition  of  an  "  innocent 
woman  "  given  in  Staie  v.  Davis,  has  been  approved  since  in 
State  V.  Brotvn,  100  N.  C,  519,  and  State  v.  Hinson,  103  N. 
C,  374,  but  in  both  instances  the  objection  to  that  definition 
came  from  the  defendant.     All  three  cases  are,  therefore, 
simply   authority   that  no  conduct  less  than  actual  illicit 
sexual  intercourse  will  deprive  a  woman  of  being  an  "  inno- 
cent woman  "  within  the  meaning  of  the  statute.     Equally 
with  State  v.  Davis  do  the  two  supporting  cases  leave  open 
the  question,  whether  a  woman  who  falls  short  of  that  rule, 
by  having  at  some  time  had  such  intercourse,  but  who 
comes  within  the  definition  of  an  "innocent  woman"  laid 
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down  in  StcUe  v.  Aldridg€y  supra,  i.  e.,  a  "  chaste  and  virtuous 
woman  "  is  entitled  to  the  protection  of  law  against  attempts 
to  destroy  her  reputation  by  false  imputations  of  unchastity. 
wantonly  and  maliciously  made.  . 

"We  assent  to  the  strong  intimation  given  in  StaU  v.  Dams, 
supra,  and  do  not  think  it  was  meant  "  to  exclude  from  the 
protection  of  the  law  every  woman  who  has,  at  some  time 
of  her  life,  made  a  slip  in  h(r  virtiLe.  Every  man,  in  the 
course  of  his  life,  must  have  had  instances  brought  to  his 
knowledge  of  unfortunate  females  who  have,  at  some  period 
of  their  lives,  been  led  from  the  path  of  virtue  by  the  wiles 
of  a  seducer,  who  have  afterwards  reformed,  and,  by  a 
course  of  exemplary  conduct,  established  for  themselves  a 
character  for  chastity  above  all  reproach.  Shall  it  be  said 
that  these  unfortunates  are  not  to  be  allowed  a  locus  peni- 
tentisRy  and  are  to  be  subject  forever  to  the  vile  tongue  of  the 
maligner  and  slanderer?" 

His  Honor's  charge,  in  this  case,  presents  this  point  for 
decision  for  the  first  time.  As  given,  it  was  not  in  conflict 
with  any  precedent  in  this  Court,  and  we  think  he  was  cor- 
rect in  instructing  the  jury,  that  if  the  prosecutrix  had  been 
a  virtuous  woman  since  the  illicit  intercourse,  prior  to  her 
marriage,  with  one  who  has  since  become  her  husband,  she 
was  an  "  innoOent  woman"  within  the  purview  of  the  statute, 
and  not  subject  to  have  her  peace  and  reputation  destroyed 
with  impunity  by  false  charges,  if  wantonly  and  maliciously 
made,  of  present  unchastity. 

Affirmed. 
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THE  STATE  v.  D.  H.  FARMER. 

Indictment — Election  of  Counts — Physicians — Druggists. 

1.  The  Court  has  the  power  to  compel  the  prosecutor  to  elect,  before  the 
close  of  the  evidence  for  the  State,  upon  which  count  in  the 
indictment  he  will  rely. 

3.  It  is  not  necessary  to  aver  in  an  indictment  for  a  violation  of  chap. 
215,  §  4,  Laws  of  1887,  that  the  physician  who  is  charged  with 
giving  a  false  prescription  was  a  "  reputable*'  physician;  nor  is  it 
necessary  that  an  indictment  against  a  druggist  under  that  statute 
should  contain  such  an  averment,  it  being  a  matter  of  defence. 

3.  In  an  indictment  against  a  physician  under  the  statute  it  should  be 
distinctly  set  out,  not  only  that  the  prescription  was  false  and 
fraudulent,  but  further,  in  what  particulars  such  falsity  and  fraud 
consisted. 

This  was  an  Indictment  against  a  Physician  (drawn  under 
section  4,  chap.  215,  Laws  of  1887),  for  giving  a  false  and 
fraudulent  prescription  for  liquors,  tried  at  the  Fall  Term^ 
1889,  of  the  Superior  Court  of  Transylvania  County,  before 
dark,  J. 

There  were  three  counts  in  the  indictment.  The  material 
portions  of  the  first  count  were  as  follows:  "That  D.  H. 
Farmer,  on  the  1st  day  of  April,  1889,  with  force  and  arms, 
in  Transylvania  County,  unlawfully  and  willfully  did  give 
to  one  G.  H,  a  false  and  fraudulent  prescription  for  spiritous 
liquors,  he,  the  said  D.  H.  Farmer,  being  then  and  there  a 
practicing  physician,  contrary  to  the  form  of  the  statute,"  (fee. 

The  second  and  third  counts  were  in  the  same  form,  but 
charged  a  sale  to  a  different  person  in  each  count,  making 
charges  of  three  separate  sales  in  the  three  counts. 

The  defendant  moved  to  quash  the  indictment  on  four 
grounds — 

1.  That  it  was  bad  for  duplicity,  in  that  it  charged  a  false 
prescription  to  three  different  persons. 
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2.  That  it  did  not  charge  that  the  defcDdant  was  a 
reputable  physician. 

3.  That  it  did  not  charge  the  name  of  the  druggist  to 
whom  the  prescription  was  given. 

4.  That  it  did  not  set  out  wherein  the  prescription  was 
false  and  fraudulent. 

The  Court,  upon  the  first  ground,  held  the  bill  bad  for 
duplicity  under  State  v.  Cooper,  101  N.  C,  684,  but  told  the 
Solicitor  he  could  make  his  election  and  enter  a  nol.  prm. 
before  the  defendant  was  called  upon  to  plead  and  send  other 
bills  as  to  the  counts  nol.  proased. 

The  Solicitor,  being  of  the  opinion  that  he  could  not  be 
called  upon  to  make  his  election  before  the  State  closed  its 
evidence,  declined  to  enter  a  noL  pros,  as  to  any  of  the  counts 
at  this  stage. 

The  Court  overruled  the  second  ground  of  the  motion  to 
quash. 

Upon  the  third  and  fourth  grounds^  set  out  by  the  defend- 
ant, the  Court  being  of  the  opinion  under  S*aie  v.  Waikint, 
101  N.  C,  702,  that  the  charge  in  the  bill  was  not  sufficiently 
full  and  specific,  told  the  Solicitor  he  could  send  a  new  bill 
remedying  those  defects,  and  in  the  meantime  the  Court 
would  hold  the  defendant. 

The  Solicitor  declined  to  send  a  new  bill.  The  Court 
thereupon  quashed  the  bill  of  indictment  and  discharged 
the  defendant,  from  which  judgment  the  Solicitor,  in  behalf 
of  the  State,  appealed. 

The  Attorney  General,  for  the  State. 
No  counsel  for  the  defendant. 

Avery,  J. — after  stating  the  facts:  The  Judge  below  bad 
the  power,  in  any  view  of  the  case,  to  compel  an  election  or 
quash  the  indictment,  treating  the  charges  of  sales  to  differ- 
ent persons  as  distinct  counts.    State  v.  Cooper,  101  N.  C, 
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684 ;  State  v.  Parish,  ante,  685.  There  was  no  error,  there- 
fore, in  the  enforcement  by  the  Court  of  election  before  the 
defendant  should  be  compelled  to  plead. 

We  concur,  too,  with  his  Honor  in  the  view  that  the  law 
does  not  impose  upon  the  State  the  burden  of  charging  in 
the  indictment  and  proving  on  the  trial  that  the  defendant 
was  a  "reputable  physician,"  as  well  as  that  he  gave  a  false 
and  fraudulent  prescription.  The  statute  (ch.  215,  §4,  Laws 
of  1887)  casts  upon  a  druggist,  indicted  under  its  provisions, 
the  burden  of  showing  (if  he  would  excuse  himself  from  a 
sale  that  is  prima  facie  in  violation  of  law)  that  he  sold  for 
hofiia  fide  medical  purposes,  and  upon  the  prescription  of  a 
practicing  physician,  known  to  such  druggist  to  be  of  repu- 
table standing  in  his  profession,  or  recommended  as  such  by 
a  physician  who  is  so  known,  ^nd  that  the  prescription  was 
in  writing,  signed  by  such  physician.  A  druggist,  when 
indicted  under  this  statute,  must  prove,  but  the  State  is 
never  required  to  aver  in  the  indictment  the  character  of  the 
physician  giving  the  prescription. 

The  transaction  on  which  the  indictment  was  founded 
should  also  be  suflBciently  identified  by  its  terms  to  insure 
to  the  accused  the  benefit  of  a  plea  of  former  acquittal  or 
conviction,  if  indicted  a  second  time  for  the  same  offence. 
^te  V.  Pickens,  79  N.  C,  652;  State  v.  Burr\s,  80  N.  C,  376; 
Sate  V.  Stamey,  71  N.  C ,  202;  State  v.  WaJtkins,  101  N.  C,  702. 
We  think,  therefore,  that  all  of  the  counts  of  the  indictment 
were  fatally  defective  in  not  charging  that  the  prescription 
was  false  and  fraudulent. 

It  is  of  the  essence  of  the  offence  created  by  the  law  (§  4, 
ch.  215,  Laws  of  1887)  that  the  prescription  should  be  false 
or  fraudulent.  The  indictment  should  set  out,  distinctly, 
not  only  that  the  prescription  was  either  false  or  fraudulent, 
but  in  what  the  falsehood  or  fraud  consisted,  as  that  the  pre- 
scription was  intended  to  convey,  and  did  convey,  the  idea 
that,  in  the  opinion  of  the  defendant,  the  person  to  whom 
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the  prescription  was  given  was  sick  and  was  in  need  of  the 
liquors  prescribed  as  a  medicine,  whereas,  in  fact  and  in 
truth,  the  said  person  (prescribed  for)  was  not  sick  and  did 
not  need  the  spirituous  liquor  as  a  medicine.  The  prescrip- 
tion must  be  shown  to  be  false  or  fraudulent  (either  being 
suflBcient),  and  the  person  indicted  should  know,  before  he 
is  compelled  to  plead,  whether  he  is  to  meet  a  charge  of  giv- 
ing a  false  prescription,  or  whether  he  is  accused  of  giving 
the  prescriptioil,  knowing  that  it  was  false  and  intending  to 
deceive  or  to  evade  the  law.  State  v.  Holmes,  82  N.  C,  607; 
State  V.  Pickett,  78  N.  C,  45&;  State  v.  Fitzgerald,  1  Dev.  &  Bat, 
408;  State  v.  Watkins,  supra.  The  fraud  or  falsehood  should 
be  so  distinctly  charged  as  to  give  the  defendant  notice  of 
the  charge  against  him  and  enable  him  to  prepare  his 
defence,  and  also  to  enable  the  Court  to  see  whether  fraud 
or  falsehood  is,  in  fact,  charged,  that  the  defendant  can  be 
held  tu  answer. 

AflSrmed. 


THE  STATE  v.  HARVEY  COOPER. 

Criminal  Proceedings — Jnrisdiciion. 

The  fact  that  a  grand  jury  made  a  presentment  of  one  of  those  offenceB 
of  which  a  Justice  of  the  Peace  has  original  excludve  jurisdic- 
tion— if  exercised  within  six  months  after  its  commiasion— befof^ 
the  period  when  the  concurrent  jurisdiction  of  the  Supenor 
Courts  arose,  will  not  defeat  the  jurisdiction  acquired  by  thelftt- 
ter  on  an  indictment  preferred  after  the  expiration  of  the  $ix 
months. 

This  was  an  Indictment  for  disturbing  a  school  (under 
§  2502  of  The  Code\  tried  under  Merrimon,  J.,  at  the  Spring 
Term,  1889,  of  the  Superior  Court  of  Graham  County. 
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The  offence  was  committed  on  the  27th  of  December, 
1887,  and  a  presentment  of  it  was  made  by  the  grand  jury 
at  a  term  of  the  Court  begun  June  4th,  1888,  within  six 
months  afterwards,  The  indictment  was  found  at  a  term 
begun  on  the  27th  of  October,  1888.  There  was  no  evidence 
that  any  Justice  of  the  Peace  had  taken  cognizance  of  the 
case  before  it  was  tried  at  said  Spring  Term,  1889.  On 
the  trial  there  was  evidence  of  such  disorderly  conduct  on 
the  part  of  the  defendant  as  amounted  to  a  disturbance  of 
the  school. 

But  after  the  testimony  was  offered,  the  defendant  moved 
to  dismiss,  on  the  ground  that  the  punishment  prescribed  by 
said  section  of  The  Code^  was  a  fine  not  exceeding  fifty  dol- 
lars, or  imprisonment  for  not  more  than  thirty  days,  and  the 
presentment  having  been  made  within  six  months  after  the 
oflfence  was  committed,  it  was  then  exclusively  within  the 
jurisdiction  of  a  Justice  of  the  Peace,  and,  as  the  Superior 
Court  had  no  jurisdiction  to  try  then,  it  had  not  since 
acquired  the  right. 

The  Attorney  General,  for  the  State. 
No  counsel  for  the  defendant. 

Avery,  J. — after  stating  the  facts:  The  prosecution  of  a 
criminal  action  is  begun  when  the  grand  jury  presents  in 
Court  a  paper,  charging  that  a  person  mentioned  therein  com- 
mitted an  offence,  designated  by  its  technical  name,  or  by 
a  description  equivalent  to  giving  such  name,  and  the  pre- 
sentment so  made  is  recorded  in  the  minutes  of  the  Court. 
If  the  Clerk  neglects  to  enter  it,  the  Court  may  subsequently 
cause  a  record  of  the  presentment  to  be  made,  or  of  the 
time  when  it  was  brought  in  by  the  grand  jury.  In 
determining*  the  question,  whether  a  prosecution  is  barred 
by  the  statute  of  limitations,  it  is  proper  to  estimate  the  time 
that  elapsed  between  the  commission  of  the  offence  and 
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the  bringing  into  Court  of  the  presentment.    State  v.  Cox, 
6  Ired.,  440;  The  Code,  §1177. 

An  indictment  can,  for  the  purpose  of  preventing  the  bar 
of  the  prosecution  by  the  lapse  of  time,  be  connected,  at  the 
option  of  the  Solicitor,  by  proof  with  a  previous  presentment 
for  the  same  offence;  but  it  does  not  follow  that  the  defend- 
ant can  do  the  same  thing  in  order  to  oust  the  jurisdiction 
of  the  Court. 

When  the  grand  jury  unadvisedly  made  the  presentment 
within  six  months  after  the  offence  was  committed,  the  Court 
of  a  Justice  of  the  Peace  had  an  exclusive  right  to  try  it,  but 
the  concurrent  jurisdiction  of  the  Superior  Court  attached 
immediately  on  the  expiration  of  that  period  and  before  the 
indictment  was  found.  The  Code,  §§  892  and  922,  provides 
that  the  Superior  Court  shall  have  original  jurisdiction  "of 
all  offences  whereof  exclusive  original  jurisdiction  is  given 
to  Justices  of  the  Peace,  if  some  Justices  of  the  Peace  shall 
not  within  six  months  after  the  commission  of  the  offence 
proceed  to  take  official  cognizance  thereof."  No  Justice  of 
the  Peace  had  taken  cognizance  of  this  case,  so  far  as  the 
testimony  shows,  up  to  the  time  of  trial,  and  the  bar  of 
former  acquittal  or  conviction  was  not  pleaded  or  relied  on. 

But  it  is  contended  that  the  inadvertent  act  of  the  grand 
jury  in  making  the  presentment  in  June,  1888,  could  beilsed 
by  the  defendant  to  defeat  the  jurisdiction  of  the  Superior 
Court  on  the  trial  of  anv  indictment  found  within  two  years, 
and  would  forever  prevent  the  punishment  of  the  defendant 
unless  a  prosecution  should  be  instituted  in  a  Justice's  Court 
The  presentment  in  the  Superior  Court,  if  made  within  six 
months,  of  an  offence  for  that  time  exclusively  cognizable 
in  a  Justice's  Court,  is,  like  an  indictment  for  the  same,, 
utterly  void  for  all  purposes  whatever.  It  cannot,  therefore, 
in  any  way,  affect  the  validity  of  a  prosecution,  subsequeotk 
instituted  in  accordance  with  law. 

AflSrmed. 
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THE  STATE  v.  J.  H.  WHEELER  et  al. 

Fornication  and  Adultery — Evidence— Examination  of  Witness. 

1.  Evidence  of  the  conduct  of  defendants,  indicted  for  fornication  and 

adultery,  before  as  well  as  after  a  former  conviction  or  acquittal 
of  the  same  offence,  is  competent  as  corroborative  or  explanatory 
of  other  testimony  of  their  relations  since. 

2.  Where  a  witness  is  introduced  for  the  purpose  of  proving  character, 

and  declares  that  he  does  not  know  it,  he  should  be  stood  aside  ;. 
the  party  introducing  him  has  no  right  to  cross-examine  him  on 
that  subject. 

Indictment  for  Fornication  and  Adultery,  tried  before 
Moore,  /,  at  July  Term,  1889,  of  Buncombe  Criminal  Court. 
Verdict,  judgment,  and  appeal  by  defendants. 

It  was  in  evidence  that  the  same  defendants  had  been 
convicted  and  sentenced  for  this  same  crime  at  July  Term, 
1888,  of  Buncombe  Inferior  Court.  A  witness  for  the  State 
was  permitted  to  testify  to  acts  and  conduct  of  defendants 
tending  to  show  illicit  intercourse  both  before  and  since  such 
former  conviction.  The  defendants  objected.  Objection 
overruled.  Exception.  The  Court  instructed  the  jury  that 
they  could  not  consider  the  acts  and  conduct  of  defendants 
prior  to  their  former  conviction  except  for  the  purpose  of 
determining  the  character  of  the  acts  committed  by  them 
since ;  that  the  guilt  or  innocence  of  the  defendants  depended 
solely  upon  their  conduct  since  such  conviction. 

The  defendant  Guthrie  had  been  examined  as  a  witness 
in  her  own  behalf  The  defendants  ihen  introduced  as  a 
witness  one  Sarah  Clark,  and  asked  her  if  she  knew  the 
general  character  of  defendant  Guthrie.  She  replied  that 
she  did  not.  The  defendants  then  asked  the  witness  if  she 
knew  the  general  character  of  said  Guthrie  for  truth  and 
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veracity.     On  objection  by  the  State,  the  Court  excluded  the 
question,  and  d  ^fendants  again  excepted. 

The  AHomey  Generaly  for  the  Stat€. 
No  counsel  for  the  defendants. 

Clark,  J.:  Tlie  evidence  tending  to  show  acts  of  illicit 
intercourse  prior  to  the  former  conviction  was  competenl  as 
corroborative  evidence,  and  the  Court  instructed  the  jurj* that 
it  was  only  admitted  as  such.  State  v.  Kemp,  87  N.  C,  538; 
State  V.  Pippin,  88  N.  C,  <>46;  State  v.  Guest,  100  N.  C.,413; 
2  Greenleaf  Ev.,  §  47. 

When  the  witness  answered  that  she  did  not  know  the 
general  character  of  Guthrie,  she  should  have  been  stood 
aside.  The  subsequent  question  was  rightly  excluded  A 
party  has  no  right  to  cross-examine  his  own  witness.  Sdt 
V.  Pei^kim,  66  N.  C,  126;  ^ate  v.  Parks,  3  Ired.,  296;  Sd<v. 
Gee,  92  N.  C,  756. 

No  other  errors  are  assigned,  and  none  appear  upon  the 
face  of  the  record.     The  judgment  is  affirmed. 

No  error. 


THE  STATE  v.  JOHN  E.  McLAIN. 

Escape —  Officei^ — Evidence — Ifidictment — Judge's  Charge. 

1.  The  statute  ( Tlu  Code,  %  1022)  providing  for  the  punishment  of  officers 

permitting  escapes,  contemplates  two  kinds  of  escape:  One  the 
result  of  negligence,  the  other  the  xoUlful  act  of  the  officer  in  P"^ 
moting  the  escape. 

2.  It  is  not  necessary,  in  an  indictment  for  a  negligent  escape,  to  charge 

that  it  was  willfully  or  unlawfully  done — it  is  sufficient  it  ibstd 
is  alleged  to  have  been  "negligently  "  done. 
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3.  "Where  a  bill  had  been  sent  to  the  grand  jury  against  three  persons, 

but  was  found  true  as  to  only  two,  upon  which  a  capias  was 
issued,  and  one  of  the  parties  indicted  was  arrested  and  permitted 
to  escape:  Held,  no  variance  that  the  indictment  for  escape 
described  the  process  as  issuing  upon  an  indictment  against  the 
two  persons  as  to  whom  it  was  returned  a  true  bill,  instead  of  the 
three  against  whom  it  was  drawn  and  sent. 

4.  Where  there  is  no  conflict  of  evidence,  or  variant  aspects  of  the  case, 

it  is  not  error  to  charge  the  jury  that,  if  ihey  believe  the  testimony, 
the  defendant  is  guilty. 

This  is  an  indictment,  tried  at  Fall  Term,  1889,  of  Jack- 
son Superior  Court,  Clark,  J.,  presiding. 

The  indictment  charged  that  the  defendant,  while  Sheriff 
of  the  county  of  Jackson,  duly  had  in  his  custody,  by  virtue 
of  proper  process,  a  person  named  therein,  charged  with  a 
misdemeanor,  and  that  while  such  person  was  so  in  his  cus- 
tody, he  "was  unlawfully  and  negligently  permitted  to 
escape  and  go  at  large,  whithersoever  he  would,"  &c.,  &c. 

Upon  a  verdict  of  guilty,  the  defendant  moved  in  arrest 
of  judgment,  upon  the  grounds:  1.  Because  the  bill  of 
indictment  did  not  charge  that  the  escape  was  "willful  and 
negligent,"  but  merely  "negligent  and  unlawful."  2.  Be- 
cause the  bill  of  indictment  charged  that  the  capias  against 
J.  C.  Hooper  had  been  issued  upon  an  indictment  against 
J.  C.  Hooper  and  Hill  Hooper,  whereas,  the  Solicitor,  accord- 
ing to  the  evidence,  had  drawn  and  sent  a  bill  against  J.  C. 
Hooper,  Hill  Hooper,  and  W.  M.  Hooper,  upon  which  the 
grand  jury  had  returned  the  bill  into  Court  endorsed,  *A 
true  bill  as  to  J.  C.  Hooper  and  Hill  Hooper,  and  not  a  true 
bill  as  to  W.  M.  Hooper." 

The  motion  was  denied,  and  the  defendant  excepted. 

It  was  assigned  as  error  that  the  Court  instructed  the  jury 
that  "they  should  find  the  defendant  guilty,"  if  they  believed 
the  evidence.  There  was  judgment  against  the  defendant, 
from  which  he  appealed. 

The  Attorney  General,  for  the  State. 
No  counsel  for  the  defendant. 


^ 
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Merrimon,  C.  J. — after  stating  the  ease :  The  statute  ( Tht 
Code,  §  1022)   prescribes  that  "  when  any  person  charged 
with  a  crime  or  misdemeanor,  or  sentenced  bv  the  Conrt 
upon  conviction  of  any  offence,  shall  be  legally  committed 
to  any  Sheriff,  Constable,  or  Jailer,  or  shall  be  arrested  by 
any  Sheriff,  Deputy  Sheriff,  or  Coroner  acting  as  Sheriff,  by 
virtue  of  any  capias  issuing  on  a  bill  of  indictment,  infor- 
mation,  or  other  criminal   proceeding,  and   such  SherifT, 
Deputy  Sheriff,  Coroner,  Constable,  Jailer,  unl/fully  or  mgli- 
gentlijy  shall  suffer  such  person  so  charged,  or  sentenced,  and 
committed  to  escape  out  of  his  custody,  the  Sherilf,  Deputy 
Sheriff,   Coroner,   Constable,  or  Jailer  so  oflFending,  being 
thereof  convicted,  shall  be  removed  from  office  and  fined,  at 
the  discretion  of  the  Court  before   whom  the  trial  mav  be 
had,"  &c.     Plainly,  the  statute  prescribes,  and  intends  to 
prescribe,  two  distinct  kinds  of  escape:  one  that  is  miUfidl^ 
suffered  or  permitted  by  the  officers  designated;  the  other 
when  it  is  negligently  suffered  or  permitted  by  them.    The 
mischief  to  be  suppressed  is  not  single,  but  two-fold  in  its 
nature — of  two  distinct  kinds— and  hence,  the  disjunctive 
*'or"  is  used  between  the  descriptive  words,  **  willfully  "and 
"negligently."  And  escape  might  be  wilfully — on  pur[K)se— 
suffered ;  it  might  be  negligen'lj' — carelessly — suffered.  Tb*^ 
latter  is  different  and  distinct  from  the  former.    In  either 
case  the  escape  is  mischievous,  and   the  purpose  is  to  sup- 
press both.     It  would  be  seldom  that  an  escape  would  be 
both  willfully  and  negligently  suffered,  and  a  statute  intended 
to  suppress  this  evil  only,  would  leave  the  greater  and  more 
fre([uent   public   grievance  to  flourish   unmolested  by  the 
hand  of  justice.     There  is  not  the  slightest  reason  for  attrib- 
uting to  the  disjunctive  "or"  the  meaning  of  the  conjunc- 
tive  "and."     The  indictment,   therefore,  properly  charges 
that  the  escape  was  negligently  suffered,  omitting  the  word 
willfully.     The  word  "unlawfully"  used,  while  unnecessary. 
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was  no  more  than  mere  surplusage.     &at€  v.  Baldwin^  80 
N.  C,  390;  State  v.  Hunter,  94  N.  C,  829. 

The  second  ground  of  arrest  of  judgment  assigned  is  with- 
out force  in  any  aspect  of  it.  The  indictment,  strictly  speak- 
ing, was  against  only  the  two  persons  as  to  whom  it  was 
found  "a  true  bill."  As  to  the  third  party,  there  was  no 
indictment.  Strictly,  the  indictment  was  but  a  simple  bill 
until  the  grand  jury  presented  it  a  true  bill.  Then,  and  not 
till  then,  it  became,  properly,  an  indictment.  State  v.  Ivey,^ 
100  N.  C,  539.  Moreover,  if  there  had  been  a  substantial 
variance  between  the  charge  and  the  proof,  this  could  not  be 
taken  advantage  of  by  a  motion  in  arrest  of  judgment- 
This  motion  must  be  based  upon  some  matter  appearing  on 
the  face  of  the  record. 

The  objection  that  the  Court  instructed  the  jury  that  they 
should  find  the  defendant  guilty  if  they  believed  the  evidence 
cannot  be  sustained,  because  it  was  not  conflicting.  There 
were  no  variant  aspects  of  it  to  be  submitted.  It  was  true 
the  defendant  was  guilty  in  law;  otherwise,  he  was  not. 
The  Court  did  not  tell  the  jury  that  they  ought  or  ought  not 
to  believe  it.  It  expressed  no — not  the  slightest — opinion 
as  to  whether  the  evidence  should  be  believed  or  not.  State 
v.  VineSj  93  N.  C,  493,  and  the  cases  there  cited. 

Affirmed. 


104—57 
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THE  STATE  v.  JONCE  WOODS. 
Difiposivg  of  Mortgaged  Property — Tndictmerit— Statute. 

1.  Upon  the  trial  of  an  indictment  for  unlawfully  disposing  of  mort- 

gaged property  (The  Code,  %  1089),  it  appeared  that  the  defendant 
in  some  way  not  known,  obtained  from  the  mortgagor  the  prop- 
erty included  in  the  mortgage,  and  di8p>08ed  of  it  without  the 
knowledge  of  the  mortgagee,  and  with  the  intent  to  hinder  him 
in  the  collection  of  his  debt:  Held,  that  these  facts  did  notconsth 
tute  an  indictable  offence. 

2.  If  the  offence  consisted  in  the  aiding  or  abetting  of  the  maker  of  the 

lien  to  dispose  of  the  property,  or  a  purchaser  with  notice,  tbe 
indictment  should  so  charge. 

3.  The  statute  is  directed  against  three  classes  of  offenders:  (1)  The 

maker  of  the  lien  who  shall  dispose  of  the  property  with  cbe 
unlawful  intent;  (3)  those  who  buy  with  a  knowledge  of  thelieo, 
and  (8)  those  who  aid  or  abet  either  the  maker  or  purchaser  io 
the  unlawful  acts. 

This  is  a  CRIMINAL  action,  tried  at  Fall  Term,  1889,  of 
Haywood  Superior  Court,  Clark,  J.,  presiding. 

The  indictment  charges  that  E.  L.  Lunsford  mortgaged  a 
certain  mare,  to  secure  a  debt  specified,  to  John  Turpin;  that 
after  the  execution  of  that  mortgage,  and  while  the  same 
was  in  force,  the  defendant  "  unlawfully  and  willfully,  and 
with  intent  to  hinder,  delay  and  defeat  the  rights  of  the  said 
John  Turpin,  sold  and  disposed  of  said  mare  which  was 
embraced  in  said  mortgage,  he,  the  said  Jonce  Woods,  then 
and  there  having  knowledge  of  said  lien  on  said  mare,''itc. 

On  motion  of  defendant,  the  Court  quashed  the  indictment 
upon  the  ground  that  it  failed  to  charge  a  criminal  offence, 
and  the  Solicitor  for  the  State,  having  excepted,  appealed. 

The  Attorney  Qetieral^  for  the  State. 
No  counsel  for  the  defendant. 
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Merrimon,  C.  J. :  The  siaiuie  {The  Code^  %  1089)  prescribes 
that  "  If  any  person,  after  executing  a  chattel  mortgage, 
deed  in  trust,  or  other  lien  for  a  lawful  purpose,  shall,  after 
the  execution  thereof,  make  any  disposition  of  any  personal 
property  embraced  in  such  mortgage,  deed  in  trust,  or  lien, 
with  intent  to  hinder,  delay  or  defeat  the  rights  of  any  per- 
son to  whom  or  for  whose  benefit  such  deed  was  made,  every 
person  so  offending,  and  every  person  with  a  knowledge  of 
the  lien,  buying  the  property  embraced  in  any  such  deed  or 
lien,  and  every  person  assisting,  aiding  or  abetting  the  unlaw- 
ful disposition  of  such  property  with  intent  to  hinder,  delay 
or  defeat  the  rights  of  any  person  to  whom  or  for  whose 
benefit  any  such  deed  or  lien  was  made,  shall  be  guilty  of  a 
misdemeanor,  and  punished  by  a  fine  or  imprisonment,  or 
both,  in  the  discretion  of  the  Court." 

This  statutory  provision  creates  three  distinct  classes  of 
offences.  First,  such  persons  as  make  the  lien  and  after  the 
same  is  made  make  any  disposition  of  the  personal  property, 
or  any  part  thereof  embraced  by  it,  with  the  intent  specified. 
Secondly,  persons  who  buy  such  property  with  a  knowledge 
of  the  lien.  Thirdly,  persons  who  assist,  aid  or  abet  the 
unlawful  disposition  of  the  same  with  the  intent  specified. 
The  first  class  embraces  only  persons  who  rnake  the  lien. 
The  language  used  to  designate  this  class  is  "  if  any  person, 
after  executing,  &c.,  make  any  disposition,"  Ac.  It  does  not 
embrace  persons  who  might  become  principal  offenders  at 
the  common  law  by  inciting  offenders  of  the  first  class  to 
commit  the  offence,  because  the  statute  expressly  provides 
that  such  persons  shall  compose  a  third  class,  and  they  must 
be  charged  in  the  indictment  sufficiently  as  offending  against 
the  statute.  The  language  used  to  create  the  third  class  is 
very  broad  and  comprehensive;  it  embraces  "every  person 
assisting,  aiding  or  abetting  the  unlawful  disposition  of  such 
property,"  (fee,  whether  the  person  making  the  disposition 
be  the  maker  of  the  lien  or  the  purchaser  of  the  propert}^ 
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with  knowledge  of  it.  The  statutory  offeuce  thus  created 
excludes  any  purpose  of  the  statute  to  allow  the  common 
law  offence  that  might  otherwise  arise  by  inciting  and  pro- 
curing the  direct  principal  offender  to  commit  the  offence. 

The  indictment  in  this  case  does  not  charge  the  defendant 
as  the  maker  of  the  lien,  nor  the  buyer  of  the  property  with 
knowledge  of  it,  nor  as  assisting,  aiding  or  abetting  in  the 
unlawful  disposition  of  the  property.  Hence,  no  offence  is 
charged.     There  is  no  error.     Let  this  opinion  be  certified 

to  the  Superior  Court  according  to  law. 

Affirmed. 


THE  STATE  v.  J.  P.  CHASTAIN  and  E.  H.  CHASTAIN. 

Appeal — Secret  Assault — Aiffing  and  Abetiivg — JviAgt^ 

C  h  arge — Ecideii  ce. 

1.  A  party  to  an  action  has  a  right  to  k'enew  his  appeal  after  haTing 

once  withdrawn  it,  provided  he  does  so  within  the  time  prescribed 
by  the  statute  for  perfecting  appeals. 

2.  Upon  the  trial  of  an  indictment  against  two  persons — brothers— fori 

secret  assault  with  an  intent  to  kill,  there  was  eviiieDce  tending 
to  prove  that  one  of  the  defendants  made  the  assault  under  tbe 
cover  of  darkness  and  from  the  bushes;  that  the  other  wa-taboat 
one  hundred  and  fifty  yards  in  the  rear,  but  in  sight,  armed:  that 
upon  the  assault  being  vigorously  repelled,  the  two  fell  back  to» 
house  near  by,  against  and  from  which  many  shots  were  fiwd: 
Held,  that  it  was  not  error  to  instruct  the  jury  that  if  the  evidence 
satisfied  them  that  the  defendant  who  remained  in  the  rear  too* 
up  the  position  with  the  knowledge  that  his  co-defendant  wa« 
lying  in  wait  with  intent  to  kill,  and  that  it  was  his  purpose  to 
afford  aid  to  his  brother,  if  he  needed  it,  that  he  was  guil^  ^ 
principal  of  the  felonious  assault. 
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This  was  an  indictment  for  a  Secret  Assault  With  Intent 
to  Kill  (drawn  under  ch.  32,  Laws  of  1887),  tried  at  the 
Fall  Term,  1889,  of  the  Superior  Court  of  Clay  County, 
before  Clark,  J. 

Of  the  four  defendants  on  trial,  E.  H.  Chastain  and  J. 
P.  Chastain  were  found  guilty. 

It  was  in  evidence  for  the  State,  that  before  day  on  June 
11th,  1889,  J.  S.  Anderson,  and  others,  were  fired  upon  by 
a  party  lying  hid  in  the  bushes,  on  the  creek  bank  ;  that  the 
number  and  frequency  of  the  shots  (which  were  immedi- 
ately responded  to  by  Anderson  and  party)  indicated  the 
presence  of  more  than  one  person ;  that  after  daylight,  E. 
H.  Chastain  and  J.  P.  Chastain  were  recognized  in  falling 
back  from  the  bushes  to  the  house,  and  afterwards  both  were 
seen  to  fire  from  the  house;  that  J.  P.  Chastain  came  to  the 
house  two  hours  before  day  and  told  his  brother  (E.  H. 
Chastain)  that  Andersoq  and  party  were  armed  and  tearing 
down  the  fence;  that  E.  H.  Chastain,  armed,  went  immedi- 
ately in  that  direction ;  that  J.  P.  Chastain  soon  followed, 
with  his  gun,  and  thereafter  the. tiring  began;  that  it  was 
responded  to ;  that  after  daylight  the  Chastains  fell  back  to 
the  house. 

The  defendant  J.  P.  Chastain  testified  that  he  did  g\ve 
the  information  to  his  brother,  and  soon  after  went  out  with 
his  rifle,  but  that  he  took  no  part  in  the  firing,  but  took  a 
position  on  a  ridge,  one  hundred  and  fifty  yards  from  his 
brother,  and  behind  him  ;  that  he  was  in  sight  of  his  brother 
the  whole  fight;  that  Anderson  fired  first;  that  he  (J.  P. 
Chastain)  was  not  aiding  or  abetting  his  brother,  nor  taking 
any  part  in  the  fight,  but  was  only  a  spectator;  that  when 
the  balls  from  the  Anderson  party  began  to  fall  around  him 
he  fell  back  to  the  house ;  that  the  Anderson  party,  for  a 
couple  of  hours,  rained  balls  on  the  side  and  roof  of  the 
house,  though  neither  he  nor  his  brother  replied  to  them. 
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There  was  much  other  evidence  not  necessary  to  state. 
There  were  no  exceptions  to  the  testimony. 

The  Court  charged,  in  addition  to  matters  not  excepted 
to  and  here  not  set  forth,  that  if  the  jury  were  satisfied  beyond 
a  reasonable  doubt  that  Anderson  was  fired  upon  by  a  person, 
or  persons,  lying  concealed  in  ambush,  hid  in  the  bushes  and 
covered  by  darkness;  that  such  shooting  was  with  intent  to 
kill,  and  that  J.  P.  Chastain  was  present,  taking  part  in  such 
shooting,  or  present  aiding  and  abetting,  he  was  guilty.  If  be 
was  one  hundred  and  fifty  yards  in  the  rear,  but  in  sight 
of  the  shooting,  armed  with  his  rifle,  and  he  was  there 
with  knowledge  that  his  brother  was  to  assault  Anderson, 
by  lying  in  wait  with  intent  to  kill,  and  his  purpose  was  to 
afford  aid  and  assistance  to  his  brother,  if  hard  pressed, 
and  he  was  acting  a  second  line  of  battle,  or. "  backer/'  to 
his  brother  (the  testimony  being  that  his  rifle  would  carry 
to  the  spot  of  the  fighting)  he  would  be  aiding  and  abetting, 
and  guilty  as  a  principal.  The  rest  of  the  charge  is  not  set 
out.  After  verdict,  counsel  stated  there  was  no  exception 
he  could  take  as  to  E.  H.  Chastain,  but  he  moved  for  a  new 
trial  as  to  J.  P.  Chastain,  assigning  as  sole  error  that  part  of 
the  charge,  that  if  *  J.  P.  Chastain  was  one  hundred  and  fifty 
yards  in  the  rear,  but  in  sight  of  the  shooting,  armed  with  his 
rifle,  with  knowledge  that  his  brother  was  to  assault  Anderson, 
from  a  lying-in-wait,  with  intent  to  kill,  and  his  (J.  P.  Chas- 
tain's)  purpose  was  to  afford  aid  and  assistance  to  his  brother,  if 
hard  pressed,  and  was  acting  as  a  second  line  of  battle  and 
backer  for  his  brother,  he  would  be  aiding  and  abetting, 
and  guilty  as  a  principal." 

Motion  for  a  new  trial  denied. 

After  sentence,  counsel  entered  an  appeal  for  both  the 
defendants. 

After  conferring  with  his  counsel,  E.  H.  Chastain,  in  open 
Court,  withdrew  his  appeal,  and  in  his  hearing,  and  with  his 
assent,  the  withdrawal  of  appeal  was  entered  of  record. 


SEPTEMBER  TERM,  1889.  903 


State  v.  Chastain. 


It  appeared  that  after  withdrawing  his  appeal  E.  H.  Chas- 
tain renewed  it  by  giving  notice,  and  perfected  it  by  filing 
bond.  The  statement  of  case  on  appeal  was  therefore  made 
by  the  Judge  for  both  defendants,  with  consent  of  counsel. 

The  Attorney  General^  for  the  State. 
Mr,  J.  W,  Cooper y  for  the  defendants. 

Avery,  J. — after  stating  the  facts :  The  defendant  J.  P. 
Chastain  excepted  to  so  much  of  the  charge  of  the  Court  as 
related  exclusively  to  the  question  of  his  guilt,  and  relies 
solely  upon  the  ground  of  error  in  misdirecting  the  jury. 
As  to  him,  the  case  was  submitted  in  two  aspects,  both  of 
which  naturally  arise  out  of  different  views  of  the  evidence. 

First,  the  jury  were  told  that  if  the  testimony  should  sat- 
isfy them  beyond  a  reasonable  doubt,  that  Anderson  was  fired 
upon  by  a  person,  or  persons,  lying  concealed  in  ambush^ 
hid  in  the  bushes  and  covered  by  darkness,  that  such  shoot- 
ing  was  with  intent  to  kill,  and  that  if  J.  P.  Chastain  was 
present,  taking  part  in  such  shooting,  or  present  aiding  and 
abetting,  he  was  guilty. 

It  was  not  contended  by  counsel  that  the  Judge  did  not 
state  the  law  correctly  in  the  first  proposition. 

It  was  insisted  that  the  other  view  submitted  was  erro- 
neous, because  it  was  not  applicable  to  the  testimony,  and 
for  the  reason  that  it  contained  an  intimation  of  opinion  on 
the  facts.  His  Honor's  additional  instruction  was,  that  if 
he  (J.  P.  Chastain)  was  one  hundred  and  fifty  yards  in  rear^ 
and  in  sight  of,  the  shooting,  armed  with  his  rifle,  and  he 
was  there  with  knowledge  that  his  brother  was  to  assault 
Anderson,  by  lying  in  wait,  with  intent  to  kill,  and  his  pur- 
pose was  to  afford  aid  and  assistance  to  his  brother,  if  hard- 
pressed,  and  he  was  acting  as  a  second  line  of  battle,  or 
"backer,"  to  his  brother  (the  testimony  being  that  his  rifle 
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would  carry  to  the  spot  of  the  fighting),  he  would  be  aiding 
and  abetting,  and  guilty  as  a  principal. 

It  appears,  from  the  testimony  offered  on  both  sides,  that 
J.  P.  Chastain  went  to  the  house  of  his  brother  two  hours 
before  daylight,  and  told  him  that  Anderson  and  others 
were  tearing  down  a  fence,  and  that  E.  H.  Chastain  imme- 
diately went  out  with  his  gun,  closely  followed  by  his 
brother  (J.  P.  Chastain),  who  was  also  armed,  and,  according 
to  all  the  evidence,  it  seems  that  the  former  opened  fire  on 
Anderson  and  his  party  under  the  cover  of  the  bush^  and 
darkness.  The  testimony  for  the  State  tended  to  prove  that 
the  latter  advanced  with  his  brother,  and  joined  actively  in 
the  attack ;  but  he  testified,  in  his  own  behalf,  that  he  stopped 
one  hundred  and  fifty  yards  short  of  the  point  from  wliich 
his  brother  (E.  H.  Chastain)  was  firing,  and  did  not  shoot  at 
all,  though  he  remained  in  sight  of  his  brother  during  the 
whole  encounter,  until  the  balls  fell  so  thickly  around  him 
as  to  cause  his  retreat  to  the  house.  It  appears  as  a  fact, 
that  his  gun  would  carry  a  ball  from  the  point  where  be 
was  stationed  to  the  adversary  party.  We  cannot  examine 
the  record  of  another  appeal,  as  suggested  by  counsel,  for 
conflicting  testimony  as  to  the  character  of  the  weapon. 
Our  attention  must  be  confined  to  the  facts  appearing  in 
this  record.  It  seems  to  us  that  there  was  abundant  testi- 
mony to  make  it  the  imperative  duty  of  the  Judge  to  iustnict 
the  jury  that  the  defendant  might  be  guilty  as  principal, 
because  of  aid  and  encouragement  given  by  him  to  the 
other  defendant,  even  if  they  believed  that  he  did  not 
actively  participate  in  the  attack  made  by  his  brother,  and 
the  instruction  is  couched  in  such  language  as  to  give  them 
a  clear  comprehension  of  the  law. 

There  is  no  intimation,  in  the  charge  of  his  Honor,  that 
any  disputed  fact  was  or  was  not  fully  proven  by  the  testi- 
mony, and  it  is  not,  therefore,  amenable  to  objection  as 
an  expression  of  opinion  on  the  facts.     The  Code,  §413. 
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There  was  no  exception,  as  expressly  appears  from  the 
statement  of  the  case  on  appeal,  on  behalf  of  E.  H.  Chas- 
tain,  either  to  the  admission  of  testimony  or  the  charge  .of 
the  Court.     The  statement  is  that  "the  Court  charged,  in 
addition  to  matters  not  excepted  to,"  as  already  stated,  and 
after  embodying  in  the  statement  that  portion  of  the  charge 
objected  to  for  J.  P.  Chastain,  the  Judge  states  that  the  "rest 
of  the  charge  is  not  set  out,"  for  the  obvious  reason  that  no 
exception  is  taken  to  it  and  no  error  assigned.     The  case  on 
appeal  appears  to  have  been  stated  for  both  defendants.     E.. 
H.  Chastain  first  withdrew  and  then  renewed  and  perfected 
his  appeal.     He  had  a  right  to  renew  and  reinstate  it,  within 
the  time  prescribed  by  law,  if  he  had  no  other  object  to  attain 
but  to  delay  the  execution  of  his  sentence.     As  it  appears  not 
only  that  he  did  not  actually  assign  error,  but  that  he  did  not 
object  to  any  ruling  of  the  Court  as  a  ground  of  motion  for 
a  new  trial  we  must  assume  that  there  was  no  error,  and 
must  refuse  the  motion  for  a  vrtit  of  certiorari.     We  there- 
fore conclude  that  judgment  should  be  aflSrmed  as  to  both 

defendants. 

Affirmed. 


THE  STATE  v.  W.  E.  MILLS. 
Forcible  Entry. 

Where  the  defendant  went  to  a  house  then  in  the  possession  of  prosecu- 
tor— the  latter  being  present — and  said,  **This  is  my  house  and  I 
mean  to  take  possession  of  it/'  whereupon  the  prosecutor  forbade 
him  to  enter,  but  the  defendant  did  enter — using  no  force  and 
making  no  demonstration  of  violence — and  thereupon  the  prose- 
cutor, to  avoid  a  difficulty,  went  away:  Held,  that  defendant  was 
not  guilty  of  a  forcible  entry. 
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This  is  an  Indictment  for  Forcible  Entry,  tried  at  Fall 
Term,  1889,  of  Polk  Superior  Court,  Merrimon,  J.,  presiding. 

The  jury  returned  the  following  special  verdict: 

"  One  Perry  Bomer  was  the  tenant  occupying  the  house 
of  T.  T.  Ballinger  and  others,  and  about  the  first  day  of 
January,  1889,  went  to  said  Ballinger  and  told  hira  that  he 
was  going  to  move,  and  that  he  (Ballinger)  might  come  and 
take  possession  of  the  house.  Ballinger  went  to  the  house, 
went  in  and  began  nailing  down  the  windows.  While  he 
was  thus  engaged  in  the  house,  the  defendant  W.  E.  Mills 
came,  accompanied  by  an  old  negro  man  who  carried  some 
things  Mills  intended  to  put  in  the  house.  Mills  came  to 
the  door  of  the  house  and  said  to  Ballinger,  *This  is  my 
house,  and  I  mean  to  take  possession  of  it.'  Ballinger 
forbade  Mills  to  enter,  but  Mills  went  into  the  house.  The 
reason  Ballinger  allowed  Mills  to  go  into  the  house  was  to 
avoid  a  difficulty.  The  defendant  said  that,  as  he  entered 
the  house,  one  Garrison,  from  whom  Ballinger  and  another 
had  purchased  the  house,  was,  or  had  acted,  a  damned 
rascal;  that  it  was  his  (defendant's)  house,  and  he  was  going 
to  have  it.  *  *  *  Ballinger  made  no  effort  to  keep 
Mills  out,  except  to  forbid  him,  in  a  quiet  way,  to  enter. 
The  negro  man  accompanied  Mills  in,  and  Mills  said  to 
the  negro,  *  Bring  those  things  in  here  and  throw  them 
down,'  and  the  negro  did  so.  Mills  did  not  curse  Ballinger 
or  threaten  to  use  any  violence — had  no  weapon.  In  reply 
to  what  Mills  said  about  Garrison,  Ballinger  told  him  that 
*  If  there  was  any  trouble  between  him  and  Garrison,  they 
could  fight  their  own  battles.'  Ballinger  then  went  away 
and  left  Mills  in  possession." 

The  Court  being  of  opinion  that,  upon  the  whole  matter 
of  the  foregoing  special  verdict,  the  defendant  is  not  guilty. 
It  is  ordered  by  the  Court  that  a  verdict  of  not  guilty  be 
entered,  and  it  is  adjudged  that  the  defendant  be  discharged, 
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and  that  the  prosecutor  pay  the  costs  of  this  indictment. 
State  appealed. 

The  Attorney  General  and  Mr.  W.  J.  Montgomery^  for  the 
State. 

Mr.  J.  A.  Forney  J  for  the  defendant. 

Clark,  J.:  To  constitute  the  ofiFence  of  forcible  trespass, 
there  must  be  either  actual  violence  used,  or  such  demon- 
stration of  force  as  was  calculated  to  intimidate,  or  alarm,  or 
involve,  or  tend  to  a  breach  of  the  peace.  State  v.  Pearmany 
Phil.,  371.  The  show  of  force  must  be  such  as  to  create  a 
reasonable  apprehension  in  the  adversary  that  he  must  yield 
to  avoid  a  breach  of  the  peace.  State  v.  Pollok,  4  Ired.,  305. 
In  the  present  case  there  was  neither  display  of  weapons, 
threats  of  violence,  nor  unusual  numbers.  There  was  noth- 
ing said  or  done  which  should  have  intimidated  or  over- 
awed a  man  of  ordinary  firmness. 

In  Staie  v.  Covington,  70  N.  C,  71,  Bynum,  J.,  states  the 
law  so  clearly  and  in  a  case  so  like  ours  that  it  is  only  neces- 
sary to  cite  it.  In  it,  he  says  that  bare  words,  however 
violent,  cannot  constitute  the  offence,  and  though  words 
accompanied  by  display  of  weapons,  by  numbers,  or  other 
signs  of  force  are  suflScient,  yet  the  demonstration  of  force 
must  be  such  as  is  calculated  to  intimidate  or  create  a  breach 
of  peace,  and  adds,  "  The  law  does  not  allow  its  aid  to  be 
invoked,  by  indictment,  for  rudeness  of  language,  or  even 
sUght  demonstrations  of  force  against  which  ordinary  firm- 
ness will  be  a  suflBcient  protection."  This  case  has  been 
cited  with  approval  in  State  v.  Lloyd,  85  N.  C,  573.  In  State 
V.  Hinsojiy  83  N.  C,  640,  which  was  chiefly  relied  on  by  the 
State,  the  act  of  riding  into  the  yard  of  a  house  occupied 
only  by  a  woman,  after  being  forbidden  by  her,  and  remain- 
ing there  cursing  her,  was  held  such  demonstration  of  force 
as  was  calculated  to  intimidate  or  put  her  in  fear. 
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It  is  true  that  here  defendant  left  to  avoid  a  breach  of  the 
peace,  but  the  demonstration  of  force  was  not  such  as  to 
give  him  reasonable  ground  for  apprehension,  nor  to  intimi- 
date him.  The  facts  stated  in  the  special  verdict  make  only 
a  bare  civil  trespass,  or,  at  most,  an  "entry  upon  land  after 
being  forbidden."  The  defendant  would  not  be  guilty  of 
the  latter  if  he  entered  under  a  reasonable  bona  fide  belief 
that  he  had  the  right  to  do  so.  State  v.  Window,  95  N.  C,  649. 

In  State  v.  Ross,  4  Jones,  315,  Pearson,  J.,  adverts  to  the 
fact  that  unless  the  demonstration  of  force  is  such  as  is  cal- 
culated to  put  in  fear  or  create  a  breach  of  the  peace,  it  is 
no  more  than  a  civil  trespass,  and  adds :  "  The  Courts  should 
keep  a  steady  eye  to  this  distinction,  because  individuals 
are  under  great  temptation  to  convert  civil  injuries  into 
public  wrongs,  for  the  sake  of  becoming  witnesses  in  their 
own  cases  and  savhig  costs"  Many  eminent  Judges  have 
given  caution  against  this  growing  tendency  to  settle  pri- 
vate quarrels  at  public  expense.  State  v.  Lloyd,  85  N.  C. 
573.  No  error. 


THE  STATE  v.  WILLIAM  GRANT. 

Larceny — Indictment —  Ovmership — Evideivce —  CorporatioH, 

1.  It  is  not  necessary,  in  an  indictment  for  larceny,  where  the  articles 

charged  to  be  stolen  are  alleged  to  be  the  property  of  a  corpon- 
tion,  to  aver  in  the  bill  the  fact  of  the  incorporation  of  the  prose- 
cutor.   It  is  sufficient  if  the  corporate  name  is  correctly  set  foitfa. 

2.  Nor  is  it  necessary  to  produce  the  charter  of  an  incorporated  compaaj 

to  prove  the  fact  of  incorporation.  It  is  sufficient  if  it  is  ertab- 
lished  by  other  testimony  that  it  carried  on  its  business  in  tlie 
name  set  out  in  the  indictment,  and  was  well  known  bj  that 
designation. 
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The  defendant  was  tried  before  Clarke  J.,  at  Fall  Term, 
1889,  of  Swain  Superior  Court,  on  an  indictment  charging 
the  larceny  of  a  barrel  of  kerosene  oil,  the  property  of  "The 
Richmond  and  Danville  Railroad  Company." 

In  the  course  of  the  trial,  the  State  introduced  a  witness 
who  testified  "  that  he  was  the  agent  for  the  Richmond  and 
Danville  Railroad  Company  at  Jarret's  Station,  in  said 
county ;  that  said  company  was,  publicly  and  universally, 
known  by  that  name  in  this  section  as  a  common  carrier, 
operating  the  only  railroad  in  that  county,  running  daily 
trains,  having  officers,  agents,"  Ac,  &c. 

The  defendant  excepted  to  the  admission  of  this  testimony 
because  it  was  not  alleged  in  the  indictment  that  the  com- 
pany was  incorporated,  and  because  the  proof  of  the  incor- 
poration should  be  made  by  showing  the  charter. 

There  was  a  verdict  of  guilty.  The  defendant  moved  for 
a  new  trial  on  the  foregoing  exceptions.  This  motion  was 
declined.  The  defendant  then  moved  in  arrest  of  judgment 
because  the  indictment  did  not  allege  that  the  prosecutor 
was  incorporated.     Motion  refused.     Judgment  and  appeal. 

Tilt  Attorney  General,  for  the  State. 

Mr.  F.  C.  Fisher  (by  brief),  for  the  defendant. 

Shepherd,  J. — after  stating  the  case: 

1.  We  are  clearly  of  the  opinion  that  it  was  unnecessary 
to  produce  the  charter  in  order  to  prove  that  the  prosecutor 
was  an  incorporated  company. 

In  Railroad  v.  Langton,  L.  R.  2  Q.  B.  D.,  296,  46  L.  J.  M. 
C,  136,  "  it  was  held  that  it  was  not  necessary  to  produce 
the  certificate  of  incorporation  of  a  company,  but  that  the 
existence  of  the  company  was  sufficiently  proved  by  evi- 
dence that  it  had  carried  on  business  as  such."  Roscoe's 
Grim.  Ev.,  868.  To  the  same  effect  is  Whart.  Crim.  Law,. 
1828;  People  v.  Swariz,  32  Cal.,  lOO;  People  v.  Davis,  31 
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Wend.,  309;  Reed  v.  State,  15  Ohio,  217,  and  State  \\R.R, 
Co.,  95  N.  C,  602. 

2.  We  are  also  of  the  opinion  that  the  fact  of  incorpora- 
tion need  not  be  alleged  where  the  corporate  name  is  cor- 
rectly set  out  in  the  indictment.  We  are  aware  that  there 
is  a  great  diversity  of  opinion  upon  this  subject  in  the  vari- 
ous States,  but  we  think  the  better  view  is  that  such  an  alle 
gation  is  unnecessary.  In  State  v.  Bell,  65  N.  C,  313,  it  is 
said  that  "the  name  of  the  owner  of  property  stolen  is  not 
a  material  part  of  the  oflFence  charged  in  the  indictment,  and 
it  is  only  required  to  identify  the  transaction  so  that  the 
defendant,  by  proper  plea,  may  protect  himself  against 
another  prosecution  for  the  same  offence.  The  owner  may 
have  a  name  by  reputation,  and  if  it  is  proved  that  he  isss 
well  known  by  that  name  as  any  other,  a  charge  in  the 
indictment  in  that  name  will  be  sufficient."  We  see  no 
reason  wh}^  a  conviction  upon  the  present  indictment  would 
not  be  a  bar  to  another  in  which  the  fact  of  incorporation 
is  alleged.  Here  the  name  is  correctly  described  and  there 
could  be  but  little  trouble  as  to  the  identification  of  the 
prosecutor.  In  Stanly  v.  Railroad  Co,,  89  N.  C,  331,  it  is  dis- 
tinctly decided  that  such  a  company  may  be  designated  by 
its  corporate  name,  and  that  such  a  description  is  good  upon 
demurrer.  This  case  cites  with  approval  the  language  of 
Maule,  J.,  in  Wo/fe  v.  Steamboat  Co.,  62  E.  C.  L.  R.,  103, 
where  he  says  that  such  a  description  of  the  prosecutor  is 
"not  at  all  out -of  the  usual  form.  It  impliedly  amounU  i^ 
an  allegation  that  the  defendant  is  a  corporate  body." 

We  have  read  with  interest  the  terse  and  pointed  brief  of 
the  defendant's  counsel,  but  he  has  failed  to  convince  us  that 

there  was  any  error  in  the  rulings  of  the  trial  Judge. 

Affirmed. 
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THE  STATE  V.  W.  F.  KIRKMAN  et  al. 

Indictment — ^'Against  the  Peace  and  Dignity  of  the  Stated 

1.  It  is  not  now  essential  that  an  indictment  shall  conclude,  "  against  the 

peace  and  dignity  of  the  State."  The  ancient  rule  requiring  such 
averment  is  not  sanctioned  either  by  the  Constitution  or  statutes 
of  this  State.     The  Code,  g§  1188,  1189. 

2.  State  V.  Joyner,  81  N.  C,  534,  so  far  as  it  conflicts  with  the  opinion 

in  this  case,  is  overruled. 

Indictment  for  Incest,  tried  before  Connor^  J.,  at  November 
Term,  1889,  of  Iredell  Superior  Court. 

The  defendants  were  found  guilty  by  a  jury,  and,  on 
motion  of  their  counsel,  the  judgment  was  arrested,  on  the 
ground  that  the  usual  concluding  words,  '^against  the  peace 
and  dignity  of  the  State,"  were  omitted  from  the  indictment. 
The  State  appealed. 

The  Attorney  General^  for  the  State. 
Mr.  D.  M.  Purches,  for  the  defendants. 

Clark,  J. :  The  conclusion, "  against  the  peace  and  dignity 
of  the  King,'  was  held  in  England  to  be  necessary  in  all 
iudictments.  No  reason  was  assigned  for  it  except  that  it 
had  been  customary.  It  furnished  no  light  to  the  defendant, 
and  its  employment  was  not  required  by  any  statute.  As 
every  criminal  offence  is,  in  its  nature,  "against  the  peace," 
its  use  is  tautology,  and,  doubtless,  originated  in  the  rhetori- 
cal flourish  of  some  ancient  and  forgotten  pleader. 

In  our  Constitution  of  177(5  it  was  provided  that  indict- 
ments should  conclude,  "against  the  peace  and  dignity  of 
the  State,"  but  this  requirement  is  in  the  same  clause  which 
regulates  the  form  in  which  commissions,  grants  and  writs 
shall  run,  and  was  evidently  intended  merely  to  place  in  the 
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organic  law  a  provision  that,  in  all  legal  proceedings  and 
documents  thereafter,  the  word  "  State "  should  be  substilute«i 
for  **King"  in  all  places  where  the  latter  had,  till  then,  been 
customarily  used.  The  Constitution  of  18()8  omits  this 
requirement. 

Ever  since  1784,  "  it  has  been  the  evident  tendency,"  as  is 
said  by  Ashe,  J.,  in  State  v.  Parker,  SI  N.  C,  o31,"of  oor 
Courts,  as  well  as  our  law-makers,  to  strip  criminal  actions 
of  the  many  refinements  and  useless  technicaliti^  with 
which  they  have  been  fettered  by  the  common  law,  the 
adherence  to  which  often  resulted  in  the  obstruction  of  jus- 
tice, and  the  escape  of  malefactors  from  merited  punish- 
ment." The  first  step  in  that  direction  was  the  Act  ofl784, 
applicable  to  indictments  and  criminal  proceedings  in  the 
County  Courts,  and  which,  by  the  Act  of  1811,  was  extended 
to  criminal  proceedings  in  the  Superior  Courts  as  well.  This 
act  has  now  become  §1183  of  The  Code,  and  provides: 
"  Every  criminal  proceeding  by  warrant,  indictment,  infor- 
mation or  impeachment,  shall  be  suflScient  in  form  for  all 
intents  and  purposes,  if  it  express  the  charge  against  the 
defendant  in  a  plain,  intelligent  and  explicit  manner,  and 
the  same  shall  not  be  quaslied,  nor  the  judgment  thereon 
stayed,  by  reason  of  any  informality  for  refinement,  if,  in 
the  bill  of  proceeding,  sufficient  matter  appears  to  enahle 
the  Court  to  proceed  to  judgment."  Then  followed  the  pro- 
vision of  the  Revised  Code  of  1854,  now  §  1189  of  the  pres- 
ent Code,  that  "no  judgment  upon  any  indictment  shall  be 
stayed  or  reversed  for  the  want  of  the  averment  of  any  mat- 
ter unnecessary  to  be  proved." 

The  omission  in  the  present  Constitution  of  the  require- 
ment that  indictments  shall  conclude  "  against  the  pea<^ 
and  dignity  of  the  State,"  was  not  made  without  a  purpose, 
and  is  in  accord  with  the  manifest  tendency  to  simpWy 
criminal,  as  well  as  civil,  proceedings,  and  to  try  all  causes 
upon  their  merits,  stripped  of  useless  refinements  and  tech- 
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nicalities,  which  never  aid,  and  often  hinder,  the  due  admin- 
istration of  justice.  This  tendency  is  shown  in  m»ny 
decisions  of  this  Court,  wliich  hold  to  be  sufficient  indict- 
roents*concluding  "against  the  Act- of  Assembly,"  "against 
the  statute,"  "  against  the  form  of  the  statute,"  (fee.  State  v. 
Tribait,  10  Ired.,  J 51;  S'ate  v.  MoseSy  2  Dev.,  452;  iState  v. 
Sinith,  63  N.  C,  234;  S^ate  v.  Evans,  ()9  N.  C,  40;  State  v. 
Davis,  80  N.  C\,  384. 

In  State  v.  Parker,  81  N.  C,  531,  nbove  cited,  the  Court 
held  sufficient  an  indictment  concluding  "  against  the  peace 
and  dignity,"  omitting  the  words  "  of  the  State,"  though  it 
would  seem  that  the  omitted  words  were  precisely  the 
material  ones  required  by  the  constitutional  provision  of 
1776.  At  this  term,  we  have  held  also,  in  State  v.  Sykes,  that 
a  conclusion,  "contrary  to  law,"  is  sufficient. 

In  State  v.  Masts,  above  cited,  the  elder  Ruffin,  than  whom 
a  greater  lawyer  never  sat  on  this  bench,  refers  to  the  fact 
that** many  sages  of  the  law  had  called  nice  objections  of 
this  sort  a  disease  of  the  law  and  a  reproach  to  the  bench." 
He  expresses  the  opinion  that  by  the  act  of  1811  (now  The 
Code,  §  1183),  "  the  Legislature  meant  to  disallow  the  whole  of 
them  and  only  require  the  substance,  that  is,  a  direct  averment 
of  those  facts  and  circumsiances  which  coitstittite  the  crime  to 
be  set  forth." 

We  are  not  unaware  that  a  contrary  opinion  to  ours  has 
been  held  in  State  v.  Joyner,  81  N.  C,  534.  But  in  view  of 
the  broad  and  clear  expressions  of  the  statute  we  cannot  hold 
that  case  as  authority,  and  deem  the  reasoning  used,  and  the 
conclusion  reached  in  the  case  above  cited  of  State  v.  Parker, 
in  the  same  volume,  more  consonant  with  the  expressed  will 
of  the  legislative  power. 

Indeed,  it  may  be  noted  that  even  in  England,  where  the 
words  "  against  the  peace  of  the  King"  are  held  material,  it 
is  considered  that  their  omission  is  not  ground  for  a  motion 
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in  arrest  of  judgment,  but  the  objection  must  be  taken  at  an 
earlier  stage.  Archbold's  Cri-minal  Pleading,  p.  58.  Our 
statute  makes  the  bill  "suflBcient  in  form  for  all  intents  and 
purposes  if  it  express  the  charge  against  the  defendant  in  a 
plain,  intelligible  and  explicit  manner,"  and  if  that  is  done 
forbids  that  the  bill  should  either  be  "quashed  or  judgment 
arrested"  by  reason  of  anj'  informality  or  refinement 

The  judgment  in  arrest  must  be  set  aside,  and  the  case 
remanded  to  the  Superior  Court  that  it  may  proceed  to  pass 
judgment  in  conformity  with  this  opinion. 

Per  curiam.  Error. 


STATE  V.  JAMES  HENRY. 

Affirmation  of  Judgment. 

Where  there  is  no  case,  and  no  assignment  of  error,  and  no  error 
appears  on  the  record,  the  judgment  wiH  be  affirmed. 

This  was  an  Indictment  for  Assault  and  Battery  with  a 
deadly  weapon,  tried  at  the  Fall  Term,  1889,  of  the  Superior 
Court  of  Cherokee  County,  before  Clark,  J. 

The  Attorney  General,  for  the  State. 
No  counsel  for  the  defendant. 

Avery,  J.:  We  have  carefully  examined  the  record  and 
lind  no  defect  of  which  the  Court  must,  ex  mero  motu,  take 
notice.  There  is  no  statement  of  case  on  appeal,  and  no 
assignment  of  error.  The  judgment  must  therefore  be 
affirmed.  AflBrmed. 
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APPLICANTS  FOR  LICENSE. 

1.  When  Examined, 

Applicants  for  license  to  practice  law  will  be  examined 
on  Friday  and  Saturday  of  the  week  next  preceding  the  first 
week  of  each  term. 

2.  Requirements, 

Each  applicant  must  have  attained  the  age  of  twenty-one 
years,  and  is  required  to  have  read — 

The  Constitution  of  tHis  State  and  the  United  States; 

Blackstone's  Commentaries  (the  second  book  with  care); 

Coke,  Cruise,  Washburn  or  Williams  on  Real  Property ; 

Stephen  and  Chitty  on  Pleading  (first  212  pages); 

Pomeroy  on  Civil  Remedies; 

Adams  on  Equity ; 

Greenleaf  on  Evidence  (1st  vol.); 

Williams  or  Shouler  on  Executors; 

Smith  on  Contracts; 

Addison  or  Bigelow  on  Torts ; 

The  Code  of  North  Carolina,  especially  the  Code  of  Oivil 
Prccedure, 

It  is  not  intended  to  confine  the  student  to  the  special 
treatises  above  mentioned,  other  than  Blackstone,  but  any 
standard  author  on  the  same  subjects  may  be  used  in  their 
place. 
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Each  applicant  must  have  read  law  for  twelve  months  at 
least,  and  shall  file  with  the  Clerk  a  certificate  of  good  moral 
character,  signed  by  two  members  of  the  bar  who  are  prac- 
ticing attorneys  of  this  Court. 

3.  Deposit. 

Each  applicant  shall  deposit  with  the  Clerk  a  sum  of 
money  sufficient  to  pay  the  license  fee  before  he  shall  be 
examined ;  and  if,  upon  his  examination,  he  shall  fail  to 
entitle  himself  to  receive  a  license,  the  monev  shall  be 
returned  to  him. 

APPEALS— WHEN  HEARD. 

4.  Docketing. 

Each  appeal  shall  be  docketed  for  the  judicial  district  to 
which  it  properly  belongs.  Appeals  in  criminal  actions 
shall  be  placed  at  the  head  of  the  docket  of  each  district  if 
received  before  the  district  is  called.  Appeals  in  both  ciril 
and  criminal  cases  shall  be  docketed,  each  in  its  own  class, 
in  the  order  in  which  thev  are  filed  with  the  Clerk. 

Greenville  v.  Steamship  Co..  98— 163;  Rollins  v.  I^ve,  97— 210;  PiUnMD  r.  KIb- 
berly.  92-502. 

5.  When  Heard. 

The  transcript  of  the  record  on  appeal  from  a  judgment 
rendered  before  the  commencement  of  a  term  of  this  Court 
must  be  docketed  at  such  terra  before  the  completion  of  the 
call  of  the  docket  of  the  district  to  which  it  belongs  and 
stands  for  argument  in  its  order.  The  transcript  of  the 
record  on  appeal  from  a  Court  in  a  county  in  which  the 
Court  shall  be  held  during  a  term  of  this  Court  may  be  filed 
at  such  term  or  at  the  next  succeeding  term.  If  filed  before 
the  perusal  of  the  docket  of  the  district  to  which  it  belongs, 
it  shall  be  heard  in  its  order;  otherwise,  if  a  civil  case,  it 
shall  be  continued,  unless,  by  consent,  it  is  submitted  upon 
printed  argument;   but  appeals  in  criminal  actions  shall 
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each  be  heard  at  the  term  to  which  it  is  docketed,  unless,  for 
cause  or  by  consent,  it  is  continued. 

Walker  v.  Scott,  1(W— 187;  H.  C.  104—481. 

6.  Appeals  in  Criminal  Actions. 

Appeals  in  criminal  cases,  docketed  before  the  perusal  of 
the  criminal  docket  forany  district,  shall  be  heard  before  the 
appeals  in  civil  cases  from  said  district.  Criminal  appeals, 
docketed  after  the  perusal  of  the  district  to  which  they 
belono:,  shall  be  called  immediately  at  the  close  of  argument 
of  appeals  from  the  twelfth  district,  unless  for  cause  other- 
wise ordered,  and  shall  have  priority  over  civil  cases  placed 
at  the  end  of  the  docket. 

7.  Ccdl  of  Each  Judicial  District. 

Causes  from  the  first  district  will  be  called  on  Monday  of 
the  first  week  of  each  term  of  the  Court ;  from  the  second 
district,  on  Mondav  of  the  second  week  ;  from  the  third  dis- 
trict,  on  Monday  of  the  third  week  ;  from  the  fourth  district, 
on  Monday  of  the  fourth  week ;  from  the  fifth  district,  on 
Monday  of  the  fifth  week  ;  from  the  sixth  district,  on  Mon- 
day of  the  sixth  week ;  from  the  seventh  district,  on  Monday 
of  the  seventh  week  ;  from  the  eighth  district,  on  Monday  of 
the  eighth  week  ;  from  the  ninth  district,  on  Monday  of  the 
ninth  week  ;  from  the  tenth  district,  on  Monday  of  the  tenth 
week ;  from  the  eleventh  district,  on  Monday  of  the  eleventh 
week,  and  from  twelfth  district,  on  Monday  of  twelfth  week. 

8.  End  of  Docket, 

The  call  of  causes  not  reached  and  disposed  of  during  the 
period  allotted  to  each  district,  and  those  put  to  the  foot  of  the 
docket,  shall  begin  at  the  close  of  argument  of  appeals  from 
twelfth  district,  and  each  cause,  in  its  order,  tried  or  con- 
tinued, subject  to  Rule  6 ;  but  at  the  term  of  the  Court  held 
next  preceding  the  end  of  the  year,  no  civil  cause  will  be 
called  and  tried  after  the  expiration  of  the  twelve  weeks 
designated,  unless  by  consent  of  parties  and  the  assent  of  the 
Court. 
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9.  Call  of  the  Docket. 

Each  appeal  shall  be  called  in  its  proper  order ;  if  any 
party  shall  not  be  ready,  the  cause,  if  a  civil  action,  may  be 
put  to  the  foot  of  the  'district  by  the  consent  of  counsel 
appearing,  or  for  cause  shown,  and  be  again  called  when 
reached,  if  the  docket  shall  be  called  a  second  time;  other- 
wise, the  first  call  shall  be  peremptory ;  or  at  the  first  term 
of  the  Court  in  the  year,  it  may  by  consent  of  the  Court  be 
put  to  the  foot  of  the  docket ;  if  no  counsel  appear  for  either 
party  at  the  first  call,  it  will  be  put  to  the  end  of  the  district, 
unless  a  printed  brief  is  filed  by  one  of  the  parties,  and  if 
none  appear  at  the  second  call,  it  will  be  continued  anle^ 
the  Court  shall  otherwise  direct.  The  appeals  in  criminal 
actions  will  be  called  peremptorily  for  argument  on  the  first 
call  of  the  docket,  unless  for  good  cause  assigned. 

10.  Submission  on  Printed  Argument, 

When,  by  consent  of  counsel,  it  is  desired  to  submit  a 
case  without  oral  argument,  the  Court  w-ill  receive  printed 
arguments,  without  regard  to  the  number  of  the  case  on 
docket,  or  date  of  docketing  appeal.  Such  consent  must  be 
signed  by  counsel  of  both  parties  and  filed,  and  the  Clerk 
shall  make  a  note  thereof  on  the  docket,  but  the  Court,  not- 
withstanding, can  direct  an  oral  argument  to  be  made  if  it 
shall  deem  best. 

11.  If  Orally  Argu ed. 

When  the  case  is  argued  orally  on  the  regular  call  of  the 
docket,  in  behalf  of  only  one  of  the  parties,  no  printed 
argument  for  the  other  party  will  be  received,  unless  it  is 
filed  before  the  oral  argument  begins.  No  brief  or  argu- 
ment will  be  received  after  a  case  has  been  argued,  or  sub- 
mitted, except  upon  leave  granted  in  open  Court,  after 
notice  to  opposing  counsel. 
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13.     If  Brief  FUed  by  Either  Party. 

When  a  case  is  reached  on  the  regular  call  of  the  docket, 
and  a  printed  brief  or  argument  shall  be  filed  for  either 
party,  the  case  shall  stand  on  the  same  footing  as  if  there 
were  an  appearance  by  counsel. 

13.  Cases  Heard  Out  of  Their  Order, 

In  cases  wherein  the  State  is  concerned,  involving  or 
affecting  some  matter  of  general  public  interest,  the  Court 
may,  upon  motion  of  the  Attorney  General,  assign  an  earlier 
place  in  the  calendar,  or  fix  a  day  for  the  argument  thereof, 
which  shall  take  precedence  of  other  business.  And  the 
Court,  at  the  instance  of  a  party  to  a  cause  that  directly 
involves  the  right  to  a  public  oflBce,  may  make  the  like 
assignment  in  respect  to  it. 

14.  Cases  Heard  Together. 

Two  or  more  cases  involving  the  same  question  may,  by 
leave  of  the  Court,  be  heard  together,  but  they  must  be 
argued  as  one  case,  the  Court  directing,  when  the  counsel 
disagree,  the  course  of  the  argument. 

WHEN  DISMISSED. 

15.  If  Appeal  Not  Prosecuted. 

Cases  not  prosecuted  for  two  terms  shall,  when  reached  in 
order  after  the  second  term,  be  dismissed  at  the  cost  of  the 
appellant,  unless  the  same,  for  sufficient  cause,  shall  be  con- 
tinued. When  so  dismissed,  the  appellant  may,  at  any  time 
thereafter,  not  later  than  during  the  week  allotted  to  the 
district  to  which  it  belongs  at  the  next  succeeding  term, 
move  to  have  the  same  reinstated,  on  notice  to  the  appellee 
and  showing  sufficient  cause. 

Branily   v.   .Jordan,  92— '291 ;    Wiperaan  r.  Commissioners!,    101—330;    Bryan  v. 
Morine,  99-16. 
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16.  Motion  to  Dismiss. 

A  motion  to  dismiss  an  appeal  for  non-compliance  with 
the  requirements  of  the  statute  in  perfecting  an  appeal 
must  be  made  at  or  before  entering  upon  the  trial  of  the 
appeal  upon  its  merits,  and  such  motion  will  l>e  allowed 
unless  such  compliance  be  shown  in  the  record,  or  a  waiver 
thereof  appear  therein,  or  such  compliance  is  dispensed  with 
by  a  wTiting,  signed  by  the  appellee  or  his  counsel,  to  that 
effect,  or  unless  the  Court  shall  allow  appropriate  amend- 
ments. 

Hutchison  v.  RumfeU,82— ^2o;  Birbee  v.  Green.  fll—lo8:  Rosp  i.  BHber.»-*S: 
Walker  v.  Scoit,  1U2-  J87;  Hughes  r.  Boone»  lOO-^^i";  C'ro«s  v  \V\U\am^,9l~m. 

17.  Dismissed  by  Appellee. 

If  the  appellant  in  a  civil  action  shall  fail  to  bring  up  and 
file  a  transcript  of  the  record  before  the  call  of  causes  from 
the  district  from  which  it  comes  is  concluded,  during  the 
week  appropriated  to  the  district,  at  a  term  of  this  Court  in 
which  such  transcript  is  required  to  be  filed,  the  appellee,  on 
exhibiting  the  certificate  of  the  Clerk  of  the  Court  from 
which  the  appeal  comes,  showing  the  names  of  the  parties 
thereto,  the  time  when  the  judgment  and  appeal  were  taken, 
the  name  of  the  appellant,  and  the  date  of  the  settling  of  the 
case  on  appeal,  if  any  has  been  filed,  and  filing  said  certifi- 
cate or  a  certified  transcript  of  the  record  in  this  Court,  may 
move  to  have  the  appeal  docketed  and  dismissed  at  appel- 
lant's cost,  with  leave  to  the  appellant,  during  the  term,  and 
after  notice  to  the  appellee,  to  apply  for  the  re-docketing  of 
the  cause;  and  if  an  appellant  shall  fail  to  file  the  transcript 
of  the  record  of  his  appeal  within  the  time  he  might  do  so,  so 
that  the  appeal  shall  stand  for  argument  at  the  term  to  which 
it  is  taken,  the  appellee  may  move,  during  the  week  assigned 
to  the  district,  to  dismiss  the  same  as  above  provided,  and 
bis  motion  shall  be  allowed,  unless  reasonable  excuse  for 
such  failure  shall  be  shown  within  such  time  as  the  Coart 
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maj'  direct,  in  which  case  the  Court  may  deny  the  motion 
and  allow  a  continuance. 

Wilson  V  Seagle  K<— IIO;  *-ever  r.  McLaugl)Un,82— a32:  Walke'  r.  Scott,  102-J87; 
S.  C,  101-481;  BoweD  v.  Fox,  99—127;  Avery  t'.  Krltchard,  93-266. 

18.      When  Appeals  Disvivtsed. 

When  an  appeal  is  dismissed  by  reason  of  the  failure  of 
the  af>pellant  to  bring  up  a  transcript  of  the  record,  and  the 
same,  or  a  certificate  for  the  purpose,  as  allowed  by  Rule  17, 
is  procured  by  appellee,  and  the  case  dismissed,  no  order 
shall  be  made  setting  aside  the  dismissal  or  allowing  the 
appeal  to  be  reinstated,  even  though  the  appellant  may  be 
otherwise  entitled  to  such  order,  until  the  appellant  shall 
have  paid,  or  offered  to  pay,  the  costs  of  the  appellee  in  pro- 
curing the  transcript  of  the  record,  or  proper  certificate,  and 
in  causing  the  same  to  be  docketed. 

TRANSCRIPTS. 

19.     TramtcHpt  of  the  Record, 

(1)  The  Record. — In  every  record  of  an  action  brought 
to  this  Court,  the  proceedings  shall  be  set  fortfi  in  the  order 
of  time  in  which  they  occurred,  and   the  several  processes, 
or  orders,  &c.,  shall  be  arranged  to  follow  each  other  in  the  . 
order  the  same  took  place,  when  practicable. 

Perry  r.  Adams,  96— ;JI7. 

(2)  Pages  Numbered. — The  pages  of  the  record  shall  be 
numbered,  and  there  shall  be  written  on  the  margin  of  each 
a  brief  statement  of  the  subject  matter  contained  therein. 

(3)  Index. — On  some  paper  attached  to  the  record,  there 
shall  be  an  index  thereto,  in  the  following  or  some  equiva- 
lent form : 

Summons —date pag^  1- 

Complaint — First  cause  of  action "     2. 

"  Second  cause  of  action "     3. 

Affidavit  for  Attachment,  etc "     4. 
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30,    Insufficient  Transcript. 

If  any  cause  shall  be  brought  on  for  argument,  and  the 
above  regulations  shall  not  have  been  complied  with,  the 
case  shall  be  put  to  the  foot  of  the  district,  or  the  foot  of  the 
docket,  or  continued,  as  may  be  proper,  and  it  shall  be 
referred  to  the  Clerk,  or  some  other  person,  to  put  the  record 
in  the  prescribed  shape,  for  which  an  allowance  of  five  dol- 
lars will  be  made  to  him,  to  be  paid  in  each  case  by  the 
appellant,  and  execution  therefor  may  immediately  issue. 

Gordon  v.  HaDderfton,  8^—1;  Howell  v.  Ray,  83—558;  8iate  v.  Jones,  82hSI; 
Green  v.  Collins,  6  I  red.,  1S9. 

21.  Marginal  References, 

A  case  will  not  be  heard  until  there  shall  be  put  in  the 
margin  of  the  record,  as  required  in  the  next  preceding 
paragraph,  brief  references  to  such  parts  of  the  text  as  are 
necessary  to  be  considered  in  a  decision  of  a  case. 

22.  Of  Unnecessary  Records, 

The  cost  of  copies  of  unnecessary  and  irrelevant  testi- 
mony, or  of  irrelevant  matter  about  the  appeal  not  needed 
to  explain  the  exceptions  or  errors  assigned,  and  not  con- 
stituting a  part  of  the  record  of  the  action  of  the  Court 
taken  during  the  progress  of  the  cause,  shall,  in  all  cases, be 
charged  to  the  appellant,  unless  it  appears  that  they  were 
sent  up  by  the  appellee,  in  which  case  the  cost  shall  be  taxed 
against  him. 

Grant  f.  Reese,  82-72  ;  Clayton  v.  Johnston,  82—123  ;  Tobacco  Co.  r.  M.Elvce. 
9C— 71. 

PLEADINGS. 

23    Memoranda  of. 

Memoranda  of  pleadings  will  not  be  received  or  recog- 
nized in  the  Supreme  Court  as  pleadings,  even  by  consent 
of  counsel,  but  the  same  will  be  treated  as  frivolous  and 
impertinent. 
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24.  Assigning  Two  or  More  Causes  of  Action. 

Every  pleading  containiug  two  or  raore  causes  of  action 
shall,  in  each,  set  out  all  the  facts  upon  which  it  rests,  and 
shall  not,  by  reference  to  others,  incorporate  in  itself  any  of 
the  allegations  in  them,  except  that  exhibits,  by  marks  or 
numbers,  may  be  referred  to  without  reciting  their  contents, 
when  attached  thereto. 

25.  When  Scandalous. 

Pleadings  containing  scandalous  or  impertinent  matter 
will,  in  a  plain  case,  be  ordered  by  the  Court  to  be  stricken 
from  the  record,  or  reformed,  and  for  this  purpose  the  Court 
may  refer  it  to  the  Clerk,  or  some  member  of  the  bar,  to 
examine  and  report  the  character  of  the  same. 

26.  Amendments. 

The  Court  may  "  amend  any  process,  pleading  or  pro- 
ceeding, either  in  form  or  substance,  for  the  purpose  of  fur- 
thering justice,  on  such  terms  as  shall  be  deemed  just,  at  any 
time  before  final  judgment,  or  may  make  proper  parties  to 
any  case,  where  the  Court  may  deem  it  necessary  and  proper 
for  the  purpose  of  justice,  and  on  such  tern^s  as  the  Court 
may  prescribe.  "     Code,  sec.  905. 

EXCEPTIONS. 

27.  How  Assigned. 

Every  appellant  shall  set  out  in  his  statement  of  case 
served  on  appeal  his  exceptions  to  the  proceedings,  ruling^ 
or  judgment  of  the  Court,  briefly  and  clearly  stated  and 
numbered.  If  there  be  no  case  settled,  then,  within  ten 
days  next  after  the  end  of  tho  term  at  which  the  judgment 
is  rendered  from  which  an  appeal  shall  be  taken,  or  in  case 
of  a  ruling  of  the  Court  at  Chambers  and  not  in  term  time, 
within  ten  days  after  notice  thereof,  shall  file  the  said 
exceptions  in  the  Clerk's  office.  No  other  exceptions  than 
those  so  set  out,  or  filed,  and   made  part  of  the  case  or 
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record,  shall  be  considered  by  this  Court,  except  exceptions 
to  the  jurisdiction,  or  because  the  complaint  does  not  state 
a  cause  of  action,  or  motions  in  arrest  for  the  insufficiency 
of  an  indictment. 

McDanl<-l  v.  Pollock,  87— .'laS  ;  McKlnnon  v.  Morrison,  IW— 351,  and  ca^esUiere 
cited:  Thornton  v.  Brudy,  100—38;  Davenport  r.  Leary.  9i>— 203. 

PRINTING  RECORDS. 

28.  What  to  be  Printed. 

Fifteen  copies  of  so  much  and  such  parts  of  the  record  as 
may  be  necessar}''  to  a  proper  understanding  of  the  excep- 
tions and  grounds  of  error  assigned,  as  appear  in  the  record 
in  each  civil  action,  shall  be  printed. 

Smllh  r.  Fite,  98-517  ;  Rencher  r.  Anderson,  93—05  ;  Wilt  v.  Long.ai-«A 

29.  Hmp  Designated. 

The  counsel  for  the  appellant  shall  designate  such  parts 
of  the  record  as  are  required  to  be  [)rinted  and  have  the 
same  copied  for  the  printer;  if  he  shall  fail  to  do  so,  the 
Clerk  of  this  Court  shall  cause  the  same  to  be  done  at  the 
appellant's  cost;  and  such  printed  matter  shall  consist  of  the 
statement  of  the  caseon  appeal,  and  of  the  exceptions  appear- 
ing in  the  record  to  be  reviewed  by  the  Court ;  or,  in  case  of 
a  demurrer,  of  such  demurrer  and  the  pleadings  to  which  it 
is  entered.  This  will  not  preclude  the  parties  in  the  argu- 
ment from  referring  to  the  manuscript  parts  of  the  record 
whenever  they  may  deem  it  needful  to  the  argument,  nor 
from  reading  the  record  in  full  when  necessary  to  the  proper 
understanding  of  the  case. 

Brings  V.  JerviP,  08—151 
80.     If  not  Printed, 

w 

m 

If  the  record  in  an  appeal  shall  not  be  printed,  as  required 
by  this  and  the  next  preceding  paragraph,  at  the  time  it  shall 
he  called  in  its  order  for  argument,  the  appeal  shall,  on 
motion  of  the  appellee,  be  dismissed ;  but  the  Court  may, 
after  five  days'  notice  at  the  same  term,  for  good  cause  shown, 
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reinstate  the  appeal  upon  the  docket,  to  he  heard  at  the  next 
succeeding  term  like  other  appeals;  Provided,  neverihebsSy 
that  this  and  the  next  preceding  paragraph  shall  not  apply 
to  appeals  in  criminal  actions  or  appeals  in  forma  pauperis, 

Horton  r.  Green,  104—1(10;  WJlt  v  I^ng.  a3-.388  ;  Walker  t\  Scott.  102-487. 
8 1 .     Costs  of  Printing. 

Costs  for  printing  the  record  shall  be  allowed  to  the  suc- 
cessful party  in  the  case,  at  the  rate  of  sixty  cents  per  page  of 
the  size  of  the  page  in  the  North  Carolina  Reports,  for  each 
page  of  one  copy  of  the  record  printed,  not  exceeding  twenty 
pages,  unless  otherwise  specially  allowed  by  the  Court, *to  be 
taxed  in  the  bill  of  costs,  and  if  the  Clerk  of  this  Court  shall 
prepare  the  manuscript  copy  of  the  parts  of  the  record  to  be 
printed  in  any  appeal,  he  shall  be  allowed  ten  cents  per 
copy  sheet  for  such  service,  such  allowance  to  be  taxed  and 
paid  as  other  fees  and  charges  allowed  to  the  Clerk  by  law. 

32.    If  Record  Insufficiently  Printed. 

If,  after  a  case  shall  be  called  for  argument,  it  shall  be 
made  to  appear  to  the  Court  that  it  cannot  be  heard  intel- 
ligently until  additional  parts  of  the  record  be  printed,  the 
Court  may,  on  motion  of  appellee's  counsel,  continue  the 
cause  to  the  end  of  the  district  to  give  appellant  time  to 
print  such  additional  portions,  and  dismiss  the  appeal  if 
such  order  be  not  complied  with. 

After  argument,  the  Court  may,  ex  mero  motu^  if  it  appear 
that  required  portions  of  the  record  have  not  been  printed, 
suspend  the  further  consideration  of  the  questions  raised  by 
the  appeal,  and  cause  the  Clerk  to  notify  appellant  or  his- 
counsel  to  furnish  within  a  reasonable  time  a  sufficient  sum 
to  paj^  for  said  printing,  or  the  appeal  will  be  continued  or 
dismissed,  at  the  discretion  of  the  Court. 

Bethea  v  Byrd,  93—111. 
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ARGUMENT. 

33.     Oral  Argument. 

(1)  The  counsel  for  the  appellant  shall  be  entitled  to  open 
and  conclude  the  argument. 

(2)  The  counsel  for  the  appellant  maj''  be  heard  for  one 
hour  and  a  half,  including  the  opening  argument  and  reply. 

(3)  The  counsel  for  the  appellee  may  be  heard  one  hour 
and  a  half. 

(4)  The  time  occupied  in  reading  the  record  before  the 
argument  begins  shall  not  be  counted  as  part  of  the  time 
allowed  for  the  argument;  but  this  shall  not  embrace  such 
parts  of  the  record  as  may  be  read  pending  the  argument 

(5)  The  time  for  argument  m«y  be  extended  by  the  Court 
in  a  case  requiring  such  extension;  but  application  for  such 
extension  must  be  made  before  the  argument  begins.  The 
Court,  however,  may  direct  the  argument  of  such  points  as 
it  may  see  fit  outside  of  the  time  limited. 

(6)  Any  number  of  counsel  may  be  heard  on  either  side 
within  the  limit  of  the  time  above  specified  ;  but  if  several 
counsel  shall  be  heard,  each  must  confine  himself  to  a  part 
or  parts  of  the  subject  matter  involved  in  the  exceptionsnot 
discussed  by  his  associate  counsel,  unless  directed  othemise 
by  the  Court,  so  as  to  avoid  tedious  and  useless  repetition. 

34.     Printed  Argument  or  Briefs. 

When  the  cause  is  submitted  on  printed  argument  under 
Rule  10,  or  a  brief  is  filed,  whether  counsel  appear  or  not, 
such  brief  or  argument,  if  of  appellant,  shall  set  forth  a 
brief  statement  of  the  case,  embracing  so  much  and  such 
parts  of  the  record  as  may  be  necessary  to  understand  the 
case ;  the  several  grounds  of  exceptions  and  assignments  of 
error  relied  upon  by  the  appellant;  the  authorities  relied 
upon  classified  under  each  assignment,  and  if  statutes  are 
material,  the  same  shall  be  cited  by  the  book,  chapter  and 
section ;  but  this  shall  not  be  understood  to  prevent  the 
citation  of  other  authorities  in  the  argument. 
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85.     Copies  of  Brief  to  he  Fumitthed, 

Fifteen  copies  shall  be  delivered  to  the  Clerk  of  the  Court, 
one  of  which  shall  be  filed  with  the  transcript  of  the  record, 
one  handed  to  each  of  the  Justices  at  the  time  the  argument 
shall  begin,  one  to  the  reporter,  and  one  to  the  opposing 
counsel,  when  he  shall  call  for  the  same. 

36.     Brief  of  Appellee. 

The  appellee  shall  file  the  same  number  of  like  briefs, 
except  that  he  may  omit  the  statement  of  the  case,  and  it 
shall  be  distiibuted  in  like  manner. 

87.  Cost  of  Briefs. 

The  actual  cost  of  printing  his  brief,  not  exceeding  sixty 
cents  per  page  of  the  size  of  the  pages  in  the  North  Carolina 
Rejx)rt8,  and  not  exceeding  ten  pages,  shall  be  allowed  to 
the  successful  party,  to  be  taxed  in  the  bill  of  costs 

88.  He-argument, 

The  Court  will,  of  its  own  motion,  direct  a  re-argument 
before  deciding  any  case,  if,  in  its  judgment,  it  is  desirable. 

Lenoir  r.  Valley  River  Mining  Co.,  l(M—4flO. 

39.  Affreement  of  Counsel 

The  Court  will  not  recognize  any  agreement  of  counsel  in 
any  case  unless  the  same  shall  appear  in  the  record,  or  in 
writing,  filed  in  the  cause  in  this  Court. 

McCanless  v.  Reynolds,  91—244;  Short  v.  Sparrow,  96—418;  Office  v.  Bland,  91—1 ; 
Mfg.  Co.  V,  Slinmims,  97—89. 

40.  Entry  of  Appearance, 

An  attorney  shall  not  be  recognized  as  appearing  in  any 
case  unless  he  shall  first  sign  a  printed  or  written  request 
by  him,  in  his  own  proper  handwriting,  addressed  to  the 
Clerk  of  the  Court,  that  he  be  entered  as  counsel  of  record 
in  the  case  mentioned  therein,  and  such  request  shall  be 
attached  to,  and  filed  with,  the  transcript  of  the  record  in 
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such  case;  and,  upon  filing  such  request,  the  Clerk  shall 
enter  the  name  of  such  attorney,  uv  he  may  enter  it  himself, 
thereby  making  him  counsel  of  record  for  the  parly  he  may 
designate  therein.  Such  appearance  of  counsel  shall  be 
deemed  to  be  general  in  the  case,  unless  a  different  appear- 
ance be  indicated.  Counsel  of  record  are  not  permitt^  to 
withdraw  from  a  case,  except  by  leave  of  the  Court. 

Walton  t'.  Uugg,  Phil.  Law,  98. 

CERTIORARI  AND  SUPERSEDEAS. 

41.     When  Applied  for. 

Generally,  the  writ  of  Ctriiurari,  as  a  substitute  for  an 
appeal,  must  be  applied  for  at  the  term  of  this  Court  to 
which  the  appeal  ought  to  have  been  taken,  or,  if  no  appeal 
lay,  then  before  or  to  the  term  of  this  Court  next  after  the 
judgment  complained  of  was  entered  in  the  Sui)erior  Court. 
If  the  writ  shall  be  applied  for  after  that  term,  sufficient 
cause  for  the  delav  must  be  shown. 

state  r.  Johnslon,  93—559;  State  v.  McDowell,  93-541;  Stale  t?.  .Sloan, »i-4»; 
Porter  v.  R.  R.  Co.,  97— (iS;  Mayo  v.  Leggett,  96—237;  Rrtggs  r.  Jervli,  »<-4M; 
Suiter  r.  Brittle,  92-53. 

43.    How  Applied  for. 

The  writs  of  Certiorari  and  Supersedeas  shall  be  granted 
only  upon  petition  specifying  the  grounds  of  application 
therefor,  except  when  a  diminution  of  the  record  shall  be 
suggested,  and  it  appears  upon  the  face  of  the  record  that  it 
is  manifestly  defective,  in  which  case  the  writ  of  Ceriwran 
may  be  allowed,  upon  motion  in  writing.  In  all  other  cases, 
the  adverse  party  may  answer  the  petition.  The  petition 
and  answer  must  be  verified,  and  the  application  shall  be 
heard  upon  the  petition,  answer,  aflBdavit  and  such  other 
evidence  as  may  be  pertinent 

Spenre  v.  Tapscott,  92—676;  Bryan  v.  Morlng,  99—16;  Ware  r.  NUbet,  «^-S^- 
Williamson  v.  Boykin,  99— 28K;  Brlggs  v.  Jervls,  98— 451. 


I  • 
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43.  Notice  of. 

No  such  petition  or  motion  in  the  application  shall  be 
heard  unless  the  petitioner  shall  have  given  the  adverse 
party  ten  days'  notice,  in  writing,  of  the  same;  but  the  Court 
ma\%  for  just  cause  shown,  shorten  the  time  of  such  notice. 

ADDITIONAL  ISSUES. 

44.  If  Other  Issues  Necessary. 

If,  pending  the  consideration  of  an  appeal,  the  Supreme 
Court  shall  consider  the  trial  of  one  or  more  issues  of  fact 
necessary  to  a  proper  decision  of  the  case  upon  its  merits, 
such  issues  shall  be  made  up  under  the  direction  of  the 
Court  and  certified  to  the  Superior  Court  for  trial,  and  the 
case  will  be  retained  for  that  purpose. 

MOTIONS. 

4o.    In  Writing. 

All  motions  made  to  the  Court  shall  be  reduced  to  writing, 
and  shall  contain  a  brief  statement  of  the  facts  on  which 
they  are  founded,  and  the  purpose  of  the  same.  Such 
motion,  not  leading  to  debate,  nor  followed  by  voluminous 
evidence,  may  be  made  at  the  opening  of  the  sessions  of  the 
Court. 

Mcroy  V.  La^siter,  94  -131. 

ABATEMENT  AND  REVIVOR. 

46.    Death  of  Party. 

Whenever,  pending  an  appeal  in  this  Court,  either  party 
shall  (lie,  the  proper  representatives  in  the  personalty  or 
realty  of  the  deceased  party,  according  to  the  nature  of  the 
case'may  voluntarily  come  in,  and,  on  motion,  be  admitted 
to  become  parties  to  the  HCtion,  and  thereupon  the  appeal 
shall  be  heard^and  determined  as  in  other  cases,  and,  if  such 
repnseniatives  siiall  not  so  voluntarily  become  parties,  then 
104—59 
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the  opposing  party  may  suggest  the  death  upon  the  record, 
and  thereupon,  on  motion,  obtain  an  order  that,  unless  such 
representatives  shall  become  parties  within  the  first  five  days 
of  the  ensuing  term,  the  party  moving  for  such  order  shall 
be  entitled  to  have  the  appeal  dismissed :  or,  if  the  party 
moving  shall  be  the  appellant,  he  shall  be  entitled  to  have 
the  appeal  heard  and  determined,  according  to  the  course  of 
the  Court :  Provided^  such  order  shall  be  served  upon  the 
opposing  party. 

47.  When  Appeal  Abates. 

m 

When  the  death  of  a  party  is  suggested,  and  the  proper 
representatives  of  the  deceased  fail  to  appear  by  the  fifth 
day  of  the  term  next  succeeding  such  suggestion,  and  no 
action  shall  be  taken  by  the  opposing  party  within  the  time 
to  compel  their  appearance,  the  appeal  shall  abate,  unless 
otherwise  ordered. 

OPINIONS. 

48.  When  Certified  Down. 

"  The  Clerk  shall,  on  the  first  Monday  in  each  month, 
transmit,  by  some  safe  hand,  or  by  mail,  to  the  Clerks  of  the 
Superior  Courts,  certificates  of  the  decisions  of  the  Supreme 
Court,  which  shall  have  been  on  file  ten  days,  in  cases  sent 
from  said  Court." 

AcU  1S87,  ch.  41. 

THE  JUDGMENT  DOCKET. 

49.  How  Kept. 

The  judgment  docket  of  this  Court  shall  contain  an  alpha- 
betical index  of  the  names  of  the  parties  in  favor  of  whom 
and  against  whom  each  judgment  was  entered.  On  this 
docket  the  Clerk  of  the  Court  will  enter  a  brief  memorandum 
of  every  final  judgment  affecting  the  right  to  real  property, 
and  of  every  judgment  requiring,  in  whole  or  in  part,  the 
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payment  of  money — ^stating  tho  names  of  the  parties,  the 
term  at  which  such  judgment  was  entered,  its  number  on 
the  docket  of  the  Court;  and,  when  it  shall  appear  from  the 
return  on  an  execution,  or  from  an  order  for  an  entry  of 
satisfaction  by  this  Court,  that  the  judgment  has  been  satis- 
fied, in  whole  or  in  part,  Uie  Clerk,  at  the  request  of  any  one 
interested  in  such  entry,  and  on  payment  of  the  lawful  fee, 
shall  make  a  memorandum  of  such  satisfaction,  whether  in 
whole  or  in  part,  and  refer  briefly  to  the  evidence  of  it. 

EXECUTIONS. 

•"SO.     leste  of  Krecutions, 

When  an  appeal  shall  be  taken  after  the  commencement 
of  a  term  of  this  Court,  the  judgment  and  teste  of  the  exe- 
cution shall  have  effect  from  the  time  *of  the  filing  of  the 
appeal. 

51.     iHsuing  and  Return  of. 

Executions  issuing  from  this  Court  may  be  directed  to 
the  proper  officers  of  any  county  in  the  State.  At  the 
request  of  a  party  in  whose  favor  execution  is  to  be  issued, 
it  may  be  made  returnable  on  any  specified  day  after  the 
commencement  of  the  term  of  this  Court  next  ensuing  its 
teste.  In  the  absence  of  such  request,  the  Clerk  shall,  within 
thirty  days  after  the  certificate  of  opinion  is  sent  down,  issue 
such  execution  to  the  countv  from  which  the  cause  came, 
making  it  returnable  on  the  first  day  of  the  next  ensuing 
term.  The  execution  may,  when  the  party  in  whose  favor 
judgment  is  rendered  shall  so  direct,  be  made  returnable  to 
the  term  of  the  Superior  Court  of  said  county  held  next 
after  the  date  of  its  issue,  and,  thereafter,  successive  execu- 
tions will  only  be  issued  from  said  Superior  Court,  and,  when 
satisfied,  the  fact  shall  be  certified  to  this  Court,  to  the  end 
that  an  entry  to  this  effect  be  made  here. 
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PETITION  TO  REHEAR. 

52.     When  Filed, 

A  petition  to  rehear  may  be  filed  at  the  same  term,  or 
during  the  vacation  succeeding  the  term  of  the  Court  at 
which  the  judgment  was  rendered,  or  within  twenty  days 
after  the  commencement  of  the  succeeding  term,  and,  upon 
filing  <»f  such  petition,  the  Chief  Justice,  or  either  of  tlie 
Associate  Justices,  may,  upon  such  terms  as  he  sees  fit,  make 
an  order  restraining  the  issuing  of  an  execution,  or  tlie  col- 
lection and  payment  of  the  same,  until  the  next  term  of  said 
Court,  or  until  the  petition  to  rehear  shall  have  been  deter- 
mined. 

Watson  V.  Dodd,  72—240;  UlciCB  v.  Skinner,  72—1;  Haywood  v.  Daves,  81— &: 
Devereux  v.  Devereux,  81— 12;  Smith  v,  Lyon,  82— 2;  Earp  i?.  Richardsiin.  $l-o; 
WllllamB  V.  Williams,  71—216;  Elhcridge  v  Vernoy,  71—184;  Grant  r.  BdwanU. 
90—31 ;  Ncal  v.  Cowles,  71-266. 

58.     What  Contain. 

The  petition  must  distinctly  specify  and  assign  the  alleged 
error  complained  of, or  the  material  matter  overlooked;  and 
only  alleged  errors  in  law  will  be  reviewed  upon  such  rehear- 
ing, or  a  rehearing  may  be  had  for  newly-discovered  evi- 
dence, and  it  must  appear  that  the  judgment  complained  of 
has  been  performed  or  sufficiently  secured,  and  it  must  be 
accompanied  with  the  certificate  of  at  least  two  members  of 
the  bar  who  did  not  appear  in  the  cause  at  the  first  bearing, 
and  wh(>  have  no  interest  in  the  same,  that  they  have  care- 
fully examined  the  case  and  the  law  relating  thereto,  and 
the  authorities  cited  in  the  opinion,  and  that,  in  their  opinion. 
the  judgment  is  erroneous,  and  in  what  respect  it  is  errone- 
ous; but  no  petition  to  rehear  shall  be  filed  until  one  of  the 
Justices  of  the  Supreme  Court  shall  have  endorsed  thereon 
that,  in  his  opinion,  the  case  is  a  proper  one  to  be  reheard. 

Wilson  r.  Lineberger,90-1H0;  Lockharl  v.  Bell,  90— 49H;  Strickland  c.  DrHOghan. 
91—103;  White  v.  Jones, 92— 388;  Weathersbet;  v.  Farrar,ft^-255;  Dupreer.  Ins.  Co.. 
93-2i7;  HHiinon  r.  Grlzzard,  99— 161. 

54.     Notice  (>/. 

Before  applying  for  an  order  to  restrain  the  issuing  of  an 
execution,  or  the  collection  and  payment  of  the  same,^Tit- 
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ten  Dotice  must  be  given  the  adverse  party  of  the  intended 
motion,  as  prescribed  by  law,  and  also  of  the  proposed  appli- 
cation for  a  rehearing  of  the  cause,  with  a  copy  of  the  peti- 
tion therefor.  The  Court  may,  however,  grant  a  temporary 
restraining  order  without  notice. 

CLERKS  AND  COMMISSIONERS. 

55.     Report  in  Hand  of. 

The  Clerk  and  every  Commissioner  of  this  Court,  who, 
by  virtue  or  color  of  any  order,  judgment  or  decree  of  the 
Supreme  Court  in  any  action  or  matter  pending  therein,  has 
received,  or  shall  receive,  any  money  or  security  for  money, 
to  be  kept  or  invested  for  the  benefit  of  any  party  to  such 
action  or  matter,  or  of  any  other  person,  shall,  at  the  term  of 
said  Court  held  next  after  the  first  day  of  January  in  each 
year,  report  to  the  Court  a  statement  of  said  fund,  setting 
forth  the  title  and  number  of  the  action  or  matter,  the  term 
of  the  Court  at  which  the  order  or  orders  under  which  the 
Clerk  or  such  Commissioner  professes  to  act,  was  made;  the 
amount  and  character  of  the  investment,  and  the  securitv 
for  the  same,  and  his  opinion  as  to  the  sufficiency  of  such 
security.  In  every  subsequent  report,  he  shall  state  the  con- 
dition of  the  fund,  and  any  change  made  in  the  amount  or 
character  of  the  investment,  and  every  payment  made  to  any 
person  entitled  thereto. 

50.     Report  Recorded, 

The  reports  required  by  the  preceding  paragraph  shall  be 
examiued  by  the  Court,  or  some  member  thereof,  and  with 
their  or  his  approval  endorsed,  shall  be  recorded  in  a  well- 
bound  book  kept  for  the  purpose  in  the  oflBce  of  the  Clerk 
of  the  Supreme  Court,  entitled  Record  of  Funds,  and  the  cost 
of -recording  the  same  shall  be  allowed  by  the  Court  and 
paid  out  of  the  fund.  The  report  shall  be  filed  among  the 
papers  of  the  action  or  matter  to  which  the  fund  belongs. 


^ 
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BOOKS. 

57.  Books  taken  out, 

A  book  belonging  to  the  Supreme  Court  Library  shall  not 
be  taken  therefrom  except  into  the  Supreme  Court  chamber, 
unless  by  the  Justices  of  the  Court,  the  Governor,  the  Attor- 
ney General,  or  the  head  of  some  department  of  the  execu- 
tive branch  of  the  State  government,  without  the  special  per- 
mission of  the  Marshal  of  the  Court,  and  then  only  upon 
the  application  in  writing  of  a  Judge  of  a  Superior  Court 
holding  Court  or  hearing  some  matter  in  the  city  of  Raleight 
the  President  of  the  Senate,  the  Speaker  of  the  House  o' 
Representatives,  or  the  chairman  of  the  several  committees 
of  the  General  Assembly;  and  in  such  case  the  Marshal 
shall  enter  in  a  book  kept  for  the  purpose,  the  name  of  the 
officer  requiring  the  same,  the  name  and  number  of  the  vol- 
ume taken,  when  taken,  and  when  returned. 

CLERK. 

58.  Minute  Book. 

In  addition  to  the  Records  now  kept  by  the  Clerk,  he  shall 
keep  a  Permanent  MinvJte  Book  containing  a  brief  summary 
of  the  proceedings  of  this  Court  in  each  appeal  disposed  of. 

LIBRARIAN. 

59.  Reports  by  Him. 

The  Librarian  shall  keep  a  correct  Catalogue  of  all  books, 
periodicals,  and  pamphlets  in  the  library  of  the  Supreme 
Court,  and  report  to  the  Court  on  the  first  day  of  the  Spring 
Term  of  each  year,  what  books  have  been  added  during  the 
year  next  preceding  his  report,  to  the  library,  by  purchase, 
or  otherwise. 


RULES  OF  PRACTICE 


IN  THE 


Superior  Courts  of  Horth  Carolina, 


REVISED  AND  ADOPTED  BY  THE 


JUSTICES  OF  THE  SUPREME  COURT, 


At  Fall  Term,  1889,  by  virtue  of  The  Code,  5^961. 


BarDes  v.  KastoD,  9($— 116. 


RULES. 

1.  Entries  on  Records. 

No  entry  shall  be  made  on  the  records  of  the  Superior 
Courts  (the  summons  docket  excepted)  by  any  other  person 
than  the  Clerk,  his  regular  deputy,  or  some  person  so  directed 
by  the  presiding  Judge,  or  the  Judge  himself. 

2.  Surety  on  Prosecution  Bond  and  Bail. 

No  person  who  is  bail  in  any  action  or  proceeding,  either 
civil  or  criminal,  or  who  is  security  for  the  prosecution  of 
any  suit,  or  upon  appeal  from  a  Justice  of  the  Peace,  or  is 
security  in  any  undertaking  to  be  affected  by  the  result  of 
the  trial  of  the  action,  shall  appear  as  counsel  or  attorney 
in  the  same  cause.  And  it  shall  be  the  duty  of  the  Clerks 
of  the  several  Superior  Courts  to  state,  in  the  docket  for  the 
Court,  the  names  of  the  bail,  if  any,  and  security  for  the 
prosecution  in  each  case,  or  upon  appeal  from  a  Justice  of 
the  Peace. 
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3.  Opening  and  ConclvMon. 

In  all  cases,  civil  and  criminal,  when  no  evidence  is  intro- 
duced by  the  defendant,  the  right  of  reply  and  conclusion 
shall  belong  to  his  counsel. 

4.  Examination  of  Witnesses, 

When  several  counsel  are  employed  on  the  same  side,  the 
examination,  or  cross-examination,  of  each  witness  shall  be 
conducted  by  one  counsel ;  but  the  counsel  may  change  with 
each  successive  witness,  or  with  leave  of  the  Court,  in  a  pro- 
longed examination  of  a  single  witness.  When  a  witness  is 
sworn  and  offered,  or  when  testimony  is  proposed  to  be 
elicited,  to  w^hich  objection  is  made  by  counsel  of  the  oppos- 
ing party,  the  counsel  so  offering  shall  state  for  what  pur[)<^ 
the  witness,  or  the  evidence  to  be  elicited,  is  offered;  where- 
upon the  counsel  objecting  shall  state  his  objections  and  be 
heard  in  support  thereof,  and  the  counsel  so  offering  shall 
be  heard  in  support  of  the  competency  of  the  witness  and 
of  the  proposed  evidence  in  conclusion,  and  the  argument 
shall  proceed  no  further  unless  by  special  leave  of  the  Court. 

Olive  V.  Olive,  fl.5— 485;  Dupree  v.  Ins.  C^.,  »3-237. 

5.  Motion  for  Continuance. 

When  a  party  in  a  civil  suit  moves  for  a  continuance  on 
account  of  absent  testimony,  such  party  shall  state,  in  a 
written  affidavit,  the  nature  of  such  testimony  and  what  he 
expects  to  prove  by  it,  and  the  motion  shall  be  decided  with- 
out debate,  unless  permitted  by  the  Court. 

( The  above  rules  substantially  prescribed  by  the  Siiprenie  Court 
at  January  Term,  ISlo.) 

6.  Decision  on  Right  to  Conclude  Not  Appealable. 

In  any  case  where  a  question  shall  arise  as  to  whether 
the  counsel  for  the  plaintiff  or  the  counsel  for  the  defendant 
shall  have  the  reply  and  the  conclusion  of  the  argument, 
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except  in  the  cases  mentioned  in  Rule  8,  the  Court  shall 
decide  who  is  so  entitled,  and  its  decision  shall  be  final  and 
not  reviewable. 

Brooks  V.  Brooks,  90—142;  Cheek  v.  Watson,  90—902;  AubUd  v.  Secrest,  91—214. 

7.  Issues. 

Issues  shall  be  made  up  as  provided  and  directed  in  The 
Code,  §§395  and  396. 

Wright  V.  Cain,  93—296;  McDonald  v.  Carson,  94—497;  Carpenter  v.  Tucker,  98— 
316;  Mining  Co.  v.  Smelting  Co  ,  99—445;  Davidson  v.  Gilford,  100—18 

8.  Judgments. 

Judgments  shall  be  docketed  as  provided  and  directed  in 
The  Code,  §  433. 

9.  Transcript  of  Judgments. 

Clerks  of  the  Superior  Courts  shall  not  make  out  tran- 
scripts of  the  original  judgment  docket,  to  be  docketed  in 
another  county,  until  after  the  expiration  of  the  term  of  the 
Court  at  which  such  judgments  were  rendered. 

Norwood  V.  Thorp,  64—682;  Farley  v.  Lea,  4  D.  A  B.,  169. 

10.  Docketing  Magistrates'  Judgments. 

Judgments  rendered  by  a  Justice  of  the  Peace  upon  a 
summons  issued  and  returnable  on  the  same  day  as  the 
cases  are  successively  reached  and  passed  on,  without  con- 
tinuance as  to  any,  shall  stand  upon  the  same  footing,  and 
transcripts  for  docketing  in  the  Superior  Court  shall  be  fur- 
nished to  applicants  at  the  same  time  after  such  rendition  of 
judgment,  and,  if  delivered  to  the  Clerk  of  such  Court  on 
the  same  day,  shall  create  liens  on  real  estate,  and  have  no 
priority  or  precedence  the  one  over  the  other,  if  all  are,  or 
shall  be,  entered  within  ten  days  after  such  delivery  to  said 
Clerk. 

11.  Transcript  on  Appeal  to  Supreme  Court. 

In  every  case  of  appeal  to  the  Supreme  Court,  or  in  which 
a  case  is  taken  to  the  Supreme  Court  by  means  of  the  writ 
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of  certiorari  as  a  substitute  for  an  appeal,  it  shall  be  theduty 
of  the  Clerk  of  the  Superior  Court,  in  preparing  the  tran- 
script of  the  record  for  the  Supreme  Court,  to  set  forth  the 
proceedings  in  the  action  in  the  order  of  time  in  which  thev 
occurred,  and  the  several  processes,  or  orders,  and  they  shall 
be  arranged  to  follow  each  otherin  order  as  nearly  as  practi- 
cable. 

The  pages  of  the  transcript  shall  be  plainly  numbered, 
and  there  shall  be  written  on  the  margin  of  each  a  brief 
statement  of  the  subject  matter,  opposite  to  the  same. 

On  some  paper  attached  to  the  transcript  of  the  record, 
there  shall  be  an  index  to  the  record  in  the  following,  or 
some  equivalent  form. 

Summons— date page  1. 

Complaint — First  cause  of  action "  2. 

Complaint — Second  cause  of  action "  3. 

Affidavit  for  Attachment "  4. 

and  so  on  to  the  end. 

12.     Transcripts  on  Appeal — When  Sent  up. 

Transcripts  on  appeal  to  the  Supreme  Court  shall  be  for- 
warded to  that  Court  in  twenty  days  after  the  case  agreed,  or 
case  settled  by  the  Judge,  is  filed  in  office  of  Clerk  of  the 
Superior  Court. 

Code,  §551 ;  Walker  v.  Scott,  104—481. 

18.     Reports  of  Clerks  arid  Commissioners. 

Every  Clerk  of  Superior  Court,  and  every  Commissioner 
ap])ointed  by  such  Court,  who,  by  virtue  or  color  of  any 
order,  judgment  or  decree  of  the  Court  in  any  action  orpa> 
ceedings  pending  in  it,  has  received  or  shall  receive,  any 
money  or  security  for  money,  to  be  kept  or  invested  for  the 
benefit  of  any  party  to  such  action,  or  of  any  other  person, 
shall,  at  the  term  of  such  Court  held  on  or  next  after  the 
first  day  of  January  in  eadh  year,  report  to  the  Judge  a  state- 


IN  THE  SUPERIOR  COURTS.  939 


ment  of  said  fund,  setting  forth  the  title  and  number  of  the 
action,  and  the  term  of  the  Court  at  which  the  order,  or 
orders,  under  which  the  oflScer  professes  to  act,  were  made, 
the  amount  and  character  of  the  investment,  and  the  security 
for  the  same,  and  his  opinion  as  to  the  sufficiency  of  the 
security.  In  every  report,  after  the  first,  he  shall  set  forth 
any  change  made  in  the  amount  or  character  of  the  invest- 
ment since  the  last  report,  and  every  payment  made  to  any 
person  entitled  thereto. 

The  reports  required  by  the  next  preceding  paragraph 
shall  be  made  to  the  Judge  of  the  Superior  Court  holding 
the  first  term  of  tlie  Court  in  each  and  every  year,  who  shall 
examine,  or  cause  the  same  to  be  examined,  and,  if  found 
correct,  and  so  certified  by  him,  shall  be  entered  by  the 
Clerk  upon  his  book  of  accounts  of  guardians  and  other 
fiduciaries. 

14.     Recordari. 

The  Superior  Court  shall  grant  the  writ  of  recordari  only 
upon  the  petition  of  the  party  applying  for  it,  specifying 
particularly  the  grounds  of  the  application  for  the  same. 
The  petition  shall  be  verified  and  the  writ  may  be  granted 
with  or  without  notice;  if  with  notice,  the  petition  shall  be 
heard  upon  answer  thereto  duly  verified  and  upon  affidavits 
and  other  evidence  offered  by  the  parties,  and  the  decision 
thereupon  shall  be  final,  subject  to  appeal  as  in  other  cases  ; 
if  granted  without  notice,  the  petitioner  shall  first  give  the 
undertaking  for  costs,  and  for  the  writ  of  svpsedeaSy  if  prayed 
for  as  required  by  The  Code,  §  545.  In  such  case,  the  writ 
shall  be  made  returnable  to  the  term  of  the  Superior  Court 
of  the  county  in  which  the  judgment  or  proceeding  com- 
plained of  was  granted  or  had,  and  ten  days'  notice  in  writ- 
ing of  the  filing  of  the  petition  shall  be  given  to  the  adverse 
party  before  the  term  of  the  Court  to  which  the  writ  shall 
be  made  returnable.  The  defendant  in  the  petition,  at  the 
term  of  the  Superior  Court  to  which  the  said  writ  is  return- 
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able,  may  move  to  dismiss,  or  answer  the  same,  and  the 
answer  shall  be  verified.  The  Court  shall  hear  the  applica- 
tion at  the  return  term  thereof — unless  for  good  cause  shown 
the  hearing  shall  be  continued — upon  the  petition,  answer, 
affidavits  and  such  evidence  as  the  Court  may  deem  perti- 
nent, and  dismiss  the  same,  or  order  the  case  to  be  placed 
on  the  trial  docket  according  to  law. 

In  proper  cases  the  Court  may  grant  the  writ  of  certiorm 
in  like  manner,  except  that  in  case  of  the  suggestion  of  a 
diminution  of  the  record  it  shall  manifestly  appear  that  the 
record  is  imperfect,  the  Court  may  grant  the  writ  upon 
motion  in  the  cause. 

15.  Judgment — When  to  Require  Bonds  to  he  Filed, 

In  no  case  shall  the  Court  make  or  sign  any  order,  decree 
or  judgment  directing  the  payment  of  any  money  or  secu- 
rities for  money  belonging  to  any  infant  or  to  any  person, 
until  it  shall  first  appear  that  such  person  is  entitled  to 
receive  the  same  and  has  given  the  bonds  required  by  law 
in  that  respect,  and  such  payment  shall  be  directed,  onlv 
when  such  bonds  as  required  by  law  shall  have  been  given 
and  accepted  by  competent  authority. 

16.  Next  Friend— How  Appointed. 

In  all  cases  where  it  is  proposed  that  infants  shall  sue  by 
their  next  friend,  the  Court  shall  appoint  such  next  friend 
upon  the  written  application  of  a  reputable  disinterested 
person  closely  connected  with  such  infant;  bntif  such  person 
will  not  apply,  then  upon  the  like  application  of  some 
reputable  citizen,  and  the  Court  shall  make  such  appoint- 
ment only  after  due  inquiry  as  to  the  fitness  of  the  person 
to  be  appointed. 

Young  V.  Young,  91—3.59. 

17.  Guardian  ad  litem — How  Appointed. 

All  motions  for  a  guardian  ad  litem  shall  be  made  in  writ- 
ing, and  the  Court  shall  appoint  such  guardian  only  after 
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due  inquiry  as  to  the  fitness  of  the  person  to  be  appointed, 
and  such  guardian  must  file  an  answer  in  every  case. 

Moore  v.  Gldney,  76--34. 
18.      Cases  Put  at  Foot  of  Docket. 

All  civil  actions  that  have  been  at  issue  for  two  years,  and 
that  may  be  continued,  by  consent,  at  any  term,  will  be 
placed  at  the  end  of  the  docket  for  the  next  terra  in  their 
relative  order  upon  the  docket.  When  the  continuance 
shall  be  ordered,  and  when  a  civil  action  shall  be  continued, 
on  motion  of  one  of  the  parties,  the  Court  may,  in  its  dis- 
cretion, order  that  such  action  be  placed  at  the  end  of  the 
docket,  as  if  continued  by  consent. 

19.      When  Opinion  is  Certified. 

When  the  opinion  of  the  Supreme.  Court  in  any  cause 
which  has  been  appealed  to  that  Court  has  been  certified  to 
the  Superior  Court,  such  cause  shall  stand  on  docket  in  its 
regular  order  at  the  first  term  after  receipt  of  the  opinion  for 
judgment  or  trial,  as  the  case  may  be,  except  in  criminal 
actions  in  which  the  judgment  has  been  afifirmed. 

AcU  1887,  ch.  192.  sec.  3. 

20-     Calendar. 

When  a  calendar  of  civil  actions  shall  be  made  under  the 
supervision  of  the  Court,  or  by  a  committee  of  attorneys 
under  the  order  of  the  Court,  or  by  consent  of  the  Court, 
unless  cause  be  shown  to  the^  contrary,  all  actions  continued 
by  consent,  and  numbered  on  the  docket  between  the  first 
and  last  numbers  placed  upon  the  calendar,  will  be  placed 
at  the  end  of  the  docket  for  the  next  term,  as  if  continued 
by  consent,  if  such  actions  have  been  at  issue  for  two  years. 

21.    Cases  Set  for  a  Day  Certain. 

Neither  civil  nor  criminal  actions  will  be  set  for  trial  on  a 
day  certain,  or  not  be  called  for  trial  before  a  day  certain 
unless  by  order  of  the  Court;  and  if  the  other  business  of  the 
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term  shall  have  been  disposed  of  before  the  day  for  which  a 
civil  action  is  set,  the  Court  will  not  be  kept  open  for  the 
trial  of  such  action  except  for  some  special  reason  apparent 
to  tlic  .ludge;  but  this  rule  will  not  apply  when  a  calendar 
has  been  adopted  by  the  Court. 

22.  Calendar  Under  Control  of  Cou't. 

The  Court  will  reserve  the  right  to  determine  whetlier  it 
is  necessary  to  make  a  calendar,  and,  also,  for  the  dispatch 
of  business,  to  make  orders  as  to  the  disposition  of  causes 
placed  upon  the  calendar  and  not  reached  on  the  day  for 
which  they  may  be  set. 

23.  Non-jury  Cases. 

When  a  calendar  shall  be  made,  all  actions  that  do  not 
require  the  intervention  of  a  jury,  together  with  motions  for 
interlocutory  orders,  will  be  placed  on  the  motion  docke', 
and  the  Judge  will  exercise  the  right  to  call  the  motion 
docket  at  any  time  after  the  calendar  shall  be  taken  up. 

24.  Appeals  from  Justices  of  the  Peace 

Appeals  from  Justices  of  the  Peace  in  civil  a^'tions  will 
not  be  called  for  trial  unless  the  returns  of  such  appeal? 
have  been  docketed  ten  days  previous  to  the  terra,  but 
appeals  docketed  less  than  ten  days  before  the  term  raay  be 
tried  by  consent  of  parties. 

25.  On  Consent  Continuance — Judgment  for  Costs. 

When  civil  actions  shall  be  continued  by  consent  of  par- 
ties, the  ('Ourt  will,  upon  suggestipn  that  the  charges  of  wit- 
nesses and  fees  of  officers  have  not  been  paid,  adjudge  timt 
the  parties  to  the  action  pay  respectively  their  own  costs, 
subject  to  the  right  of  the  prevailing  party  to  have  such 
costs  taxed  in  the  final  judgment. 

26.  Time  to  File  Pleadings — How  Computed. 

When  time  to  file  pleadings  is  allowed,  it  shall  be  com- 
puted from  the  expiration  of  the  term  as  fixed  b}^  law. 
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27,  Counsel  Not  Sent  For. 

Except  for  some  unusual  reason,  connected  with  the  busi- 
ness of  the  Court,  attorneys  will  not  be  sent  for  when  their 
cases  are  called  in  their  regular  order. 

28.  Criminal  Dockets. 

Clerks  of  the  Courts  will  be  required,  upon  the  criminal 
dockets  prepared  for  the  Court  and  Solicitor,  to  state  and 
number  the  criminal  business  of  the  Court  in  the  follow- 
ing order : 

First — All  criminal  causes  at  issue.  Second — All  war- 
rants upon  which  parties  have  been  held  to  answer  at  the 
term.  Third — All  presentments  made  at  preceding  t^rms 
undisposed  of.  Fourth — All  cases  wherein  judgments  ?jm 
have  been  entered  at  the  precedmg  term  against  defendants 
and  their  sureties,  and  against  defaulting  jurors  or  witnesses 
in  behalf  of  the  State. 

29.  Citnl  and  Criminal  Dockets — Wfiat  to  Contain. 

Clerks  will,  also,  be  required,  upon  both  civil  and  crim- 
inal dockets,  to  bring  forward  and  enter  in  different  col- 
umns of  sufficient  space,  in  each  case: 

First — The  names  of  the  parties.  Second — The  nature  of 
the  action.  Third — A  summary  iiistory  of  the  case,  includ- 
ing the  date  of  issuance  of  process,  pleadings  filed,  and  a 
brief  note  of  all  proceedings  and  orders  therein.  Fourth — 
A  blank  space  for  the  entries  of  the  term. 

30.  Books. 

The  Clerks  of  the  Superior  Courts  shall  be  chargeable 
with  the  care  and  preservation  of  the  volumes  of  Reports, 
and  shall  report  at  each  term  to  the  presiding  Judge  whether 
any  and  what  volumes  have  been  lost  or  damaged  since  the 
last  preceding  term. 
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PROCEEDIN(;S  IN  MEMORY  OF  THOMAS  RUFFIN, 

Formerly  an  Associate  Justice. 


The  Attorney  General  said: 

May  ii  please  your  Honors: 

For  the  third  time  within  the  last  three  years,  it  has  become  my  mournful 
duty  to  formally  announce  to  this  Court  the  decease  of  those  who  have  been 
members  of  it — Ashe,  Settle,  Ruffin — names  which  adorn  the  annals 
and  illustrate  the  virtues  of  the  people  of  North  Carolina  in  every  epoch  of 
their  history,  in  legislative  halls,  in  temples  of  justice,  and  in  the  great  forum 
of  the  people — '*the  broad  field  of  battle  of  life" — they  have  been  heard  and 
recognized  as  leaders  of  thought  and  champions  of  right. 

Of  him  of  whom  we  now  speak,  it  may  be  said,  without  detracting  in  the 
slightest  degree  from  the  fame  of  those  with  whoqn  he  was  associated  in  life,  or 
with  whom  he  is  linked  in  death,  that  he  easily  stood  in  the  front  rank.  At  the 
time  of  his  death,  he  was  universally  regarded  as  the  leader  of  the  Bar  in  North 
Carolina — a  pre-eminence  accorded  to  him  without  question  and  without  envy. 
His  career  at  the  Bar,  his  distinguished  services  on  the  bench,  his  virtues  as  a 
citizen,  are  known  of  all  men. 

I  move  your  Honors  will  direct  the  Clerk  of  this  Court  to  have  the  memorial 
and  accompanying  resolutions  of  the  Bar,  which  I  now  present,  entered  of  record. 

Chief  Justice  Smith  said: 

We  share  very  sensibly  in  the  sorrow  of  our  brethren  of  the  Bar,  occasioned 
by  the  death  of  the  late  Justice  Rijffin.  He  was  not  a  member  of  this  Court 
at  the  time  of  his  death,  but  he  had  been,  and  served  with  great  satisfaction  to 
the  Court  and  with  distinguished  ability.  His  associates  were  greatly  attached 
to  and  highly  appreciated  him  as  a  Judge  and  for  his  great  personal  worth.  He 
was  a  learned  lawyer  and  very  able  Judge.  He  possessed  a  powerful  intellect, 
well  trained  by  study  and  application ;  he  was  full  of  energy,  had  a  strong  will 
and  a  keen  sense  of  justice.  In  his  appearance,  habits,  opinions  and  mental 
characteristics,  he  was  strikingly  like  his  distinguished  father.  He  abhorred 
fraud  and  every  species  of  dishonesty.  He  had  strong  convictions  as  to  ques- 
tions of  morals,  politics  and  law.  His  style  was,  perhaps,  more  ornate  and 
concise  than  that  of  his  father.  No  North  Carolinian  will  live  longer  in  the 
traditions  of  the  Bar  and  people  of  his  own  section  as  a  powerful  advocate  and 
skilful  and  successful  practitioner  in  his  profession. 
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He  was  a  member  of  the  Protestant  Episcopal  Church,  and  an  humble  tad 
consistent  Christian — bearing  testimony  to  the  truth  and  efficacy  of  the  goqxi 
of  Christ  to  the  last  moment  of  his  life. 

Let  the  proceedings  of  the  Bar  be  spread  upon  the  records  of  the  Court  tad 
reported  at  an  appropriate  place  in  the  forthcoming  volume  of  the  Rcpo[t& 

PROCEEDINGS. 

At  a  meeting  of  the  Bench  and  Bar,  held  in  the  Supreme  Court  Roao  <n 
Monday,  the  27th  day  of  May.  1889.  to  prepare  resolutions  in  respect  to  llie 
memory  of  the  late  Judge  RuFFiN>  the  Chief  Justice,  W.  N.  H.  Smith,  was 
called  to  the  chair,  and  Thomas  S.  Kenan  appointed  secretary. 

The  Attorney  General  (Mr.  Davidson)  moved  the  appointment  of  a  Comait^ 
tee  on  Resolutions,  to  be  submitted  to  an  adjourned  meeting,  and  the  folloviiif 
gentlemen  were  selected:  Theo.  F.  Davidson.  Thos.  C.  Fuller,  R.  H.  Bsttie, 
George  V.  Strong  and  F.  H.  Busbee. 

At  the  adjourned  meeting,  held  on  Saturday,  the  15th  of  June,  xSS9(ihe 
Chief  Justice  being  absent),  Mr.  J.  B.  Batchelor  was  called  to  the  chair,  and 
Mr.  R.  H.  Battle,  for  the  committee,  submitted  the  following  report: 

The  committee  appointed  by  the  Bar  at  a  meeting  held  on  the  27th  of  Ma;. 
1889,  in  the  Supreme  Couit  Room,  to  prepare  resolutions  in  relation  to  the  life 
and  character  of  Thomas  Ruffin,  late  an  Associate  Justice  of  the  Sopreae 
Court,  respectfully  report: 

Thomas  Ruffin,  the  great  lawyer,  wise  counsellor,  successful  advocate,  jist 
Judge,  good  citizen  and  devout  Christian,  whose  loss  we  are  met  to  deplore, 
died  at  Hillsboio,  the  place  of  his  birth,  on  the  morning  of  Thursday,  theS3d 
of  May,  1889. 

He  was  the  fourth  son  of  Thomas  Ruffin,  so  long  the  distinguished  Quef 
Justice  of  our  Supreme  Court,  and  Anne  Kirkland,  his  wife,  and  inherited  fron 
them  many  of  the  qualities  of  head  and  heart  which  distinguished  him.  He  was 
born  September  21st.  1824.  His  preparation  for  college  was  obtained  at  the 
Academy  of  Samuel  Smith,  one  of  the  best  teachers  of  his  day,  in  Rockinghan 
County.  There  he  was  a  schoolmate  of  Hon.  John  H.  Dillard,  afterwards  his 
law  partner  and  his  life-long  friend.  He  entered  the  Freshman  Class  at  Chapd 
Hill  in  1840,  and  graduated  in  1844.  He  studied  law  with  his  father  and  okkr 
brother,  William  W.  Ruffin,  Esq.,  at  their  home  on  Haw  River,  in  Alamance, 
and  obtained  his  license  to  practice  in  the  county  Courts  in  1845.  '^^  '^''^ 
-something  of  the  practice  of  the  law,  while  he  was  preparing  for  Superior  Cout 
license,  he  then  spent  a  year  in  Morganton,  where  a  summer  term  of  the 
Supreme  Court  was  held,  and  where  there  was  a  good  local  Bar.  Obtaiaiag 
Superior  Court  license  in  1846,  he  made  Yancey  ville  his  home  for  a  short  time; 
but,  in  1848,  moved  to  Wentworth  and  formed  a  partnership  with  Judge  Dil* 
lard,  who  had,  a  short  time  before,  been  admitted  to  the  Bar.  There  was  his 
home  for  ten  years,  and  until  his  marriage  with  Miss  Mary  Cain,  of  Orange,  ia 
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1858,  when  he  moved  to  Graham.  In  1850  he  represented  Rockingham  in  the 
House  of  Commons,  and  in  1854  he  was  elected  Solicitor  for  his  circuit,  and 
continued  to  exercise  the  duties  of  the  office  until  his  resignation  at  the  March 
Term  of  i860.  As  Solicitor,  he  earned  much  distinction  for  his  accurate  legal 
knowledge,  his  force  as  an  advocate,  and  the  judicious  exercise  of  the  discretion 
vested  in  him  by  law.  At  the  call  to  arms  in  April,  1861,  he  entered  the  army 
as  a  private,  but,  in  a  few  days  thereafter,  was  elected  Captain  of  a  company  in 
the  13th  Regiment  of  North  Carolina  troops.  Appointed  a  Judge  of  the  Supe- 
rior Courts  by  Governor  Clark  in  the  summer  of  1861,  he  rode  the  fall  circuit 
of  that  year,  and  then  resigned  and  returned  to  the  army  and  was  promoted  to 
the. Lieutenant  Colonelcy  of  his  regiment  in  March,  1862.  In  the  desperate 
battle  of  South  Mountain,  in  Maryland,  in  September  of  that  year,  he  was 
wounded,  and,  some  time  thereafter,  he  resigned  his  commission.  During  the 
latter  part  of  the  war,  he  served  as  a  member  of  a  Corps  Court  in  the  Western 
army,  a  tribunal  established  for  the  trial  of  grave  military  offences.  The  war 
having  ended,  and  our  civil  Courts  being  re-established,  he  resumed  the  practice 
of  his  profession  at  Graham,  but,  in  January,  1868,  made  Greensboro  his  home, 
and  formed  a  law  partnership  with  his  old  friend,  Mr.  Dillard,  and  John  A. 
Gilmer.  That  the  ability  of  the  members  of  this  firm  was  generally  recognized 
appears  from  the  fact  that  Col.  Gilmer  was  afterwards  made  a  Superior  Court 
Judge,  and  the  other  two  became,  successively,  Justices  of  the  Supreme  Court. 
From  overwork,  his  health  became  so  impaired  that,  in  December,  1870,  he 
abandoned,  for  a  time,  the  practice  of  the  law,  and  went  to  Hillsboro  to  live. 
Then  he  tried,  for  a  time,  the  business  of  an  insurance  agent.  His  health 
being  partially  restored,  he  resumed  the  practice  of  his  profession,  and,  in  1875, 
formed  a  partnership  with  Major  John  W;  Graham,  of  Hillsboro,  which  con- 
tinued,  except  during  the  interval  of  his  service  on  the  Supreme  Court  bench, 
until  his  death.  Judge  Dillard  having  resigned  his  seat  as  Judge  of  the 
Supreme  Court,  Judge  Ruffin  was  appointed  by  Governor  Jarvis  to  succeed 
him  in  February,  1881,  and,  in  1882,  having  received  the  nomination  of  the 
Democratic  party,  he  was  elected  a  Justice  of  the  Court  for  the  term  ending  the 
first  of  January,  1887.  The  business  of  the  Court  being  then  very  great,  and 
there  being- only  three  Judges  to  transact  it,  the  strain  upon  the  members  was 
greater  than  men  not  of  iron  constitution  could  stand,  and  Judge  Ruffin's 
friends  soon  perceived  that  he  could  not  perform  the  work  he  undertook  to  do, 
and  live.  Sick  or  well,  he  continued  to  bear  his  full  share  of  the  burden  until 
the  fall  of  1883,  when  he  was  obliged  to  resign.  The  opinions  he  delivered 
during  his  two  years  of  service,  and  to  be  found  in  the  Reports  of  the  decisions 
of  the  Court  from  the  84th  to  the  88th  volume  inclusive,  will  be  a  lasting  monu- 
ment  to  his  untiring  industry,  his  logical  reasoning  and  his  great  legal  ability. 
He  went  on  the  bench  with  a  great  reputation  in  the  profession,  and  all  admit 
that  he  more  than  sustained  it.  His  retirement  from  the  bench  was  a  cause  of 
general  regret  to  both  laymen  and  lawyers.  Judge  Ruffin  was  too  fond  of  the 
law  and  too  busy  in  his  profession  to  take  much  part  in  politics,  though  he  was 
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always,  in  principle,  a  decided  State's-rights  Democrat  of  ibe  Jeffersoiitu 
school.  He  was  surprised  by  being  elected  a  delegate  to  the  Democratic 
National  Convention  in  1884,  and,  in  that  body,  which  nominated  Cleveland 
for  the  Presidency,  he  was  the  leader  of  the  delegation  from  this  State. 

Like  most  strong  men,  he  had  prejudices,  but  of  this  he  was  himself  cossdoB^ 
and  strove  to  conquer  them  and  to  be  always  just.  He  was  a  firm  believer  ii 
the  truths  of  the  Christian  religion,  and.  for  many  years  before  his  death,  was 
a  devout  and  consistent  member  of  the  Protestant  Episcopal  Church.  The 
evening  before  his  death,  he  partook  of  the  Holy  Communion  with  membenoi 
his  family  with  evident  enjoyment  of  the  privilege. 

In  manners.  Judge  Ruffin  was  eminently  courteous  and  affable.  To  tbe 
young  he  was  considerate  and  tender,  and  his  influence  wiih  the  boys  of  Hilk- 
boro,  and  their  fondne.«s  for  him,  were  such  that  they  felt  his  death  as  that  of  a 
dear  relative  and  friend. 

Whatever  Judge  Ruffin  undertook  to  do,  he  did  well.  To  the  advantages 
of  an  astute  and  logical  mind  he  added  untiring  energy  and  immense  labor. 
His  obligations  to  his  clients  he  recc^nized  to  the  fullest  extent.  Tbe  icsall 
was.  that  no  lawyer  of  this  generation  in  North  Carolina  has  been  more  sacoess- 
f  ul  as  an  advocate  before  Courts  or  juries.  As  a  counsellor,  his  knowledge  of 
men,  as  well  as  of  the  law,  made  him  discriminating  and  prudent.  AsSoIidtor, 
he  was  the  terror  to  evil-doers,  but  he  conscientiously  declined  to  prosecate  any 
one  of  whose  guilt  he  did  not  feel  confident.  As  a  soldier,  he  was  dutiful  aad 
brave.  As  a  Judge,  he  was  firm,  wise,  laborious  and  painstaking;  and  as  a 
citizen,  he  was  all  that  is  comprehended  in  the  term,  a  Christian  gentleinan. 
Therefore,  be  it 

Rtsolved  by  the  members  of  the  Bench  and  Bar  here  assembled:  1st.  That 
in  the  death  of  Thomas  Ruffin  our  profession  has  lost  one  of  its  brightest 
ornaments,  and  the  State  of  North  Carolina  one  of  her  truest  and  best  dtixens. 

2d.  That  these  proceedings  be  presented  to  the  Supreme  Court  at  its  aext 
session  by  the  Attorney  General,  with  a  request  that  they  be  spread  upon  its 
minutes,  and  that  a  copy  be  sent  by  the  secretary  to  the  family  of  the  deceased. 

REMARKS   of   MR.    R.    H.    BATTLE. 

Mr,  Chairman:  The  report  of  your  committee  so  fully  sets  forth  the  leadsag 
events  in  the  life  of  Judge  Ruffin,  and  his  characteristic  traits,  that  little  need 
be  added  by  me;  but  I  feel  as  if  I  would  violate  the  claims  of  a  hereditary 
friendship  were  I  to  say  nothing  on  this  mournful  occasion. 

The  private  room  he  occupied  while  he  was  on  the  Supreme  Court  bcacfc 
adjoined  that  of  my  near  connection — ^Justice  Ashe — in  the  AgricultuFal  baild- 
ing,  and  I  saw  much  of  him  while  here,  and  after  his  retirement  from  the  beock 
I  had  the  honor  to  be  associated  with  him  in  several  cases  in  which  he  was 
employed  to  protect  the  State's  interest  in  the  Federal  Courts.  I  therefore  had 
more  than  usual  opportunity  to  observe  Judge  Rupfin's  personal  traits,  and  bb 
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habits  of  labor  and  of  thought.  His  professional  standards  were  exceedingly 
high.  Pie  thought  the  practice  and  administration  of  the  law  to  be  fully  worthy 
the  best  talent  and  closest  application  of  the  best  men,  and,  whether  at  the  Bar 
or  on  the  bench,  he  gave  all  his  powers,  natural  and  acquired,  to  the  matters 
entrusted  to  him.  His  capacity  for  labor — for  continuous  thought — was  immense, 
and  his  occasional  breaking  down  and  succumbing  to  bickness,  which  seemed  to 
be  the  result  of  a  failure  of  digestion,  were  doubtless  the  necessary  effect  of  his 
attempting  to  labor  beyond  man's  capacity  to  work.  I  remember  his  telling 
me  that,  soon  after  the  war,  when  complicated  questions  were  constantly  arising 
for  solution  by  lawyers  and  judges,  he  repeatedly  spent  a  whole  day  and  night 
in  continuous  study,  going  from  home  to  his  office  after  breakfast  and  not 
returning  until  breakfast-time  next  morning.  While  on  the  bench  here,  his 
custom  was,  during  the  session  of  the  Court,  to  spend  the  nights  in  preparation 
of  his  opinions  until  one  or  two  o'clock,  and  resume  work  by  gas-light  next 
morning.  His  neighbor,  Judge  Ashe,  worked  the  same  way.  It  is  no  wonder 
that  one  of  them,  with  a  shattered  constitution,  at  the  solicitation  of  those 
nearest  to  him,  and  on  the  advice  of  his  physician,  resigned  to  avoid  death,  and 
the  other  died  in  harness,  worked  to  death.  I'hat  their  associate,  then  and 
now — our  honored  Chief  Justice — did  not  also  succumb  to  the  burden,  is  due 
to  the  fact  that  intellectual  labor  was  not  hard  work  to  him,  as  it  is  to  almost 
all  other  men  I  have  known.  Surely  the  increase  of  the  number  of  Judges  to 
do  the  great  work  of  the  Supreme  Court  was  delayed  too  long. 

It  is  unnecessary  to  reiterate  what  is  said  about  Judge  Ruffin  as  a  lawyer, 
an  advocate,  a  Judge,  and  a  man;  but  it  behooves  us  to  contemplate  his  excel- 
lencies in  all  these  capacities  for  an  example  to  ourselves  to  follow,  so  far  as 
opportunity  is  offered  us  to  do  so.  If  we  look  to  him  as  an  exemplar,  we  would 
never  trouble  the  Court  with  a  suit  which  the  facts  ascertainable  by  the  strictest 
inquiry  would  not  sustain ;  and  when  we  come  to  the  argument  of  our  cases,  it 
would  always  be  after  the  most  careful  preparation  of  the  law  and  the  most 
skillful  array  of  the  facts  of  which  we  are  capable.  We  would  never  forget  the 
dignity  of  our  profession.  He  came  to  the  Bar  at  a  time  when  it  was  an  honor 
to  be  a  lawyer  in  North  Carolina,  and,  in  spite  of  the  shysters  and  pettifoggers 
which  the  change  in  our  system  of  practice,  as  well  as  the  corruption  of  the 
times  since  the  war,  has  tended  to  produce  in  the  Bar,  he  never  ceased  to  value 
ours  as  a  noble  heritage.  His  influence,  therefore,  among  the  young  men  of  the 
profession  with  whom  he  was  thrown  in  contact  was  to  elevate  their  standard  of 
what  a  lawyer  should  be.  In  view  of  the  painstaking  care  he  devoted  to  his 
pleadings  and  other  legal  instruments,  his  full  briefs  of  law  and  facts,  and  his 
exhaustive  arguments  of  the  strong  points  of  his  causes,  it  was  a  shame  to  them 
to  go  into  Court  with  slipshod  pleadings,  with  little  knowledge  of  the  law  and 
the  facts  of  their  cases,  trusting  to  their  wits  to  take  advantage  of  the  contin- 
gencies of  the  trial,  or  to  luck  to  win  verdicts  from  juries,  or  have  Judges  to 
decide  in  their  favor.  He  was  a  genius  of  common  sense,  as  well  as  a  fine 
technical  lawyer,  and  his  common  sense  told  him  that,  other  things  being  equal, 
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the  chances  were  altogether  on  the  side  of  earnest  labor  and  careful  preparation. 
Therefore,  with  his  high  sense  of  a  lawyer's  duty  to  his  clients,  be  spared  him- 
self no  pains  and  no  labor  to  win  their  causes.  He  never  cared  to  cultivate  the 
graces  of  the  orator,  but  he  possessed  the  eloquence  arising  from  decided  con- 
viction and  great  earnestness.  He  was  friendly  and  affable  in  his  manners,  and, 
being  a  Democrat,  in  the  proper  sense  of  the  term,  and  recognizing  true  worth 
wherever  he  saw  it,  he  had  friends  among  all  classes  of  the  people;  and,  in  the 
counties  where  he  lived  at  different  times,  his  influence  in  and  out  of  the  court- 
house was  extraordinary.  The  result  was,  that,  in  most  of  his  cases,  the  odds 
were  in  his  favor,  and  the  people  considered  him  as  well-nigh  invincible.  His 
air  and  manner  sometimes,  to  a  casual  observer,  gave  the  impression  of  indolence 
or  carelessness;  but  those  who  watched  him,  off  and  on  the  bench,  saw  in  him 
a  very  marvel  of  industry.  Work  as  long  as  his  constitution  would  bear  it 
seemed  to  be  bill  natural  to  him.  As  was  quoted  by  the  great  eulogist  of  his 
illustrious  father,  to  him  ial/or  est  ipse  voluptas.  It  is  not  surprising,  then,  thit 
with  such  industry  added  to  his  father's  training,  and  guided  by  his  logical  mind 
and  wonderful  common  sense,  he  became  one  of  the  most  successful  advocates 
of  his  day,  and  one  of  the  most  eminent  jurists  our  State  has  produced. 

Whatever  of  faults  there  necessarily  were  in  a  strong  nature  like  Judge  RUF- 
FIN's,  there  was  a  strong  religious  element  in  his  nature  to  correct  them.  While 
on  the  bench  here,  he  attended  the  church  of  which  I  was  a  member,  and,  how- 
ever great  his  toil  all  the  week,  and  whatever  need  he  had  of  absolute  rest,  he 
was  seldom  absent  from  his  place  at  church  Sunday  morning.  He  always  came 
with  prayer-book  in  hand,  and  he  entered  into  the  services  in  a  manner  both 
reverent  and  devout.  He  was  fond  of  children,  and  jocose  and  playful  with 
them;  hut  those  of  us  who  knew  him  here  as  a  great  advocate  and  jurist  were 
surprised  to  learn,  after  his  death,  that  he  had  found  time  from  his  labors  to 
devise  and  execute  plans  to  influence  for  good  the  rising  generation  about  him. 
It  is  said  to  have  been  a  beautiful  incident  attending  his  funeral  that  some 
forty  boys  were  there,  among  the  chief  mourners — the  sons  of  his  neighbors— 
with  their  badges  on — members  of  a  society  he  had  formed,  and  of  which  he  had 
been  president,  known  as  the  Peace  and  Benevolent  Society.  It  is  said  that 
the  parents  have  acknowledged  the  improvement  in  their  boys  from  this  associa- 
tion. He  had  helpM  them  in  a  way  agreeable  to  them,  by  precept  and  exam- 
ple, to  learn  a  lesson  of  goodwill  smong  themselves  and  philanthropy  toothers, 
which  will  make  some  uf  ihem,  at  least,  the  benefactors  of  that  community  in 
years  to  come. 

While  in  the  death  of  him  to  whom  I  offer  this  feeble  tribute  of  respect  all 
the  people  of  the  State  have  cause  to  mourn  the  loss  of  a  good  citizen  and  a 
great  man,  and  we,  the  older  members  of  his  profession,  an  honored  associate, 
and  the  younger  a  bright  exemplar,  even  the  youth  of  his  community  have  canse 
to  deplore  the  loss  of  a  wise  counsellor  and  good  friend.  Of  what  living  mia 
can  more  be  said  ? 
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REMARKS   OF   MR.    THOMAS   C.    FULLER. 

Mr,  Chairman:  Death  has  stricken  a  great  name  from  the  roll  of  North 
Carolina  lawyers.  Judge  Thomas  Ruffin — second  of  the  name— on  the  23d 
day  of  the  present  month,  in  his  own  home,  surrounded  by  wife,  children  and 
friends,  peacefully  passed  away,  and  his  body  has  been  consigned  by  loving 
IuiimIs  to  the  place  appointed  for  the  dead.  His  record  is  made  up.  His 
career,  with  its  toils  and  rewards,  its  hopes  and  fears,  its  disappointments  and 
triumphs,  is  completed,  and  his  name  and  fame  are  now  ready  for  history. 

I  have  known  Judge  Ruffin  quite  well  for  about  a  quarter  of  a  century,  and, 
daring  that  time,  have  engaged  with  him  in  the  preparation  and  trial  of  several 
cases  of  the  greatest  importance — cases  where  large  fortunes  were  involved — 
others  where  reputations  were  weighed  in  the  balance,  and  others  still  where 
the  issue  was  of  life  or  death.  I  found  him  always  a  self-reliant  man,  of  steady 
purpose  and  iron  will,  but  genial  in  his  manners,  and  in  his  intercourse  with  all 
he  was  a  gentleman.  I  am  not  so  qualified  to  speak  of  Judge  Ruffin  in  his 
social  relations  as  some  others  are,  nor  as  a  soldier,  nor  even  as  a  Judge.  To 
me  he  was  the  nisi prius  lawyer.  I  think  he  was  the  greatest  I  have  ever  met. 
He  was  not  a  lawyer  by  accident,  nor  did  he  come  to  the  Bar  the  offspring  of 
chance.  He  was  most  carefully  educated  at  the  best  schools  and  colleges  in  the 
land,  judiciously  and  thoroughly  prepared  for  the  profession  by  the  special 
training  of  his  father,  cheered  and  encouraged  by  his  counsels,  and  beckoned 
on  to  high  places  by  his  most  illustrious  example.  With  these  great  advantages, 
Judge  RUFFI.N  began  the  practice  of  the  law  in  the  old  Rockingham  circuit, 
and  when  he  was  admitted,  it  was  at  once  felt  and  recognized  that  he  was  there 
for  the  master's  place.  There  were  able  men  at  thai  Bar  Ihen^  as  there  have 
ever  since  been,  and  are  no7t\  but  the  prize  he  contended  for  was  no  less  than 
the  leadership,  and  he  won  it;  and,  without  disparagement,  I  think  he  has  no 
superior  as  a  nisi  prius  lawyer.  How  worthily  he  won  that  great  prize,  and 
how  deservedly  he  retained  it,  those  perhaps  only  know  who  have  seen  him  in 
breasl-to-breast  grapple  with  other  great  athletes  of  the  Bar. 

No  man  knew  better  than  Judge  Ruffin  that  neither  a  grand  ancestry,  nor 
wealth,  nor  influential  friends,  nor  all  combined,  can  give  a  man  success  at  the 
Bar.  He  who  contends  for  mastery  must  rely  upon  "God  and  his  own 
endeavor."  Conscious  of  his  intellectual  strength,  possessed  of  a  dauntless 
courage,  patient  of  toil,  wary,  cautious  and  self-poised,  and  with  a  devotion  to 
his  clients'  cause  that  was  almost  sublime,  his  grand  success  as  a  nisi  prius 
lawyer  was  not  phenomenal,  but  jusl  a  legitimate  result;  and  it  did  not  sound 
strangely  to  hear  the  plain  men  of  the  country  in  which  he  chiefly  practiced 
declare,  with  assurance  born  of  experience,  *'  Who  gets  RUFFiN  gets  the  case." 

Judge  Ruffin  rarely,  if  ever,  entered  on  the  trial  of  a  case  without  first 
having  learned  the  facts  from  the  witnesses,  and. without  having  personally  con- 
sulted the  authorities  and  learned  the  law,  and  when  he  announced  himself 
ready  to  try,  he  was  ready — ready  to  defend  with  matchless  skill,  and  ready  to 
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attack  with  a  force  which,  in  its  ardor,  sometimes  resembled  ferocity.  Bat, 
after  the  heat  of  the  conflict,  if  he  found  that  he  had  done  any  man  injustice. 
be  was  as  ready  to  make  amends  as  he  was  ready  to  apply  the  lash,  with  teofold 
sevtrity,  to  a  bad  man,  if  another  opportunity  offered.  He  tried.  I  know,  to  so 
conduct  his  practice  that,  at  his  hands,  a  good  man  should  have  noihingtofear 
and  a  bad  man  nothing  to  hope. 

Judge  Ri:ffin  believed  that  a  trial  by  a  jury  of  twelve  plain,  honest  men  was 
the  best  tribunal  for  the  determination  of  disputed  facts  that  human  ingeooity 
has  ever  devised. 

He  was  not  an  eloquent  man,  a«  the  phrase  goes,  but  few  speakers  excelled 
him  in  depth  of  conviction  or  in  earnestness  of  utterance.  He  possessed  and 
exercised,  in  an  eminent  degree,  the  faculty  of  attracting  the  attention  of  his 
hearers  and  retaining  it,  with  unflagging  interei>t.  to  the  end.  He  was  not 
what  is  called  a  graceful  speaker.  He  indulged  not  in  exordium,  but,  dashing 
at  once  into  the  case,  he  drove  with  the  force  of  all  of  his  re.cources  for  the 
adversary's  strongest  pnsition,  and,  with  voice,  gesture  and  attitude  to  aid  his 
matchless  logic,  he  rarely  failed  of  victory  where  victory  was  possible. 

But  I  have  extended  these  remarks  too  much,  and  I  will  close  with  this  sen- 
tence:  Great  as  Judge  Rukfin  unquestionably  was,  in  the  field  and  on  the 
bench,  the  real  theatre  of  his  power  and  greatness  was,  I  think,  in  theConrts 
of  nisi  prius. 

REMARKS   OF   MR.    S.    F.    MORDECAI. 

A  man  of  Thomas  Ruffin's  achievements  and  characteristics  needs  no 
eulogist  to  perpetuate  his  memory  in  the  hearts  of  an  appreciative  people;  bat, 
because  it  is  an  honored  custom  that  we  should  give  expression  to  our  opinions 
and  sentiments  when  a  worthy  member  of  our  profession  has  been  called  to 
yield  the  last  tribute  exacted  by  nature,  and  because  of  my  sincere  admiration 
for  a  departed  friend.  I  desire,  in  seconding  the  resolutions  presented  by  the 
committee,  to  add  a  word  to  what  has  been  said  in  his  praise. 

It  is  natural  to  gauge  Judge  RuFFiN,  intellectually  and  as  a  jurist,  by  con- 
paring  him  with  his  illustrious  father.  But  such  a  comparison  cannot  be  faiiiy 
made.  The  great  reputation  of  the  Chief  Justice  is  the  accumulated  result  of 
nearly  a  quarter  of  a  century  spent  upon  the  bench.  The  younger  RUFFW  at 
for  only  a  tenth  part  of  that  time.  The  great  Chief  Justice  spent  the  whole  of 
a  vigoious  manhood  in  the  uninterrupted  study,  practice  and  interpretation  of 
the  law.  The  younger  Ruffin  spent  nearly  four  of  the  best  years  of  his  life  ia 
the  army.  The  father  was  ble^sed  with  sound  physical  health.  The  son  was, 
for  a  considerable  portion  of  his  life,  in  ill  health,  and  during  a  large  pair  of  the 
time  he  was  upon  the  bench  his  s-ufTeripg«  were  such  as  to  render  him  almost  u 
invalid.  No  mind,  however  vigorous  by  naiuie  or  imprtivcd  by  siudy,  can  pot 
forth  its  best  efforts  when  the  body  is  feeble  and  disordered. 

Again,  the  younger  Ruffin's  judicial  career  as  a  member  of  the  Supreme 
Court  was  at  a  time  when  the  duties  of  the  Court  were  exceedingly  ooeroasaad 
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the  Justices  greatly  over-worked.  He  participated  in  the  labors  of  the  Court 
during  five  terms,  commencing  in  January  Term,  1881,  and  ending  with  the 
close  of  February  Term,  1883.  The  cases  disposed  of  during  these  five  terms 
number  792,  and  fill  Bve  volumes  of  Reports,  which  aggregate  3.446  pages  of 
private  matter. 

At  the  first  five  terms  of  the  Court  in  his  father's  official  hfe,  to-wit,  from 
December  Term,  1829,  to  December  Term,  1831.  boih  inclusive,  only  246  cases 
were  determined,  which  cover  1,049  pag^s  of  the  printed  Reports;  and.  taking 
a  like  period  near  the  close  of  the  Chief  Justice's  labors  on  the  Supreme  bench, 
from  December  Term,  1848,  to  December  Term,  1850,  both  inclusive,  and 
embracing  the  work  of  the  Morganton  terms  during  this  period,  there  were 
only  474  cases  disposed  of,  covering  2,710  pages  in  the  Reports.  Take  the 
average,  and  it  will  be  seen  that  the  task  imposed  upon  the  son  more  than 
doubled  that  imposed  on  the  father  for  a  given  length  of  time.  No  comparison 
between  an  over-worked  man,  feeble  in  health,  and  one  in  full  physical  vigor, 
not  oppressed  by  excessive  burdens,  can  be  taken  as  the  test  of  the  abilities  of 
either. 

The  case  is  now  closed,  and,  as  the  record  stands,  his  did  not  reach  the  top 
of  that  lofty  pinnacle  on  which  rests  his  father's  renown  as  a  Judge.  What 
wonld  have  been  the  result  had  his  opportunities  been  as  great  as  those  of  his 
father,  and  their  surroundings  equal,  we  can  conjecture,  but  never  know. 

Justice  RuFFiN  was,  undoubtedly,  a  safe,  careful,  conscientious  and  able 
Judge.  He  was  well  versed  in  the  fundamental  principles  of  jurisprudence, 
posted  as  to  their  modern  exposition  and  modification,  and  apt  in  their  appli- 
cation to  questions  brought  before  htm  for  solution.  The  style  of  his  opinions 
is  admirable.  They  show  that  he  was  a  vigorous  reasoner,  and  that,  being 
convinced  of  the  correctness  of  a  proposition,  he  had  confidence  in  his  opinion 
and  was  bold  in  its  assertion.  The  criticism  once  made  upon  a  judicial  opinion, 
that  it  read  more  like  an  apology  for  the  decision  of  the  Court  than  an  elucida- 
tion of  legal  principles  upon  which  the  decision  was  based,  can  never  be  applied 
to  any  opinion  of  his.  He  never  indulged  in  declamation  upon  questions  which 
had  long  since  passed  into  trite  aphorisms  of  the  law.  He  paid  more  attention 
to  sense  than  to  sound.  He  never  sacrificed  the  point  of  an  argument  for  the 
sake  of  the  rotundity  of  a  sentence.  He  had  the  good  taste  to  appreciate  the 
fact  that  a  display  of  rhetoric  was  as  much  out  of  place  in  the  discussion  of  legal 
principles  as  in  the  demonstration  of  a  problem  in  geometry.  He  knew  that  it 
was  as  ra'-y  to  express  ixhat  he  meant  in  plain,  direct  language  as  it  was  to  sur- 
charge complex  sentences  with  polished  verbiage,  and  leave  it  to  the  hurried 
lawyer  and  wearied  Judge  to  arrive  at  his  meaning  by  a  species  of  mental 
alchemy.  Therefore,  his  opinions  give  forth  no  uncertain  sound.  Of  him  it 
may  wtll  be  said:  "  He  did  not  mystify  truth  by  surrounding  it  with  halo  of 
rhetoric,  and  he  knocked  down  error  with  a  bludgeon." 

As  a  man,  whether  in  the  walks  of  private  life  or  occupying  official  position 
he  was  most  estimable.     The  road  he  traveled,  whether  in  quest  of  fortune  or 
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fame,  was  the  broad,  open  highway,  in  the  full  blaze  of  the  sun,  exposed  to  the 
scrutinizing  gaze  of  all  men.  He  sought  the  shadows  of  no  by-palb  to  attain 
any  goal,  and  the  dust  of  the  nigh-cut  never  felt  the  weight  of  his  foot-falL 
With  him,  honesty  was  more  than  preferment,  and  uprightness  was  above  sac- 
cess.  Esse  quam  videri  was  the  rule  of  his  life,  and  he  was  greater  by  example 
than  in  precept.  He  was  charitable  without  ostentation — a  Christian  vithoat 
fanaticism.  He  was  no  essayist  in  morality,  but,  in  thought,  act  and  pcrpoae, 
he  was  actuated  by  plain,  common,  matter-of-fact  honesty,  and  his  was  aa 
integrity  as  unswerving  as  a  pure  woman's  faith.  He  was  upright,  neither  fron 
fear  nor  the  hope  of  reward  or  praise,  but  he  did  the  right  for  the  right's  sake, 
and  because  he  was  a  gentleman  by  birth,  training  and  instinct.  All  hisseali* 
ments  were  purified,  and  his  intercourse  with  his  fellow-men  was  governed  bf 
that  love  of  justice  which  can  abide  only  in  the  breast  of  a  man  true,  brave 
and  noble  by  nature,  and  exalted  by  the  inspiration  which  is  born  of  obedience 
to  the  higher  law. 

"Great  is  the  power  of  an  unstained  name  in  public  and  private  life,"  and 
as  long  as  a  pure  life,  honesty  of  purpose,  a  spotless  integrity  and  a  loyal  devo- 
tion to  a  great  and  honorable  profession  shall  be  esteemed  among  men,  so  )aB% 
will  his  labors  and  his  character  shed  lustre  upon  the  history  of  the  Bench  and 
Bar  of  his  State.     ^^  Gloria  virtutem  tavquam  umbra  stquitur** 

Mr.  S.  A.  A&he  also  seconded  the  resolutions  in  appropriate  remarks. 

The  report  of  the  committee  was  then  adopted,  and  the  meeting  adjoaned. 


PROCEEDINGS  IN  MEMORY  OF  Wm.  N.  H.  SMITH, 

Chief  Justice. 


MEMORIAL   PRESENTED  TO  THE   SUPREME  COURT. 

Attorney  General  Davidson,  in  presenting  th6  memorial  and  resolutions  in 
honor  of  the  late  Chief  Justice  Smith  to  the  Supreme  Court,  said: 

May  it  please  your  Honors: 

I  arise  for  the  purpose  of  presenting  to  the  Court  the  resolutions  adopted  at 
a  meeting  of  a  large  number  of  the  members  of  the  Bar  of  North  Carolina,  in 
Raleigh,  on  the  3d  inst.,  commemorative  of  the  life,  character  and  public  services 
of  the  late  Chief  Justice  of  this  Court. 

It  has  not  often  happened  that  the  death  of  an  individual  produced  such 
general  grief  and  sense  of  public  loss  as  that  of  Judge  Smith.  Throughout 
the  State,  even  among  those  tu  whom  his  features  were  unknown,  he  was  held 
in  the  highest  esteem — I  may  say,  veneration.  There  were  happily  combined 
in  his  nature  those  characteristics  to  which  the  people  readily  and  cordially 
yielded  absolute  confidence.  In  a  long  life,  in  which  he  was  called  upon  to 
discharge  many  delicate  and  grave  duiies.  he  preserved  that  confidence,  and,  at 
its  close,  was  followed  to  the  grave  by  a  mou'-ning  people,  who  felt  they  had 
lost  a  wise  friend,  a  faithful  servant  and  a  fearless  guide. 

Of  his  attainments  as  a  lawyer,  his  wisdom  as  a  Judge,  his  virtues  as  a  citizen, 
these  resolutions  truly  speak.  The  love  and  veneration  of  those  who  were 
brought  in  close  personal  and  official  relations  with  the  deceased  for  him  are, 
perhaps,  the  highest  tributes  to  his  memory.  To  them  his  death  is  a  personal 
bereavement  which  will  never  be  obliterated.  May  we  humbly,  but  faithfully, 
strive  to  imitate  his  virtues,  public  and  private,  and  thus  preserve  his  fame  with 
the  living  and  perpetuate  it  with  those  who  come  after  us. 

I  move,  your  Honors,  that  these  resolutions  and  the  accompanying  memorial 
be  entered  upon  the  records  of  this  Court: — 

In  accordance  with  appointment,  the  Supreme  Court  Bench  and  the  Bar  met 
on  the  afternoon  of  December  the  3d,  at  3:30  o'clock,  at  the  Supreme  Court 
room,  to  adopt  a  memorial  and  resolutions  in  respect  to  the  memory  of  Chief 
Justice  Smith. 

Hon.  A.  S.  Merrimon,  Chief  Justice,  and  chairman  of  the  former  meeting, 
called  the  assembly  to  order.  All  the  members  of  the  Supreme  Court  Bench 
and  a  large  number  of  the  members  of  the  Bar  were  present. 

Mr.  T.  C.  Fuller,  chairman  of  the  Committee  on  Resolutions,  then  read  and 
submitted  the  following: 

William  Nathan  Harrell  Smith  was  born  in  Murfreesboro,  Hertford 
County,  N.  C,  on  September  24th,  18 12.     After  the  usual  preparatory  course^ 


956  APPENDIX. 


In  Memory  of  Chief  Justice  Smith. 

he  entered  Yale  College  and  gracfuated  in  (he  class  of  1834,  and  then  studied 
law  at  the  Yale  Law  School,  and  afterwards  entered  upon  the  practice  of  his 
profession  in  Heiiford  County. 

In  1840  he  was  elected  to  the  House  of  Commons  from  Hertford,  and,  in 
1848,  to  the  Senate  from  the  district  in  which  he  resided,  and  the  Legislature 
of  i848-'^9  elected  him  Solicitor  of  the  First  Judicial  District,  which  office  he 
held  for  two  terms  of  four  years  each.  In  1857,  he  was  nominated  for  Coogrtss 
by  the  Whigs  of  his  district,  but  was  defeated;  and.  in  1859,  ^^  ^^  renomi- 
nated and  elected.  He  was  selected  by  the  Southern  Representatives  asaam- 
dinate  for  Speaker  of  the  House  of  Representatives  of  the  United  States,  bat, 
after  a  long  struggle  and  many  ballotings,  he  was  defeated  by  Mr.  Pennington, 
of  New  Jersey.  He  remained  in  Congress  until  the  inauguration  of  Mr.  Lin- 
coln. He  was  a  member  of  the  Confederate  House  of  Representatives  dniiog 
its  entire  existence.  In  1865,  he  was  again  elected  to  the  House  of  Commons 
from  Hertford  County.  In  1870,  he  moved  to  Norfolk,  Va  ,  and,  after  a  resi- 
dence there  of  two  years,  returned  to  his  native  State  and  located  in  Rale^, 
where  he  met  with  great  success  in  the  practice  of  his  profession.  In  i870-'7i, 
he  was  of  counsel  for  William  W.  Holden  in  the  impeachment  trial,  being 
selected,  together  with  other  eminent  lawyers,  by  Governor  Holden.  He  was 
appointed  Chief  Justice  by  Governor  Vance  on  January  I4ih,  1878,  to  fill  the 
vacancy  caused  by  the  death  of  Chief  Justice  Pearson,  and  was  elected  in  the 
same  year,  and  again  in  1886,  at  the  regular  elections  held  in  those  years. 

He  received  the  honorary  degree  of  LL.D.  from  Wake  Forest  College  in 
1874,  from  the  University  of  North  Carolina  in  1875,  and  from  Yale  College  ia 
1881. 

He  died  on  Thursday,  the  14th  day  of  November,  1889,  at  his  residence  ia 
Raleigh,  in  the  78th  year  of  his  age,  leaving  to  the  State,  which  he  loved  with 
the  love  of  a  son  for  a  mother,  his  life's  work  as  his  monument.     It  is 

Resolved  by  this  meeting.  That  in  the  death  of  W.  N.  H.  Smith  the  Slate 
has  lost  a  citizen  of  whose  record  she  is  justly  proud. 

Resolved  id ^  That  the  Attorney  General  be  requested  to  present  thismeno- 
rial  and  these  resolutions  to  the  Supreme  Court,  with  the  request  that  a  copf 
of  the  same  be  forwarded  to  the  family  of  the  deceased. 

Respectfully  submitted. 

Thomas  C.  Fuller, 

F<nr  the  Committee. 

REMARKS   OF   MR.    R.    H.    BATTLE. 

Mr,  Chairman:  Not  being  in  the  city  at  the  hour  when  the  meeting  of  the 
Bar  was  called,  at  the  first  tidings  of  the  death  of  the  late  Chief  Justice,  I  tia 
unwilling  that  this  opportunity  should  pass  without  more  than  a  silent  partici- 
pation in  this  meeting  on  my  part,  and  I  beg  to  say  a  few  words  in  advocacy  of 
the  resolutions  offered  by  the  committee. 
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My  admiration  for  the  worth  and  ability  of  him  whose  virtues  we  are  met  to 
commemorate  dates  back  to  the  time,  years  before  the  late  war,  when,  as  a  boy 
at  Chapel  Hill,  I  began  to  take  an  interest  in  the  great  men  of  the  State. 
There  had  been  a  homicide  in  high  life  in  one  of  the  northeastern  counties  of 
the  State,  and  there  was  great  excitement  about  it  among  the  numerous  friends  of 
the  slain  man  and  his  slayer,  and  the  result  of  the  trial  of  the  State  v.  Sawyer 
was  looked  to  with  great  interest  throughout  our  borders.  George  E.  Badger, 
the  ablest  advocate  this  State  has  yet  produced,  was  employed  by  the  friends  of 
the  prisoner  as  an  associate  in  his  defence  with  some  of  the  ablest  lawyers  of 
that  district.  I  do  not  know  who  assisted  in  the  prosecution,  but  Mr.  W.  N.  H. 
Smith,  the  Solicitor  for  the  State,  upon  whom  the  law  imposed  its  management, 
made  greater  reputation  by  his  closing  argument  than  anybody  else  connected 
with  the  trial.  A  gentleman  who  was  living,  at  the  time,  in  Elizabeth  City, 
where  the  trial  was  had,  has  told  me  that  he  heard  Mr.  Badger  say  that  Mr. 
Smith's  argument  for  the  prosecution  was  the  best  speech  before  a  jury  he  had 
ever  heard  from  anybody.  Laudatus  a  laudato  viro^  From  (hat  time,  the 
profession  in  North  Carolina  accorded  to  him  a  place  in  the  first  rank  of  its 
jurists  and  advocates.  This  it  was,  along  with  the  character  for  integrity  he 
had  formed,  that  caused  his  selection  by  the  Whig  party  as  a  candidate  for 
Congress  against  the  gallant  and  popular  Shaw,  in  1857,  and  again  in  1859, 
when  he  was  elected.  His  reputation,  and  the  confidence  of  his  colleagues  in 
him,  must  have  been  very  great  to  cause  him,  a  new  member,  to  be  selected  as 
the  Southern  candidate  for  Speaker  from  all  the  able,  conservative  men  of  the 
South  and  the  border  States;  and  had  he  been  elected,  as  it  was  at  one  time 
thought  he  was,  it  would  have  been,  if  I  mistake  not,  the  solitary  instance, 
dnring  the  present  century,  of  a  member,  at  the  beginning  of  his  first  term  of 
service  in  our  House  of  Representatives,  being  elected  to  preside  over  its  delib- 
erations. That  he  continued  to  enjoy  the  entire  confidence  and  respect  of  his 
constituents  appears  from  the  fact  that  he  was  their  Representative  in  the  Con- 
federate Congress  during  the  whole  period  of  the  war,  and,  the  war  being  ended, 
that  he  was  selected  by  the  people  of  his  county  to  represent  them  in  the  Legis- 
lature convened  in  the  fall  of  1865  to  rehabilitate  the  State  as  a  member  of  the 
Union  under  President  Johnson's  plan  of  reconstruction. 

Since  Mr.  Smith  came  to  live  in  Raleigh,  in  1872,  my  acquaintance  with 
him  was  intimate  and  cordial,  and  I  had  the  opportunity  of  analyzing  his  quali- 
ties of  head  and  heart  that  gave  him  his  high  stand  in  the  profession  and  among 
the  people.  Undoubtedly  he  was  a  very  able  man,  and  his  mind  was  eminently 
Ic^cal.  He  was  possessed  of  a  fine  memory  and  had  the  command  of  an  excel- 
lent vocabulary.  He  was  a  good  classical,  as  well  as  English,  scholar,  tie 
was  conscientious  as  an  attorney,  and  he  always  gave  his  best  services  to  his 
clients.  Honesty,  of  the  old-fashioned  sort,  and  unswerving  integrity,  seemed 
to  be  a  part  of  his  very  nature.  I  have  always  regarded  him  as  one  of  the  most 
sincere  and  candid  of  men.  These  qualities  made  him  very  accessible  to,  and 
affable  with,  all  whom  he  supposed  to  have  like  traits;  and  to  them,  with  his 
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large  general  information,  his  extensive  personal  observation  of  men  and  affaiis, 
his  accurate  legal  learning,  he  could  not  but  be  a  very  entertainmg  and  instruc- 
tive companion.  He  was  one  of  the  most  fluent  talkers  and  speakers  I  have 
-ever  known.  He  was  seldom,  or  never,  at  a  loss  for  a  word,  and  that  the  best 
'word  to  express  his  idea.  I  have  often  thought  that,  if  the  arguments  I  have 
heard  him  make  before  Courts  and  juries,  without  brief  or  notes,  were  acca> 
rately  taken  down  by  a  reporter  as  they  fell  from  his  lips,  they  would  read  as 
well  as  if  he  had  reduced  them  to  writing  and  revised  them  beforehand.  If  any 
•criticism  is  to  be  made  of  his  style  as  a  writer,  it  is  that  his  sentences  are  gen- 
erally long  and  sometimes  rather  involved.  I  apprehend  this  never  arose  fraa 
the  fact  that  his  meaning  was  not  clear  to  his  own  mind,  and  that  any  senieDoe 
so  criticised,  if  read  by  him,  would  have  been  quite  clear  to  the  hearer.  He 
wrote  as  he  spoke,  and,  in  speaking,  the  inflection  of  his  voice  and  his  well- 
•chosen  words  made  what  he  said  perspicuous  as  well  as  impressive.  He  wrote 
fluently  as  he  talked,  and  his  manuscript — the  first  draft — was  singularly  free 
from  erasure  or  interlineation.  Having  expressed  his  ideas  in  apt  phrase,  be 
stopped  not  to  ornament  or  change  the  form  of  expression.  His  capacity  for 
labor  was  immense,  and,  indeed,  it  seemed  to  be  less  labor  for  him  to  think  aoid 
•communicate  his  thoughts  on  abstruse  questions  than  to  other  men,  however 
well  trained  their  minds  might  be.  To  any  one  who  will  take  up  the  tweiiiy> 
seven  volumes  of  our  Supreme  Court  Reports  in  which  his  opinions  will  be 
found,  the  amount  of  work  he  did  will  appear  almost  a  marvel.  During  ten  of 
the  nearly  twelve  years  of  his  service  as  Chief  Justice,  there  were  only  two 
Associate  Justices,  and  it  will  appear  that,  during  every  term,  he  took  opoo 
himself  a  full  share  of  the  work,  if  not  a  larger  share  than  either  of  his  Associates, 
while  three  of  those  Associates  successively  succumbed  to  the  burden — two  lay- 
ing it  down  because  they  could  bear  it  no  longer,  and  the  third  dying  under  its 
weight.  When  it  is  remembered  that,  during  all  those  years,  his  physical  con- 
dition was  precarious  and  he  suffered  from  a  complication  of  diseases,  either  of 
which,  he  had  reason  to  fear,  might  prove  fatal  to  him  at  any  time,  the  amount 
of  work  he  accomplished  is  still  more  wonderful.  His  memory  was  exceedinglj 
tenacious,  and  he  had,  doubtless,  a  more  intimate  acquaintance  with  the  past 
decisions  of  the  Court  than  any  other  lawyer  in  the  State,  whether  on  or  off  the 
bench.  This,  of  course,  lightened  his  labor  in  the  investigation  of  the  cases 
before  him,  and  his  facility  of  expression  gave  him  another  advantage  over 
almost  any  Associate.  I  but  express  the  known  opinion  of  his  brethren  on  the 
bench  when  I  say  that  the  loss  of  one  so  ready  as  he  was  to  recall,  on  the 
moment,  almost  any  decision  pertinent  to  the  matter  in  hand  made  by  the  Court 
since  its  organization,  will  be  felt  as  a  great  personal  inconvenience,  if  not  a 
calamity,  to  them.  When  the  traditions  of  the  Bench  and  the  Bar  in  Noitk 
Carolina  of  this  period  shall  have  faded  away,  the  North  Carolina  Reports, 
from  Vol.  78  to  104  inclusive,  will  be  a  monument,  are  perenmus^  to  Chief 
Justice  Smith's  greatness.     They  will  show  him  to  posterity,  what  all  men  now 
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admit  him  to  have  be«n— a  fine  scholar,  a  logical  reasoner.  a  learned  lawyer,  a 
wise  and  just  Judge,  a  good  and  great  man. 

Truthfulness  was  one  of  the  foundation  principles  of  our  broiher*s  character. 
and  his  mind  ever  instinctively  sought  the  truth  in  all  things.     While  in  politics, 
he  was  always  true  to  his  convictions,  but  he  could  never  be  a  partisan,  in  the 
offensive  sense  of  that  term  ;  he  was  ever  fair  to  an  opponent  and  charitable 
to  those  who  differed  with  him  in  opinion.     Otherwise,  a  life-time  Union  Whig 
could  never  have  received,  in  the  tempestuous  times  which  immediately  preceded 
the  war,    the  support  for  Speaker  of  secession   Democrats.    That  Governor 
Holden  should  have  selected  him  as  his  leading  counsel  in  the  impeachment 
trial,  though  a  member  of  the  executive  committee  of  the  party  opposed  to  his 
own,   is  proof  that  the  war  and  reconstruction  had  not  made  him  bitter  or 
intolerant.     It  is  well  for  a  State  and  people  when  we  can  praise  the  private 
character  of  our  Judges  without  reserve,  as   we   can   that  of  our   late   Chief 
Justice.     If  he  was  ever  accused,  or  suspected,  in  his  long  life  of  any  conduct 
unbecoming  an  honorable  man,  it  has  never  reached  the  tars  of  one  who  has 
been  his  neighbor  for  nearly  a  score  of  years.     Honest  and  fair  in  his  dealings, 
kind  and  generous  to  all  who  approached  him,  modest  in  his  demeanor,  refined 
in  conversation,  courteous  in  manner,  we  have  seen  him,  these  many  years, 
come  in  and  go  out  amongst  us.    And,  then,  ever  since  I  first  knew  him,  and  for 
how  many  years  before  I  know  not,  he  was  a  consistent  member  of  a  Christian 
church   which  is  of  the  strictest  in  its  requirements  as   to  the  character  and 
habits  of  its  members.     How  regular  he  was  in  attendance  at   the  services  of 
that  church,  and  how  he  prized  its  privileges !     The  busy  lawyer,  the  busier 
Judge,  never  failed  to  hear  when  the  iron  tongue  of  the  bell  called  him  to  the 
house  of  prayer.     Perhaps  his  experience  there  made  him  the  better  fitted  to 
perform  the  various  duties  of  his  profession  and  bis  office,  while  it  was  a  refresh- 
ment to  his  wearied  body  and  mind.     \Vho  knows?     He  was  not  one  to  obtrude 
his  sentiments  on  such  matters  upon  others.     But  we  are  free  to  judge  from 
results. 

Truly  it  is  well  to  contemplate  an  example  so  worthy  of  imitation.  A  long 
life  well  spent,  its  many  and  important  duties  conscientiously  performed,  great 
honors  modestly  worn,  habits  of  prudence  lengthening  the  years  of  usefulness 
beyond  the  span  usually  allotted  to  man  and  preserving  the  mental  powers  to 
the  last,  falling  with  his  armor  on,  and  a  descent  to  the  grave  without  fear, 
but  with  the  assurance  of  a  reasonable,  religious  and  holy  hope. 

"We  need  not  then  weep  for  him,  who  having  won 
The  bound  of  man's  appointed  years  at  last, 
Life's  blessings  all  enjoyed,  life's  labors  done, 

Serenely  to  his  final  rest  has  passed. 
While  the  soft  memory  of  his  virtues  yet 
Lingers  like  twilight  hues,  when  the  bright  sun  is  set.  ' 
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REMARKS   OF    MR.    A.    C.    AVERY,    ASSOCIATE  JUSTICE. 

Mr,  Chairman:  Chief  Justice  Smith  should  rank  among  the  forem<»t  men 
of  his  day  for  high  Christian  character,  learning  and  intellectual  power. 

His  elevation  to  positions,  political  and  judicial,  were  in  an  eminent  degree 
tributes  to  that  integrity  and  devotion  to  duty  that  could  not  fail  to  inspire  con- 
fidence. While  courteous  in  his  manner,  he  was  quiet,  undemonstntive  and 
guilelessly  fi'ank.  His  influence  over  men  was  not  due  to  natural  magnetbm 
nor  was  it  acquired  by  a  studied  suavity  or  artful  flattery.  He  was  kind  and 
careful  to  avoid  wounding  others,  because  his  heart  was  tender,  but  above  all 
because  he  was  a  meek  follower  of  Him  who  taught  the  lesson  of  love  to  man 
as  next  to  that  of  worship,  obedience  and  devotion  to  God.  Well  might  he  go 
to  his  eternal  re.st  with  the  prayer  on  his  lips,  **  That  mercy  I  to  others  shov. 
that  mercy  show  to  me." 

While  it  has  been  the  habit  of  our  educated  men  of  other  vocations  to  jeer 
at  the  legal  profession  for  the  want  of  a  high  religious,  if  not  moral,  tone 
among  its  members,  we  can  point  with  pride  to  the  pure  and  blameless  lives  of 
RuFFiN,  Nash,  Smith,  Ashe  and  Battle  among  the  dead,  and  Reade  and 
Dick  among  the  living,  who  have  honored  their  profession  and  their  State  by 
service  in  its  highest  Court. 

Chief  Justice  Smith,  like  General  Lee.  considered  duty  the  grandest  word  is 
our  vocabulary.  His  life  was  a  steady  struggle  to  leave  undone  no  duty,  vbether 
to  God,  to  the  State  under  which  he  held  a  great  trust,  or  to  his  fellow-mis. 
Economical  upon  principle,  because  he  considered  that  man  holds  wealth  by  the 
permission  of  his  Maker,  he  was  liberal  w^ithout  stint,  but  without  ostentation, 
in  the  cause  of  Him  whom  he  esteemed  the  giver  of  every  good  gift,  and  in 
relieving  the  necessities  of  the  poor,  to  whom  Christ  came  to  preach  the  gospel. 

North  Carolina  has  produced  no  man  of  more  varied  and  extensive  legal 
learning  than  the  late  Chief  Justice.  Able,  astute  and  ready  in  the  application 
of  legal  principles,  he  had  the  capacity  and  the  training  as  scholar  and  lawyer 
to  have  built  a  system  upon  the  broadest  foundation,  if  he  had  occupied  a 
position  like  Mansfield.  Hardwicke  or  Ruffin.  But  there  had  been  no 
limit  to  his  research  and  there  could  be  no  failure  in  his  resources  when  authori- 
ties were  needed.  A  leading  lawyer  of  the  State  has  suggested  that  it  was  his 
misfortune  to  have  acquired  too  much  knowledge  of  books,  because  it  led  hin 
to  follow  authority  sometimes  almost  blindly. 

The  legal  friend  to  whom  I  refer,  and  who  presides  in  our  Superior  Gout, 
said  of  him  but  a  few  weeks  since,  that  he  was  too  modest  to  realize  bow 
great  a  man  he  was,  and  often  cited  the  opinions  and  adopted  the  language  of 
Judges  in  other  States,  when  he  could  have  crystalized  the  principle  in  dearer 
and  more  forcible  terms  himself,  or  recurring  to  the  reason  of  the  thing,  bavt 
formulated  a  broader  and  better  rule  than  that  borrowed  from  one  infeiior 
to  himself  in  intellect  and  attainments. 
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In  political  life  it  is  said  that  he  was  careful,  conservative,  indeed  often  so 
cautious  that  he  seemed  to  shrink  from  responsibility  as  to  questions  of  public 
policy.  But  whether  in  political  life.  In  his  social  relations,  or  on  the  Bench, 
when  a  question  of  right  or  duty  arose,  he  was  prompt  to  decide  and  firm  and 
immovable  in  adhering  to  his  convictions 

He  was  permitted  to  go  in  and  out  before  the  people  of  North  Carolina 
for  more  than  three- score  years  and  ten.  Me  has  spent  a  long  and  useful  life 
among  them  and  left  them  the  heritage  of  a  splendid  example. 

He  has  now  gone  to  join  the  innumerable  caravan,  with  the  blessed  assurance 
of  knowing  **the  peace  that  passeth  all  understanding." 

REMARKS   OF    MR.    KDVVIN    G.    READE.    EX-ASSOCIATE  JUSTICE. 

I  knew  Judge  Smith  personally  and  as  a  practical  lawyer  for  thirty  years^ 
We  were  of  the  same  political  party.  We  were  in  Congress  together.  When 
he  came  upon  the  Bench  as  Chief  Justice,  I  was  Associate  Justice,  and  sat 
with  him  for  a  year.     I  have  known  him  as  Chief  Justice  ever  since. 

When  Moses  was  Judge  of  Israel  the  labor  was  too  much  for  him,  and  he 
was  instructed  to  select  from  *'  all  the  people  able  men,  such  as  feared  God,  men 
of  truth,  hating  covetousness,"  to  be  Judges  with  him.  Those  were  the  qual- 
ities of  a  Judge  prescribed  by  God  himself ;  and  Chief  Justice  Smith  had 
them  all. 

I  was  an  officer  with  him  in  a  business  institution,  and  we  were  members  of 
the. same  church,  and  our  social  relations  were  always  kind.  With  these  oppor- 
tunities of  knowing  him.  I  bear  earnest  testimony  to  his  virtues  in  all  the  rela- 
tions of  life. 

REMARKS   OF   MR.    J.    J.    DAVIS,    ASSOCIATE  JUSTICE. 

Mr,  Chairman  :  It  was  a  source  of  painful  regret  to  me  that,  by  reason  of 
protracted  sickness,  from  which  I  had  not  entirely  recovered,  I  was  not  able 
to  be  present  in  Raleigh  to  take  part  in  the  last  sad  funeral  rites  in  honor  of 
the  revered  late  Chief  Justice,  who  has  so  long  and  so  faithfully  served  the 
public,  and  to  whom  I  was  greatly  attached  :  for,  in  my  services  with  him  on 
the  bench,  I  had  learned  to  esteem  him  as  an  elder  brother  and  to  admire  him 
for  bis  great  learning  and  ability — his  devotion  to  principle — his  strict  adher- 
ence to  right  and  justice,  and,  if  possible,  still  more  for  his  unswerving  fidelity 
to  duty.  I  have  not  the  ability,  if  I  had  the  strength,  to  do  justice  to  his 
memory  ahd  character,  but  I  desire  to  say  a  few  words  in  tribute  to  his  worth 
as  a  man,  a  Judge,  and  a  Christian,  and  to  unite  with  my  brethren  in  expressions 
of  sorrow  at  his  loss  to  the  Slate,  as  well  as  to  his  family  and  friends. 

Judge  Smith  was  born  and  reared  in  the  town  of  Murfreesboro,  in  the 
county  of  Hertford,  and  to  the  last  of  his  long,  useful  and  honored  life,  he 
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cherished  a  fond  attachment  for  the  home  of  his  birth.  I  have  often  thought 
that  the  home  is  the  fountain  from  which  all  true  affection — all  real  and  tree 
patriotism — must  flow,  and  a  man's  love  for  his  whole  State  and  covntrr  is 
small,  indeed,  and  of  little  worth,  if  this  fountain  be  dried  up.  Love  and  affec- 
tion for  the  home  of  his  birth  never  grew  cold  in  the  heart  of  Judge  Smith, 
and  from  this  source  there  flowed  a  continually  broadening  stream  of  patriotic 
devotion  to  his  State  and  whole  country  which  made  him  at  all  times  the  advo- 
cate and  defender  of  justice  and  of  the  rights  and  liberties  of  the  people;  for, 
whether  in  the  halls  of  the  State  Legislature,  long  years  ago.  or  as  Solicitor  in 
his  judicial  circuit,  prosecuting  criminals  in  behalf  of  the  State  in  the  Soperior 
Courts,  or  in  the  Congress  of  the  United  States  before  the  late  war,  or  whether 
in  the  Confederate  Congress,  when  the  strength  of  the  law  was  greatly  weak- 
ened by  war  and  its  voice  was  well-nigh  drowned  by  the  roar  of  artillery,  or 
whether  on  the  bench  administering  justice  as  the  head  of  the  highest  Court  in 
the  Slate — in  every  position  and  at  all  times — the  Constitution  and  the  la*, 
under  which  alone  the  rights  and  liberties  of  the  poorest  and  humblest,  as  vdl 
as  of  the  richest  and  proudest,  can  safely  and  securely  rest,  were  his  guides — 
by  these  his  conduct  was  always  governed — it  was  these  that  he  had  sworn  to 
support,  and  it  was  to  these  that  he  was  ever  faithful  and  true.  As  a  lojal, 
faithful  and  patriotic  citizen,  he  knew  no  higher  law  than  these. 

The  vast  and  profound  legal  attainments  of  the  late  Chief  lusfice  are  kno«-n 
to  the  profession  and  to  the  public,  but  his  industrious  and  laborious  habiisare. 
perhaps,  not  so  universally  known.  He  was  a  man  of  much  general  learning 
and  knowledge,  and,  I  think,  the  most  studious  and  industrious  man  I  ever 
knew.  As  is  known,  he  was  born  in  1812,  and,  though  considerably  past  his 
"three-score  and  ten."  he  could  do  more  work,  and  did  more  work,  as  the 
Reports  of  the  Courts  will  show,  than  any  Judge  on  the  bench.  He  loved 
work  and  never  shirked  it.  It  has  long  been  the  custom  of  the  Court  to  take 
an  hour's  recess  for  dinner — from  two  to  three  o'clock — but  the  Chief  Justice 
rarely  went  home  to  his  dinner  at  that  hour  but  spent  it  in  the  conference  room 
or  the  libraiy,  and,  on  my  return  from  dinner,  I  usually  found  him  busily 
engaged  in  the  investigation  of  some  legal  question  under  consideration  before 
the  Court. 

I  often  felt  ashamed  that  I  could  not  keep  up  with  him  and  could  not  do  as 
much  work  as  he  did,  for  it  was  as  much  as  I  could  do  to  get  through  with  the 
share  of  work  allotted,  in  the  division  of  labor,  to  each  Judge,  but  he  always 
voluntirily  did  more.     He  was  punctual,  systematic  and  regular  in  hts  habits, 
and  unless  providentially  kept  away,  he  was  always  at  his  post  of  duty  in  this 
Court  when  the  clock  struck  11  in  the  morning  or  3  in  the  afternoon. 

He  was  a  sincere  Christian,  a  pious  and  devoted  member  of  the  Presbyterian 
Church,  and  prompt  and  strict  in  the  discharge  of  his  religious  duties.     In  hiin 
there  was  no  false  pretense,  no  hypocrisy,  no  sham.     He  never  did  anythiogfor 
mere  show — he  was  no  mere  pretender,  but  was  earnest,  candid  and  siooere. 
Though  he  never  vaunted  or  proclaimed  his  charities,  few  men  were  more 
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charitable  than  he.  In  giving  he  observed  the  precept  of  our  Saviour:  •*WheT» 
thou  doest  alms  let  not  thy  left  hand  know  what  thy  right  hand  doeth." 

He  despised  all  devious  and  doubtful  ways  and  everything  like  pettifoggery^ 
and  his  professional  life  presents  a  high  and  noble  example  for  the  emulation  of 
the  young. 

He  had  little  toleration  for  violations  of  the  law  and  as  little  for  the  violatioit 
of  the  rules  prescribed  for  the  trial  of  causes  in  Court,  and  if  he  sometimes 
seemed  impatient  with  some  brother  of  the  bar,  who  desired  the  Court  to  make 
an  exception  and  depart  from  any  one  of  these  rules,  it  was  not  from  an  unkind 
heart,  but  from  a  love  of  system  and  order.  He  loved  justice  and  was  a 
scrupulous  adherent  to  the  rules  and  methods  which,  by  experience,  had  been 
found  safest  and  surest  in  its  administration. 

An  upiight  and  a  just  Judge  and  a  faithful  Christian  man  has  left  us,  and  to 
him,  1  feel  assured,  death  was  but  the  opening  of  the  gale  to  an  abode  of 
eternal  rest  and  happiness. 

REMARKS   UF    MR.    W.    J.    I'EELE. 

Coming  from  the  same  section  of  the  State  as  our  late  honored  Chief  Justice^ 
and  having  enjoyed  to  a  certain  extent  an  intimacy  with  him,  it  is  not  inappro- 
priate that  I  should  add  my  testimony  to  what  has  already  been  so  well  said. 

The  first  time  I  ever  saw  him  was  in  the  trial  of  the  "Crocker  will  case,'^ 
one  of  some  local  celebrity  in  Northampton,  in  which  he  was  opposed  by  Gov- 
ernor Bragg  and  other  distinguished  lawyers.  Though  I  did  not  then  under- 
stand the  issues  involved,  I  felt  instinctively  that  it  was  a  contest  among  giants. 
It  was  the  first  time  my  attention  had  ever  been  given  to  a  purely  civil  matter. 
I  never  forgot  him.  His  strong  earnest  face,  his  freedom  from  affectation,  his 
even  flow  of  elegant  language,  impressed  me  then  as  always  since. 

The  testimony  of  the  old  men  in  the  counties  where  he  practiced  most  and 
was  best  known  is  practically  unanimous  as  to  his  sterling  integrity  and  great 
legal  attainments. 

When  the  question  of  his  re-nomination  was  last  before  the  people  I  was  told 
by  Mr.  Winborne,  of  Hertford,  and  Mr.  (Jay,  of  Northampton,  that  they  had 
never  seen  ihe  old  men  take  so  much  interest  in  the  primaries  and  the  elections. 
The  late  Mr.  Bagley  used  to  talk  with  me  often  of  the  Chief  Justice  and  always 
in  terms  of  the  greatest  respect.  Speaking  of  his  great  powers  of  enduring 
labor  as  compared  with  his  late  illustrious  compeers  and  associates,  he  would 
say  with  earnestness,  "the  old  Chief  beats  them  all.'*  And  he  was  right — he 
has  outlasted  them. 

Standing  far  down  in  the  valley,  it  is  not  for  me  to  judge  between  these 
peaks  of  legal  eminence.  I  have  no  hesitancy  in  saying,  however,  that  he  was 
the  most  widely  read  lawyer  I  ever  knew,  not  only  in  law,  but  in  the  branches 
collateral  thereto.  When  I  was,  as  I  thought,  specially  posted  on  some  sub- 
ject off  the  beaten  track,  I  had  a  few  times  attempted   to  sound  him.     But  I 
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cannot  remember  that  he  ever  failed  to  throw  a  flood  of  new  light  upon  it. 
The  last  time  I  made  such  an  attempt  was  just  before  the  end  of  the  term  Un  sum- 
mer. I  had  lately  read  a  learned  disquisition  upon  the  colonial  meaning  of  th« 
word  "regulate"  as  used  in  the  Constitution  of  the  United  States.  Aficr^be 
adjournment  for  the  day,  I  sprung  my  new  mine  of  information.  lie  lisierwd 
patiently  until  I  had  finished,  and  then,  without  the  slightest  hesitation,  took 
up  the  di.scussion,  and  finally  referred  me  to  a  book  (which  be  afterwards  gzxt 
me)  which  contained  the  fullest  treatment  of  the  whole  subject. 

In  undertaking  to  estimate  the  factors  of  his  greatness,  I  should  say  ther 
were  integrity  and  industry  coupled  with  a  strong  understanding  and  a  most 
retentive  piemory.  His  integrity  was  tried  in  the  fiery  crucible  of  politics  in  three 
generations,  and  was  never  questioned.  Of  his  industry  it  is  enough  to  »t 
that  he  labored  side  by  side  with  his  illustrious  compeer,  Judge  Ashe,  and  did 
his  full  share  of  the  work  of  an  overburdened  Court.  A  shrewd  observer  of 
men,  who  has  known  him  for  forty  years,  has  told  me  that  at  the  age  of  thirty, 
five  he  was  intellectually  the  strongest  man  he  ever  knew — could  cope  with  any 
man  in  anything. 

In  manner  he  was  kind  and  affable  :  but  there  was  a  touch  of  severity  in  hi> 
smile  when  some  of  us  would  attempt  to  get  in  some  facts  before  the  Conn 
which  were  not  of  record.' 

In  his  charities  he  used  the  same  discrimination  that  characterized  him  in 
other  matters.  A  young  lawyer  who  read  law  in  his  law-ofHce  told  me  that  while 
he  gave  freely  to  the  needy  and  deserving,  he  would,  by  a  few  well  directed 
inquiries,  discover  the  unworthy,  and  to  them  he  would  give  only  advice.  The 
example  of  this  old  man,  patient,  frugal,  industrious,  scourged  by  disease, 
yet  toiling  on  in  uncomplaining  silence  almost  up  to  the  very  last  day  of  his 
life,  is  one  of  the  brightest  and  most  encouraging  chapters  in  life's  history  thu 
has  yet  been  unfolded  to  me. 

It  was  fit  and  proper  then  that  at  the  sunset  of  a  beautiful  Indian  Summer 
day  they  should  have  laid  him  away  *'cool  and  sweet"  in  his  grave,  in  Oak- 
wood  Cemetery,  where  sleep  the  hallowed  forms  of  so  many  of  North  Carolina's 
distinguished  sons  who,  like  him,  have  been  an  honor  to  their  State,  and  whom, 
like  him,  she  in  her  turn  hath  delighted  to  honor.  A  day  which  was  a  fit 
emblem  of  his  full-orbed  day  of  life,  which  rose  to  the  noontide  of  a  splendid 
manhood,  and  then  slowly  sank  away  to  the  genial  evening  of  a  kind,  a  Qsefnl. 
and  an  uncorrupt  old  age.  And  now  his  memory,  like  a  slow-fading  twilight. 
k)ng  shall  dwell  in  the  minds  and  hearts  of  a  people  he  served  so  faithfully  and 
well. 
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RESPONSE   OF   CIIIFF   JUSTICE   MERRIMON. 

The  members  of  the  Court  join  heartily  in  the  well- deserved  tribute  of  the 
Bar  to  the  memory,  life  and  character  of  the  late  Chief  Justice.  Too  much  can 
scarcely  be  said  in  praise  of  his  great  virtues  and  multiplied  excellencies. 

We  are  very  sensible  of  the  great  loss  the  Bar,  the  people  and  the  State  have 
sustained  by  his  death,  but  we  feel  and  realize  in 'a  much  keener  sense  the  loss 
the  Court  itself  has  sustained,  in  that  it  no  longer  has  the  advantage  of  his 
guidance,  great  learning,  extraordinary  industry,  large  experience  and  sound 
judg;ment  in  expounding  the  law  and  applying  its  principles  in  the  decision  of 
cases  and  in  the  general  conduct  of  the  business  of  the  Court. 

He  posseb<:ed  fine  native  talents,  strengthened  and  enriched  by  liberal  educa- 
tion. He  had  varied  and  extensive  learning,  and,  especially,  he  was  very 
thoroughly  versed  in  the  principles  of  the  common  and  statute  law.  He  had  a 
thorough  knowledge  of  the  laws  of  this  State,  and  of  the  practice  of  the  Courts, 
and  hence,  in  large  measure,  his  promptitude  and  correctness  in  applying  them 
to  cases.  He  was  unusually  familiar  with  decided  cases,  and  could  promptly 
cite  the  leading  ones  without  consulting  a  digest  or  book  of  citations.  Gener- 
ally, upon  the  statement  of  a  case,  at  a  glance,  he  saw  the  correct  application 
of  the  law  to  it. 

His  opinions  are  able — strong  in  their  reasoning;  many  of  tl  em  are  learned, 
and  all  bespeak  a  noble  spirit  of  justice.     These  will  be  consulud  and  cited  by 
Courts  and  lawyers  in  all  the  future,  and  they  constitute  the  i  lincipal  record 
that  will  transmit  his  name  in  honor  to  posterity.     He  was  a  '^\eat  lawyer,  a 
very  able,  learned  and  just  Judge. 

His  was  a  fine  type  of  human  nature.  In  stature,  he  was  :.!u  ve  medium 
height,  inclined  to  corpulency,  manly  and  dignified  in  his  appearar.ce  and  bear- 
ing, while  his  face,  features  and  eyes  suggested  great  intelligence  resolution 
and  firmness.  His  intellectual  faculties  were  of  a  high  order,  capable  of  steady 
and  prolonged  efTorts.  He  was  guided  by  the  sternest  principles  of  morality 
and  integrity.  He  believed  firmly  in  God,  and  unostentatiously  prc»fessed  faith 
in  Jesus  Christ  as  the  Savior  of  mankind.  Although  an  earnest  member  of  a 
religious  denomination,  he  was  catholic  in  his  religious  views  and  tolerant  of 
other  like  denominations.  He  was  charitable  without  display,  and  his  ear  and 
heart  were  ever  open  to  the  cry  of  the  wretched. 

He  was  patriotic — the  firm  friend  of  free  constitutional  government — and 
took  deep  interest  in  whatever  concerned  the  welfare  of  his  country,  whether 
of  statesmanship  or  the  administration  of  its  laws.  He  was  orderly,  prompt 
and  exact  in  all  his  labors  and  dealings;  he  was  modest — never  obtrusive — 
courteous,  brave  and  honorable  in  his  intercourse  with  men.  His  friendships 
were  sincere  and  warm  without  parade;  his  conversations,  ever  pure  in  their 
tone,  were  agreeable,  interesting  and  profitable  to  all  who  heard  them.  The 
example  set  by  his  whole  life  was  salutary,  and  of  him  it  may  appropriately  be 
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said:  "  Mark  the  perfect  man  and  behold  the  upright,  for  the  end  of  that  maa 
is  peace. " 

He  shared  largely  in  the  honors  of  this  life,  reaching  them  without  intrigae 
or  questionable  efforts.  He  filled  many  important  public  stations,  always  suc- 
•cessfully  and  with  distinguished  credit  to  himeelf .  In  all  respects  he  was  highly 
exemplary,  in  many  he  was  great.  His  whole  record  is  stainless.  He  lived  i 
long,  eminently  useful  and  honorable  life,  and  at  last,  in  the  order  of  nature, 
died  quietly,  and,  as  he  desired  to  do,  in  the  midst  of  his  labors.  His  end  was 
peace! 

Let  the  memorial  proceedings  of  the  Bar  be  spread  upon  the  record  and 
reported  in  an  appropriate  place  in  the  forthcoming  volume  of  the  Reports. 
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ACCOUNT: 

In  order  to  coDstitute  a  mutual  running  account,  there  must  be  an 
understanding  or  agreement  between  the  parties,  express  or 
implied,  from  the  nature  of  the  dealings,  that  the  items  of  an- 
account  shall  be  applied  as  payments  upon  the  others.  Mere 
disconnected  and  opposing  demands  are  not  sufficient.  Stokes 
V.  Taylor,  394. 

ACQUIESCENCE: 

When  heirs  and  others  deemed  to  have  acquiesced  in  irregular  order 
of  sale,  801. 

ACTION: 

Pendency  of  former  action  for  same  cause  must  be  specially 
pleaded,  161. 

Misjoinder  of  action,  176. 

ACTION  TO  RECOVER  LAND: 

1.  Where  possession  is  relied  upon  to  perfect  title  to  land,  such  pos- 

session must  be  shown  either  by  proof  of  known  and  visible 
boundaries  of  the  claim,  by  the  definite  calls  in  a  deed,  or  by 
making  certain,  by  evidence  dehors,  an  ambiguous  description 
in  a  deed.     Davis  v.  Stroud,  484. 

2.  In  an  ordinary  action  to  recover  land,  the  plaintiff  must  locate 

the  property  sued  for  with  reasonable  certainty,  and  then  prove 
the  defendant's  unlawful  possession  or  trespass  thereon.     Ibid. 

3.  Where  W.  sold  a  tract  of  land  to  D. ,  who,  after  conveying  several 

parts  thereof  to  other  parties,  abandoned  his  purchase,  surren- 
dered his  evidence  of  title  and  gave  up  possession,  and  W.  con- 
tracted to  sell  to  H.  the  "  residue"  of  the  tract  sold  to  D.,  and 
executed  title  bond  in  pursuance  thereof:  Held,  (1)  that  in  an 
action  by  those  claiming  under  H.  for  possession  against  one 
alleged  to  be  a  trespasser,  they  must  distinctly  locate  the  '*  resi- 
due "  by  competent  proof  of  the  quantities  of  land  sold  by  D.  to 
other  parties  while  in  his  possession;  (2)  that  the  conveyances  to 
such  other  parties  being  the  best  evidence  of  their  boundaries, 
parol  or  secondary  proof  was  not  admissible  in  the  absence  of 
evidence  of  the  loss  or  destruction  of  such  conveyances,  and  (8) 
that  boundaries  of  such  '* residue"  were  identical  w^ith  those 
alleged  in  the  complaint.    Ibid. 
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4.  Where  the  Court  instructed  the  jury  that  the  plaintiffs  had  doc 

offered  sufficient  evidence  of  possession  to  acquire  title— the 
defendant  having  denied  plaintiffs'  title — and  the  case  on  appeal 
disclosed  no  such  evidence:  Held  not  to  be  erroneous,  aithoogh 
the  defendant  had,  in  its  answer,  deduced  its  title  to  a  part  of 
the  land  in  controversy  from  the  plaintiffs — the  defendant  hav- 
ing averred  a  good  title  in  itself.   Crreenville  v.  Steamship  Co.,  91. 

5.  Under  a  general  denial  in  the  present  system  of  pleading,  as  under 

the  general  issue  in  the  former  practice,  in  an  action  to  recoT«r 
possession  of  land,  any  conveyance  produced  by  the  plaintiff  as 
a  link  in  his  chain  of  title  niav  be  attacked  by  showing  its 
invalidity  to  pass  title.     Mobley  v.  Griffin,  112. 

6.  Where  the  plaintiff  in  an  action  to  recover  land  deduces  his  title 

through  execution  sale,  the  burden  is  on  the  defendant  to  show 
that  no  homestead  had  been  allotted  to  the  execution  debtor 
before  sale;  but  where  that  fact  appears,  whether  by  the  admis- 
sion of  the  parties  or  by  evidence  proceeding  from  either  of 
them,  it  will  prevent  a  recovery,  although  not  specially  pleaded. 
Ibid. 

7.  The  several  methods  of  establishing  a.  prima  facie  case,  in  actions 

to  recover  land,  pointed  out  by  Avery,  J.    Ibid, 

8.  In  an  action  to  recover  land,  the  defendant,  being  unable  to  give 

the  defence  bond  required,  procured  a  third  party  to  execute 
and  deposit  a  mortgage  in  lieu  thereof,  as  provided  by  section 
117  of  The  Code.  Pending  the  action,  the  mortgagor  purchased 
at  a  tax-sale  a  portion  of  the  land  in  suit.  The  plaintiff  recov- 
ered against  the  defendant,  and,  in  attempting  to  enforce  his 
recovery  of  costs  and  damages  by  a  foreclosure  of  the  mortgage, 
was  opposed  by  the  mortgagor's  application  to  have  a  reference 
and  adjustment  of  their  relative  interests  in  the  land  recovered, 
and  to  be  credited  with  his  share  thereof:  Held^  that  the  appli- 
cation was  properly  denied — the  mortgagor's  interest,  if  any, 
being  wholly  foreign  to  the  action,  and  he  could  not  be  allowed 
in  this  manner  to  interfere  with  plaintiff's  rights  under  his  judg- 
ment.    Ryan  v.  Martin,  176. 

9.  The  former  judgment  in  this  action  is  explained  and  affirmed. 

Ibid. 

10.  In  an  action  to  recover  land,  the  statute  {The  Code,  $i 237)  was 
sufficiently  complied  with  when  the  defendant  made  affidavit 
that  he  was  not  worth  two  hundred  dollars  in  any  property 
whatever,  and  was  unable  to  give  the  undertaking  required,  and 
his  counsel  certified  that  they  had  examined  his  case  and  were 
of  opinion  he  **  had  a  good  defence  to  the  action."  Wiban  v. 
Fowler,  471. 
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11.  Refusal  of  the  Court,  upon  such  affidavit  and  certificate,  to  allow 

him  to  plead,  answer  or  demur  without  giving  security,  because 
it  also  appeared  that  he  was  worth  real  estate  to  the  value  of 
one  hundred  and  twenty-five  dollars,  was  error.    Ibid, 

12.  Nor  does  the  statute  provide  that  in  such  cases  the  Court  may 

require  a  less  sum  than  two  hundred  dollars.  The  purpose  of 
the  law  is  to  provide  for  persons  too  poor  to  give  the  undertaking 
ordinarily  required,  and  the  Court  has  no  discretion  in  the  mat- 
ter.    Ibid. 

13.  The  law  in  this  respect  is  not  changed  by  The  Code,  §117.    It 

simply  provides  for  a  mortgage  in  lieu  of  security.     Ibid. 

14.  The  certificate  of  counsel  applies  only  to  the  action  as  then  con- 

stituted, and  not  to  any  other  possible  action  that  might  be 
brought  by  plaintiff  for  same  or  similar  relief.     Ibid. 

15.  When  A.  purchased  and  paid  for  land,  and  had  title  made  to  B. 

for  the  purpose  of  defrauding  his  creditors,  and  judgments  were 
obtained  against  him,  and  the  land  sold  under  execution:  Heldj 
the  purchaner  got  no  title.     Everett  v.  Raby,  479. 

16.  When  one  has  only  a  right  in  equity  to  convert  the  holder  of  the 

legal  estate  into  a  trustee,  and  call  for  a  conveyance,  there  is  not 
such  a  trust  estate  created  as  is  subject  to  sale  under  an  ordinary 
execution.     Ibid. 

17.  The  remedy  of  the  judgment  creditor  is  an  action  in  the  nature 

of  a  creditor's  bill  to  subject  the  land  to  the  payment  of  debts. 
Ibid. 

ADMINISTRATION: 

1.  6.  contracted  to  sell  J.  land.     In  the  agreement  it  was  provided 

that  title  should  be  retained  till  purchase  money  was  paid,  when 
the  land  should  be  conveyed  to  vendee  by  the  vendor  "or  his 
lawful  representatives/*  It  was  also  stipulated  that,  in  default 
of  payment,  the  vendor,  *'  or  his  lawful  representatives,"  might 
sell  the  land  and  apply  the  proceeds  to  the  satisfaction  of  any 
sums  due:  Held,  that  the  words  *' lawful  representatives" 
meant  the  executors  or  administrators  of  the  vendor,  and  con- 
ferred upon  them  not  only  the  power  to  sell,  but  the  power  to 
convey.     Overman  v.  Jackson,  4. 

2.  Where  administration  was  granted  in  1866,  and  in  1872  two  of 

the  distributees,  who  were  then  of  age,  receipted  the  adminis- 
trator in  full  for  their  shares,  but  in  1886  joined  with  the  remain- 
ing distributees  and  an  administrator  de  bonis  non  in  an  action 
for  a  settlement  of  the  first  administration:  It  is  held^  that  the 
action  was  barred  by  the  three  years'  statute  of  limitation,  as 
to  the  distributees  who  gave  the  receipts — the  statute  begin- 
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ning  to  run,  as  to  them,  from  the  date  of  Buch  receipts.  Cop- 
persmith V.  Wilson,  28. 

3.  An  action  to  enforce  the  settlement  and  distribution  of  unadmiii- 

istered  assets  in  the  hards  of  a  former  administrator  or  execator 
must  be  prosecuted  bj  an  administrator  de  bonis  non^  QiUiawL 
V.  Watkins,  180. 

4.  The  provision  of  the  statute  {Tfie  Code,  %%  1410,  1413,  1414  and 

1590),  requiring  that  all  sales  of  personal  estates  bj  executors 
and  administrators,  and  all  sales  and  ren tings  of  personal  aod 
real  property  by  guardians,  shall  be  made  publicly,  and,  upon 
the  terms  therein  prescribed,  are  peremptory  and  leave  no  di^ 
cretion  to  such  executors,  guardians,  &c.,  and  if  they  fail  to 
observe  them,  they  become  liable  for  the  penalty  provided  to 
any  one  who  will  sue  therefor.     Pate  v.  Kennedy,  234. 

5.  Where  an  intestate  had  made  no  effort  for  seventeen  montte 

prior  to  his  death  to  enforce  the  collection  of  a  docketed  jadg- 
ment,  and  his  administrator  did  not  move  in  the  matter  for 
more  than  three  years,  when,  upon  motion  for  leave  to  iasue 
execution,  the  judgment  debtor  proved  to  the  satisfaction  of  the 
Court  that  he  had  paid  the  judgment:  Held,  that  the  administn- 
tor  should  not  be  charged  with  that  amount.    Pate  v.  Oliver,  4^. 

6.  That  the  evidence  of  the  judgment  debtor  was  competent,  on  the 

motion  to  issue  execution,  to  prove  that  he  had  paid  the  judg- 
ment to  the  intestate.     Ibid, 

7.  Where  an  intestate  at  the  time  of  his  death  was  carrying  on  a 

large  tur})entine  business,  and  had  leased  from  various  parties 
for  the  current  year  a  number  of  ''  boxes,**  at  a  stipulated  price, 
and  his  administrator  sold  the  unexpired  leases,  together  with 
the  turpentine  in  box,  at  public  sale,  when  the  lessors  became 
the  purchasers:  Held,  that  under  the  peculiar  circumstances  of 
the  case,  such  sale  and  purchase  did  not  extinguish  the  rent  or 
merge  the  contract  of  lease  in  that  of  the  purchase,  but  the  lia- 
bility of  the  lessee's  estate  for  the  rent  for  the  entire  term  con- 
tinued in  force.     Ibid. 

8.  Where  an  estate  is  insolvent,  no  counter-claim  againet  an  action. 

by  the  personal  representative,  beyond  the  rateable  proportion 
of  him  who  pleads  the  counter-claim  to  the  assets,  will  be 
allowed.     Ibid. 

9.  If  the  personal  representative  voluntarily  yields  to  the  entire 

amount  of  a  counter-claim  when  the  estate  is  insolvent,  he  wDl 
be  liable  to  the  other  creditors  for  the  excess  of  the  rateable  por- 
tion.   Ibid. 

10.  But  if  he  honestly  resists  such  counter-claim,  and  it  is  adjudged 
against  him  by  the  Court  having  cognizance  of  the  matter,  he 
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will  be  protected,  though  such  judgment  be  erroneous  and  he 
did  not  appeal  from  it.    Ibid. 

11.  Where  there  is  a  valid  lien  upon  the  property  sold  bj  a  personal 

representative,  he  is  required  by  the  statute  {The  Code,  §  1416) 
to  apply  the  proceeds  of  the  sale  first  to  the  eatisfaction  of  such 
lien.    Ibid, 

12.  Where  the  intestate,  in  furtherance  of  a  purpose  to  purchase  a 

tract  of  land,  became  the  assignee  of  a  debt  which  was  a  charge 
upon  it,  and,  by  an  arrangement  with  the  other  parties  in  inter- 
est, assumed  to  pay  a  balance  which  was  necessary  to  complete 
his  purchase,  which  balance  he  was  adjudged  to  pay  into  Court: 
Held,  that  he  thereby  became  the  owner  of  an  equity  in  the 
land,  and  his  personal  estate  was  primarily  chargeable  with  the 
amount  so  adjudged  to  be  paid,  and  hU  personal  representative 
was  authorized  to  discharge  il  from  the  personal  estate,  if  suf- 
ficient.   Ibid. 

13.  An  administrator  will  not  be  charged  with  the  rental  value  of 

property  found  at  the  death  of  his  intestate  in  the  possession  of 
the  latter,  where  he  obtained  possession  of  it  under  a  condi- 
tional sale,  and  the  vendor  resumed  possession  and  sold  for 
balance  of  purchase  money — particularly  when  ic  appeared  that 
the  arrangement  was  beneficial  to  the  estate.     Ibid, 

14.  M.  executed  to  *'  B.,  executor  of  R.  B.,"  a  bond  for  the  payment 

of  money;  B.  died,  and  his  administrator  brought  action  for  the 
recovery  of  the  amount  due:  Held,  (1)  that  B.  s  administrator 
could  not  maintain  the  action,  and  that  it  should  have  been 
brought  by  the  administrator  de  bo7iis  non  of  R.  B.;  (2)  that 
while  the  possession  of  a  bond  made  payable  to  another  party 
will  ordinarily  raise  a  presumption,  as  against  the  obh'gor,  that 
he  who  has  that  possession  is  the  rightful  owner,  and  will 
enable  him  to  maintain  an  action  thereon  in  his  own  name,  yet 
where,  upon  the  face  of  the  instrument,  it  appears  that  the  per- 
son to  whom  it  was  given  took  it  in  a  fiduciary  capacity,  the 
possession  by  the  personal  representative  raises  no  presumption 
that  his  intestate  had  become  the  owner  in  his  individual 
capacity,  and  the  burden  is  upon  him  to  show  affirmatively  a 
transfer  of  ownership.     BaUinger  v.  Cureton,  474. 

15.  Where  an  administrator  qualified  in  1862  and  died  in  1869,  and 

an  administrator  de  bonis  noii  was  appointed  in  1886.  the  estate 
must  be  settled  according  to  the  law  as  ic  stood  before  July  1st, 
1869.     Brittain  v.  Dickson,  547. 

16.  The  authority  of  an  administrator  de  bonis  non  relates  back  to 

the  death  of  his  intestate,  but  he  cannot  be  held  responsible  for 
assets  which  did  not  come  into  his  hands,  or,  by  reasonable 
diligence,  he  could  not  have  collected.     Ibid, 
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17.  Where  it  is  dear  that  an  administrator  could  not  reoorer,  he 

ought  not  to  bring  suit.    Ibid. 

18.  An  estate  is  open  until  it  is  settled.    Stale  claims  are  as  good  u 

others,  unless  barred  by  the  statute.     Ibid. 

19.  Where  the  heirs  and  next  of  kin  allowed  six  years  during  the 

life  of  the  administrator  to  elapse,  and  waited  twelve  years  for 
an  administrator  de  bonis  non  to  be  appointed,  and  no  effort 
was  made  to  procure  a  settlement  of  the  estate,  the  law  will  not 
help  them,  except  in  cases  prescribed  by  statute.    Ibid, 

20.  Where  it  appeared  that  a  former  administrator  was  insolvent. 

his  bond  lost  and  sureties  unknown:  It  was  held,  that  it  was  not 
necessary  for  the  administrator  de  bonis  non  to  bring  an  action 
against  the  administrator  of  such  administrator  before  making 
application  to  make  real  estate  assets.     Ibid. 

21.  Ordinarily  any  controversy  respecting  a  debt  against  the  estate 

should  be  determined  before  g^nting  license  to  sell  for  assets. 
Ibid. 

22.  To  enable  the  personal  representative  of  a  deceased  person  to 

avail  himself  of  the  limitations  provided  in  The  Code,  ^153(2), 
he  must  allege  in  his  plea,  and  prove  upon  the  trial,  that  be 
made  the  advertisement,  or  gave  the  personal  notice  to  the 
creditors,  as  prescribed  in  the  statute.    Love  v.  Ingram,  6iW. 

2f3.  The  mere  lapse  of  time — seven  years — does  not  create  the  bar:  it 
must  be  coupled  with  the  advertisement,  or  personal  notice, 
and  when  these  have  been  made,  the  statute  will  begin  to  nm 
from  the  date  of  the  qualification  of  the  executor  or  administra- 
tor.    Ibid. 

Defendant  executor  liable  for  costs,  where  plaintiff  pleads  statute 
limitation,  408. 

Settlement  by  administrator,  566. 

Conveyance  by  executor  cannot  change  order  of  descent,  625. 

ADMINISTRATOR:  See  Administration. 

ADMINISTRATOR'S  BOND:  See  Bond,  Administrator's. 

AGENCY: 

1.  The  authority  conferred  upon  an  agent,  as  a  general  rule,  maybe 

revoked  at  any  time,  but  such  revocation  will  not  deprive  the 
agent  of  his  right  to  compensation  for  services  rendered  while 
the  relation  of  principal  and  agent  existed,  although  the  event 
upon  which  the  agent's  compensation  depended  did  not  occur 
until  after  his  discharge.     Martin  v.  HoUy,  36. 

2.  If  one  falsely  represents  himself  as  the  agent  of  another,  and.  in 

that  capacity,  enters  into  a  contract  with  a  third  party,  which 
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the  alleged  principal  repudiates,  the  agent  does  not  thereby 
become  liable  upon  the  contract,  unless  he  receives  the  consid- 
eration, in  which  event  an  implied  promise  to  pay  arises,  but 
he  may  be  liable /or  damages  arising  from  his  false  assumption 
of  authority.     Russell  v.  Konnce  287. 

AGRICULTURAL  LIEN:  See  Lien. 

ALIMONY  PENDENTE  LITE:  See  Marriage  and  Divorce. 

AMENDMENT: 

1.  The  Court  had  the  power,  and  did  not  commit  error  in  drdering 

the  record  of  the  trial  of  a  criminal  action  to  be  amended  by 
inserting  the  plea  of  not  guilty  after  verdict,  when  all  the  cir- 
cumstances connected  with  the  trial  showed  that  both  the  State 
and  the  defendant  had  proceeded  upon  the  assumption  that  the 
plea  had  been  in  fact  made,  but  its  formal  entry  of  record  had 
been  inadvertently  omitted.     State  v.  Farror,  702. 

2.  The  defendant  was  arraigned  in  the  Inferior  Court  upon  an  indict- 

ment which  purported  to  have  been  regularly  presented  by  the 
grand  jury  at)  a  "  true  bill;  *'  she  pleaded  not  guilty,  but  upon 
trial  was  convicted;  before  judgment  she  moved,  upon  affida- 
vits, to  amend  the  record  so  that  it  would  show  that  no  indict- 
ment had,  in  fact,  been  found;  the  Court  denied  the  motion 
because  not  made  inapt  time;  the  defendant  then  moved  to 
arrest  the  judgment,  which  being  also  denied,  and  judgment 
being  ))ronounced,  she  appealed  to  the  superior  Court,  which 
arrested  judgment:  Held,  (1.)  That  while  the  motion  in  arrest 
was  properly  refused,  the  Inferior  Court  erred  in  not  entertain- 
ing the  motion  to  amend:  it  was  its  duty  to  cause  the  record, 
at  any  stage  of  the  case,  to  be  corrected  so  as  to  speak  the  truth, 
and  render  such  judgment  as  the  true  record  might  require. 
(2.)  That  the  Superior  Court  erred  in  arresting  the  judgment  of 
the  Inferior  Court;  it  should  have  reversed  the  judgment  of 
the  latter  in  ruling  that  the  motion  to  amend  was  not  made  in  apt 
time,  and  remanded  the  case,  w^ith  directions  to  proceed  with 
the  hearing  of  the  motion.    State  v.  Harrison,  728. 

Refusal  to  allow  amendment  to  pleadings  not  assignable  as  error, 
305. 

In  attachment  proceedings,  838. 

To  pleadings,  894. 

Of  Justice's  warrant,  694. 

Of  verdict,  651. 

AMERCEMENT: 

Action  upon  official  bond  of  Sheriff  to  recover  penalty  for  amerce- 
ment imposed  six  years  previously  barred  by  statute,  224. 
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APPEAL: 

1.  Although  there  may   be  no  formal  assignment  of   error,  the 

Supreme  Court  will  inspect  the  whole  record  and  pronounce 
such  judgment  as  in  law  ought  to  have  been  rendered.  '  Hutmm 
V.  Sawyer,  1. 

2.  An  appeal  will  not  be  dismissed  where  the  undertaking  was  not 

flled  within  the  prescribed  time,  but  was  filed  before  the  tran- 
script of  the  record  was  submitted  to  the  Supreme  Court.  Laws 
1889.  ch.  135,  $^  6.     Houserton  v.  Sexton,  75. 

3.  Where,  upon  disagreement,  the  case  on  appeal  was  settled  by  the 

Judge,  who  added  to  the  case,  **  I  do  not  remember  distinctly 
what  occurred;  I  believe  that  this  statement  is  correct;  there- 
fore adopt  it,"  it  was  remanded  to  the  Judge,  in  order  to  settle 
the  case  again.     Simmons  v.  Andrews.  127. 

4.  Wliere  a  jury  is  waived,  and  the  Judge  tries  the  facts,  errors 

committed  by  him  in  the  reception  or  rejection  of  evidence  are 
reviewable  upon  appeal.     Puffer  v.  Baker,  148. 

5.  The  admission  of  irrelevant  testimony  is  not  ground  for  new  trial, 

if  it  is  apparent  that  it  was  harmless.     Ibid. 

6.  Where  it  appears  from  the  record  that  no  cause  of  action  exists. 

the  Supreme  Court  will  ex  mero  motu  dismiss  the  appeal  for 
want  of  jurisdiction.     Peacock  v.  Stott,  154. 

7.  The  Supreme  Court  will  examine  the  entire  record  upon  an 

appeal,  and  if  it  appears  therefrom  that  no  sufficient  c^use  of 
action  is  stated,  it  will  ex  mero  motu  dismiss  the  appeal.  Aior- 
ris  V.  Mcljam,  159. 

8.  The  plaintiff  alleged  that  the  defendants  were  unlawfully  con- 

structing a  portion  of  their  track  in  a  street  to  which  it  (the 
plaintiff)  had  acquired  an  easement,  and  asked  that  an  injunc- 
tion be  granted.  The  defendants  denied  the  allegations  upon 
which  the  relief  was  sought,  and,  upon  the  matter  at  issue, 
there  was  much  conflicting  evidence.  Upon  the  preliminary 
hearing  an  order  was  made  enjoining  the  defendants  from  fur- 
ther construction  within  certain  prescribed  area  until  the  hear- 
ing. From  this  defendants  appealed.  Subsequently,  the  plain- 
tiff moved  to  extend  the  operation  of  the  injunction  to  other 
parts  of  the  said  street,  which  motion,  being  heard  upon  proof 
and  counter- proof,  was  refused,  and  the  plaintiff  appealed: 
Held,  that  both  appeals  were  premature  and  should  be  dis- 
missed.    Durham  v.  Railroad,  261. 

9.  The  refusal  to  allow  an  amendment  in  the  Court  below  is  not 

assignable  for  error.     Bayik  v.  McElwee,  305. 

10.  This  Court  will  not  review  a  ruling  of  law  which  does  not  affect 
the  party,  even  if  erroneous.    Nissen  v.  Oold  Mining  Co.,  309. 


INDEX.  975 


11.  Failure  to  prosecute  an  appeal  for  two  terms,  is  sufficient  ground 

for  dismissal,  unless,  for  sufficient  cause  shown,  the  case  shall 
be  continued.  Motion  to  reinstate,  upon  notice,  may  be  heard 
not  later  than  the  next  term.     Wiseman  v.  Commissioners ^  330. 

12.  Rules  of  this  Court  are  not  merely  directory;  it  is  the  duty  of 

appellant  to  prosecute  his  appeal  according  to  the  rules.    Ihid, 

13.  The  Supreme  Court  will  not  consider  exceptions  where  no  assign- 

ment of  error  has  been  properly  made  below.  Lindsey  v.  San- 
derlin,  331. 

14.  It  is  "well  settled"  that  a  general  broad?ide  exception  to  the 

Judge's  charge  on  the  ground,  either  (a)  that  it  incorrectly  states 
a  rule  of  law,  or  (b)  that  it  is  an  expression  of  opinion  upon  the 
facts,  or  (c)  to  an  omission  to  charge  upon  some  particular  aspect 
of  the  case,  when  no  special  instruction  was  asked  for  in  writing, 
will  not  be  entertained.  The  error  complained  of  must  be 
specifically  assigned,  either  in  a  bill  of  exceptions,  or,  preferably, 
on  a  motion  for  a  new  trial.     McKinnon  v.  Morrison,  354. 

15.  This  ruling  is  not  in  conflict  with  section  419.  sub-sec.  3  of  The 

Code,  which  only  promdes  th&t  the  charge  need  not  be  excepted 
to  ''  at  the  time,""  as  in  other  exceptions,  but  does  not  relieve  a 
party  from  specitically  assii^ning  error  on  the  appeal.    Ibid. 

16.  Only  so  much  of  the  charge  as  distinctly  bears  upon  the  specific 

exception  need  be  sent  up  in  the  record.     Ibid, 

17.  The  refusal  or  failure  of  the  Judge  to  give  an  instruction  spec- 

ially praj/^d  in  ivriting,  and  in  apt  time,  is  "  deemed  excepted 
to."    Ibid. 

18.  The  refusal  to  sec  aside  a  verdict  as  against  the  weight  of'  evi- 

dence is  not  reviewable.     Ibid. 

19.  A  general  exception,  without  specilying  error,  will  not  be  con- 

sidered in  this  Court.     Carlton  v.  Railroad,  365. 

20.  When,  upon  the  inspection  of  the  whole  record,  it  appears  that 

the  judgment  was  unwarranted  upon  the  facts,  this  Couft  will  ex 
mero  motu  reverse  it.     Everett  v.  Raby,  479. 

21.  Where  the  transcript  of  a  recoid  was  deposited  in  the  post-office 

in  ample  time  to  have  reached  the  Supreme  Court  before  enter- 
ing on  the  call  of  the  calendar  of  the  district  to  which  the  case 
belonged,  but  by  some  delay  in  the  mails  did  not  reach  its 
destination  until  after  the  time  for  docketing:  Held,  that  the 
excuse  was  reasonable,  and  the  appeal  would  not  be  dismissed. 
Walker  v.  Scott,  481. 

22.  Appeals,  in  the  legal  sense,  are  not  taken  until  the  adjournment 

of  the  Court;  up  to  that  time  the  proceedings  of  the  Court  are 
in  fieri.    Ibid. 
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28.  The  statute  (Laws  1889,  ch.  161)  extending  the  time  to  perfect 

appeals  applied  to  appeals  then  pending,  and  extended  the  time 
of  the  appellee  to  file  exceptions,  as  well  as  the  time  of  the 
appellant  to  prepare  and  serve  his  case.     Ibid. 

24.  Where,  therefore,  the  api>ellanc  had  served  his  case  after  the 

time  within  which  he  might  have  done  so  under  the  statute,  as 
it  stood  originally,  but  within  the  ten  days  as  provided  in  the 
Act  of  1889«  and  the  appellee  had  no  opportunity  to  file  excep- 
tions: Held,  that  although  the  appeal  was  saved  by  the  Act  of 
1889,  nevertheless  the  appellee  was  entitled  lo  the  statutory 
period  of  live  days  in  which  to  file  his  counter-case.    Ibid. 

2't.  It  is  the  duty  of  parties  to  see  that  their  causes  are  fully  argued 
in  the  Supreme  Court,  and  where  this  has  not  been— especially 
where  the  record  is  voluminous  and  assignments  of  error  indefi- 
nite— the  Court  will  recjuire  it  to  be  reargued.  Lenoir  v.  Min- 
ing Co.,  490. 

26.  It  is  the  duty  of  counsel  to  assign  errors  in  the  charge  of  the 

Court  when  making  out  the  case  on  appeal,  and  not  wait  to  take 
exception,  for  the  first  time  before  the  appellate  Court.  Follow- 
ing McKinnon  v.  Morrison^  ante,  513;  Pollock  v.  Warwick,  638. 

27.  Before  the  Supreme  Court  will  entertain  an  appeal  the  appellant 

must  cause  to  be  properly  filed  and  docketed  therein  a  duly 
certified  transcript  of  the  record  of  the  action  in  the  Court 
where  the  judgment  sought  to  be  reviewed  was  rendered.  This 
transcript  must  show  that  the  Court  from  which  the  appeal  was 
taken  was  lawfully  organized  and  held,  and  all  the  proceedings 
had  in  the  action  arranged  in  an  orderly  manner.  State  v. 
Preston,  733. 

25.  Ordinarily,  where  a  defective  transcript  is  filed,  the  Supreme 

Court  will  direct  the  writ  of  certiorari  commanding  a  perfect 
record  to  be  certified,  but  where,  as  in  this  case,  it  is  apparent 
the  appeal  is  without  merit,  it  will  be  dismissed  on  motion. 
Ibid, 

29.  A  party  to  an  action  has  a  right  to  renew  his  appeal  after  having 

once  withdrawn  it,  provided  he  does  so  within  the  time  pre- 
scribed by  the  statute  for  perfecting  appeals.  State  v.  Chas- 
tain,  900. 

80.  Where  there  is  no  ca^e,  and  no  assignment  of  error,  and  no  error 
appears  on  the  record,  the  judgment  w^ill  be  aflSrmed.  State  y. 
Henry,  914. 

Appeals  may  be  dismissed  for  failure  to  print  record,  but  may  also 
be  reinstated,  400. 

Of  petitioner  for  cart-way,  404. 

No  appeal  where  Court  exercises  its  discretion,  739. 
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ARBITRATION: 

1.  K.  and  H.,  by  agreement  in  writing,  submitted  all  matters  ii> 

dispute  between  tbem,  'including  the  title  and  right  of  posses- 
sion*' to  a  tract  of  land  to  the  arbitrament  of  B.,  who  awarded 
that,  upon  the  payment  of  a  certain  sum  by  H.  to  K.,  the  title 
to  th^  land  should  be  vested  in  H.,  and  that  thereupon  K  should 
convey,  and  in  default  of  payment  the  land  should  be  sold  by 
commissioners,  and  the  proceeds  applied  to  the  satisfaction  of 
amount  awarded  to  be  paid.  The  land  was  sold  and  purchased 
by  K.,  who  brought  suit  to  confirm  his  title  and  for  other 
relief.  The  defendant  assailed  the  award,  and  particularly  that 
part  which  directed  the  sale,  and  upon  the  trial,  it  was  adjudged 
so  much  of  the  award  as  directed  the  sale  was  void,  but  that 
plaintiff  held  the  legal  title  to  the  land  and  was  entitled  to 
have  it -charged  with  the  amount  fixed  by  the  award,  and  gave 
judgment  against  defendant  for  co&ts:  Held\  (1)  that  the  arbi- 
trator did  pass  upon  the  right  to  the  possession,  when  h& 
awarded  that  the  title  was  in  K.,  the  right  of  possession  follow- 
ing the  title;  (2)  that  defendant  was  properly  adjudged  to  pay 
the  costs.     Knight  v:  Holden,  107. 

2.  Where  the  submission  to  arbitration  was  under  seal,  and  con- 

ferred upon  the  arbitrators  therein  named  authority  to  call  in  a 
third  party  in  case  they  could  not  agree:  He/d,  (1)  that  the  selec- 
tion of  such  third  party  before  any  disagreement,  and  his  par- 
ticipation in  the  award,  did  not  vitiate  it;  and  (2)  that  it  was 
not  necessary  that  his  appointment  should  be  under  seal. 
Bryan  v.  Jeffreyn,  242. 

3.  Where  one  of  the  parties  to  an  arbitration  has  performed  a  part  of 

the  award,  he  is  estopped  from  afterwards  assailing  it  because 
it  transcended  the  scope  of  the  agreement  upon  which  it  was 
based.     Ibid. 

4.  The  fact  that  arbitrators  included  in  their  award  a  sum  not  in 

dispute,  but  which  was  the  basis  of  the  disputed  transaction, 
and  without  which  the  award  would  have  been  incomplete, 
will  not  make  it  void,  and  especially  so  when  the  agreement  to 
refer  submitted  the  question  'of  the  amounts  and  sums  due 
between"  the  parties.     Ibid, 

ARGUMENT: 

Duty  of  parties  to  see  that  their  cases  are  argued  in  Supreme  Court, 
490. 

ASSAULT: 

1.  The  statute  (ch.  32,  Laws  of  1887)  which  provides  that  "any  per- 
son who  shall  maliciously  commit  an  assault  and  battery  with 

104—62 
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a  deadly  weapon  upon  another,  by  waylaying,  or  otkerwue  in 
a  secret  manner,  with  intent  to  kill,  shall  be  guilty  of  felony, 
^  embraces  assaults  made  upon  one  who  has  no  notice  of  the  pur* 

;  pose  or  presence  of  the  assailant,  though  it  may  be  in  a  public 

'  place  and  in  the  presence  of  others,  without  any  attempt  on  the 

I  part  of  the  assailant  to  conceal  his  identity,  as  well  as  assaults 

made  by  lying  in  wait,  or  in  such  manner  as  tends  to  conceit 
r  the  identity  of  the  assailant.    State  v.  Jennings.  774. 

2.  Where  the  prosecutor,  a  dangerous  and  quarrelsome  man,  and 
j  the  defendant  went  into  the  house  of  the  latter  to  make  a  setUe- 

I  ment,  and,  an  altercation  arising,  the  defendant  ordered  the 

prosecutor  to  leave,  which  he  refused  to  do,  whereupon  the 
defendant  went  to  another  room,  got  his  gun.  and.  immediately 
on  his  return,  struck  prosecutor  with  it,  without  attempting  to 
use  milder  means  to  expel  him,  and  it  did  n<>t  appear  that  the 
prosecutor  was  armed  or  was  attempting  any  violence:  Udd  to 
constitute  an  assault.    State  v.  Leggett,  784. 

8.  Upon  the  trial  of  an  indictment  again^t  two  persons — brothers^— 
for  a  secret  assault  with  an  intenc  to  kill,  there  was  evideoce 
tending  to  prove  that  one  of  the  defendants  made  the  assault 
under  the  cover  of  darkness  and  from  the  bushes;  that  the  other 
was  about  one  hundred  and  fifty  yards  in  the  rear,  but  in  sight, 
armed:  that,  upon  the  assault  being  vigorously  repelled,  the 
two  fell  back  to  a  house  near  by,  against  and  from  which  msoy 
shots  were  fired:  Held,  that  it  was  not  error  to  instruct  the  jurr 
that  if  the  evidence  satisfied  them  that  the  defendant  who 
remained  in  the  rear  took  up  the  position  with  the  knowledge 
that  his  co-defendant  was  lying  in  wait  with  intent  to  kill,  and 
that  it  was  his  purpose  to  afford  aid  to  his  brother  if  he  needed 
it,  that  he  was  guilty  a-i  principal  of  the  felonious  assault. 
State  V.  Chastain,  900. 

ASSIGNMENT: 

1.  An  assignment  by  a  debtor  of  all  his  property,  or  what  purports 
upon  the  face  of  the  deed  to  be  the  whole  of  his  property,  osten- 
sibly to  provide  for  the  payment  of  debts  due  to  a  portion  or  all 
of  his  creditors,  but  with  intent  to  hinder,  delay  or  defraud  hi» 
creditors,  or  any  of  them,  is  fraudulent  and  void^  though  neither 
the  trustee  nor  cestui  que  trust  had  any  knowledge  of  the  cor- 
rupt intent.     Woodruff  v.  Bowles^  197. 

2.  C.  being  indebted  to  A.  for  a  balance  due  on  account  of  cottOD 
sold  on  commission,  the  latter,  in  writing,  directed  him  to 
"give  B.  any  money  due  us  and  let  him  receipt  you  for  the 
same."  B.  presented  the  order  when  C.  at  first  promised  to  pay, 
but  afterwards  refused,  alleging  that  he  had  paid  it  in  full: 
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Held  J  (1)  the  fact  that  the  payment  by  C.  to  B.  would  have 
relieved  him  of  his  liability  to  A.  constituted  a  sufficient  con- 
sideration to  support  an  action  upon  his  promise  to  pay;  (2)  that 
the  order  was,  in  e£fect,  an  equitable  assignment  of  the  balance 
due  A.,  and  could  not  be  revoked  by  him  without  B/s  consent: 
(8)  that,  after  notice,  C.  could  not  discharge  his  liability  to  B.  by 
payment  to  A. ;  (4)  it  was  not  necessary  that  C.  should  **  accept " 
the  order;  and  parol  evi<lence  that  it  was,  in  fact,  an  assign- 
ment of  the  debt  was  competent;  (5)  that  interest  should  be 
computed  on  such  balance  from  the  day  the  order  was  presented; 
(6)  that  the  fact  the  plaintiff  sued  as  tru^itee  when  the  sum  was 
due  him,  individually,  would  not  prevent  his  recovery.  Brem  v. 
Covington,  589. 

3.  The  assignee  of  a  mortgagee  cannot,  in  his  own  name,  sell  lands 

of  mortgagor  and  convey  title  to  the  purchaser,  unless  the 
assignment  itself  was  sufficient  in  form  to  operate  upon  and 
convey  the  interest  in  the  land.     Dameron  v.  Eskridge,  621. 

4.  An  assignment  in  these  words,  *'For  value  received,  I  assign  and 

transfer  this  mortgage  to  S.,'*  did  not  convey  an  estate  in  the 
land.     Ibid. 

5.  Specific  performance  by  the  equitable  assignee  of  a  mortgagee 

will  not  generally  be  decreed.     Ibid. 

6.  There  is  no  equity  to  compel  the  execution  of  powers  not  con- 

veyed. Equitable  assignments  ought  not  to  carry  with  them 
the  powers  of  sale.     Ibid. 

7.  Mortgagors — especially  married  women — ^are  not  estopped  by  the 

fact  that  they  were  present  at  the  sale  made  under  such  circum- 
stances.    Ibid. 

Assignment  of  error,  1,  305,  381. 

When  assignor  of  contract  to  convey  not  competent  witness  for 
assignee,  57. 

Assignment  of  note,  held  as  part  of  personal  property  exemption, 
loses  quality  of  exemption,  642. 

ATTACHMENT: 

1.  Orderly  method  of  procedure  before  the  Clerk  in  attachment 

proceedings,  and  api)eals  therein,  discussed  by  Merrimon,  C.  J. 
Gushing  v.  Styron,  888. 

2.  The  Clerk  has  power  to  permit  an  amendment  affecting  the  sub- 

stance of  an  affidavit  in  attachment  proceedings.     Ibid, 

3.  Where  the  Clerk  refuses  to  allow  an  amendment,  he  may,  and 

should,  state  his  reason  for  such  refu^^al,  even  after  appeal  to 
the  Court  in  Term.     Ibid. 
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4.  Where  the  parcied  agree  that  the  Judge  shall  hear  the  appeal  in 
Term,  he  acquires  jurisdiotioa  of  the  whole  case,  and  should 
finnlly  dispose  of  it  on  its  merits,  without  remanding  it  to  U» 

Clerk.    Ibid, 

I 

AWARD: 

Of  arbitrators,  242. 

BAILMENT:  Sei  also  Carrier. 

Contract  that  constitutes  bailment,  148. 

BAWDY-HOUSE: 

1.  To  constitute  a  bawd  j-house  it  must  appear  that  it  is  a  house  of 

ill-fame  kept  as  a  place  of  common  resort  and  for  the  conve- 
nience of  lewd  and  lascivious  persons  of  both  sexes.  State  v. 
Calley,  858. 

2.  To  constitute  a  disorderly  House  it  must  appeaf  that  the  acts 

charged  as  producing  the  nuisance  are  such  as  tend  to  annoj, 
disgust  and  offend  the  sense  of  decency  of  the  public  generally, 
or  the  inhabitants  of  a  particular  neighborhood,  or  the  ^lassen- 
gers  on  a  particular  highway.     Ibid, 

3.  Where  it  was  proved  that  on  one  occasion  the  daughter  of  defend- 

ant was  seen  in  defendant's  house  in  bed  with  a  man;  that  the 
daughter  had  given  birth  to  a  bastard  child;  that  on  another 
occasion  the  defendant  was  seen  in  bed  with  a  man,  and  her 
daughter  at  the  same  time  in  another  room  in  bed  with  another 
man,  and  that  on  still  another  occasion  the  defendant  was  de- 
covered  by  one  who  was  travelling  a  highway,  which  ran  near 
by,  in  the  act  of  illicit  sexual  intercourse  close  to  her  house: 
Held  not  sufficient  to  warrant  a  conviction  eicher  for  keeping  a 
bawdy  house  or  a  disorderly  house.     Ibid. 

BILLS,  BONDS  AND  PROMISSORY  NOTES: 

1.  Where  money  was  collected  by  one  of  two  joint  owners  of  sesenl 

notes,  the  other  owner  cannot  bring  separate  actions  for  his  half 
of  each  note  collected,  so  as  to  give  a  Justice  of  the  Peace  juris- 
diction. The  action,  being  for  money  had  and  received,  most 
be  for  the  aggregate  amount  so  collected  and  due  him.  Keams 
V.  Heitman^  382. 

2.  An  action  might  have  been  maintained  for  the  half  of  each  note 

as  it  was  collected,  but,  when  all  were  paid,  the  plaintiff  became 
entitled  to  half  of  the  ''gross  sum''  paid,  and,  as  that  exceeded 
two  hundred  dollars,  a  Justice  of  the  Peace  had  no  jurisdictioo. 
Ibid, 
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3.  That  while  the  possession  of  a  bond,  made  payable  to  another 

party,  will  ordinarily  raise  a  presumption,  as  againsUthe  obligor, 
that  he  who  has  that  possession  is  the  rightful  owner,  and  will 
enable  him  to  maintain  an  action  thereon  in  his  own  name,  yet 
w^here,  upon  the  face  of  the  instrument,  it  appt^ars  that  the  per- 
son to  whom  it  was  given  took  it  in  a  fiduciary  capacity,  the 
possession  by  the  personal  representative  raises  no  presumption 
that  his  intestate  had  become  the  owner  in  his  individual 
capacity,  and  the  burden  is  upon  him  to  show  affirmatively  a 
transfer  of  ownership.     Ballinger  v.  Cureton,  474. 

4.  An  endorsement  by  the  maker  of  a  promis^ry  note — "January 

26,  1884.  Renewed.  T.  A.  Osborne" — is  sufficient  to  rebut  the 
presumption  of  payment,  if  he  had  capacity  to  understand  the 
nature  and  consequences  of  his  acts.     Morris  v.  Osborne^  609. 

BOND,  ADMINISTRATOR'S. 

When  failure  to  take  administrator's  bond  subjects  officer  to  pen- 
alty, 75. 

BOND,  GUARDIAN'S:  See  Guardian  and  Ward. 

BOND,  OFFICIAL: 

1.  A  statute  was  enacted  in  1883,  authorizing  the  imposition  of  a 

special  tax,  or  assessment,  to  erect  and  maintain  a  fence  around 
certain  territory  in  the  county  of  Edgecombe,  and  directed  the 
tax  collector  (Sheriff)  of  that  county  to  pay  the  amount  when 
collected  to  the  Chairman  of  a  Board  of  Fence  Commissioners 
created  by  the  statute.  The  chairman  brought  suit  upon  the 
collector's  official  bond  to  recover  the  sum  alleged  to  have  been 
collected,  and  which  he  had  failed  to  pay:  ifc/d,.(l)  that,  not- 
withstanding the  bond  contained  the  provision  that  the  moneys 
received  by  the  collector,  by  virtue  of  his  office,  should  be  paid 
to  the  County  Treasurer,  the  latter  was  not  authorized  to  sue 
for  the  fence  tax,  for  the  reason  that  it  was  directed  to  be  paid 
to  another  officer;  (2)  but  that  the  Chairman  of  the  Fence  Com- 
mission, though  not  named  in  the  bond,  might  maintain  the 
action  under  the  provision  of  §1891,  The  Code;  and  it  is  inti- 
mated that  he  might  have  maintained  it  independently  of  that 
provision.    Speight  v.  Staton,  44. 

2.  An  unlawful  sale  by  a  sheriff  of  property  exempt  from  execu- 

tion, is  a  breach  of  his  official  bond.    Hobbs  v.  Barefoot,  224. 

Sureties  on  official  bond  of  Clerk  liable  for  money  received  by  him 
"by  color  of  office,"  342. 
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BONDS.  STATE: 

The  boAds  issued  by  the  State  of  North  Carolina  in  aid  of  &e  Chat- 
ham Railroad  Company,  pursuant  to  the  provisions  of  Ch.  14, 
Laws  of  1868,  were  null  and  void.    Baltzer  v.  The  State,  265. 

BURDEN  OF  PROOF:  See  Evidence. 

BURGLARY: 

1.  In  an  indictment  for  burglary  it  was  charged,  and  the  evidence 

established  the  fact,  that  the  crime  was  committed  on  the  11th 
day  of  November,  A.  D.  1888;  on  the  11th  day  of  March  follow- 
ing an  act  of  the  General  Assembly  (ch.  4^,  Laws  1889)  was 
ratified,  which  materially  altered  the  existing  law  in  respect  of 
the  crime  of  burglary,  but  it  contained  a  provision  that  it  should 
'*not  apply  to  any  crime  committed  before  its  ratification": 
Held,  that  the  indictment  sufficiently  alleged  the  fact  that  the 
offence  was  perpetrated  prior  to  the  passage  of  the  amendatory 
act,  and  that  the  Court  committed  no  error  in  refusing  to  arreet 
judgment.  State  v.  Wise,  66  N.  C,  120,  distinguished;  State  v. 
Halford,  874. 

2.  An  averment  in  an  indictment  for  burglary,  that  the  breaking 

was  with  intent  to  commit  larceny,  is  supported  by  proof  that 
the  entry  was  made  with  a  purpose  to  commit  a  robbery,    /bid. 

CARRIER: 

1.  A.  sold  to  B.  a  buggy,  and  delivered  it  to  a  common  carrier  to  he 

delivered  to  B.  upon  the  payment  of  the  price;  the  carrier  negli- 
gently permitted  B.  to  obtain  possession  without  paying  the 
price,  and  while  in  possession  B.  sold  to  C,  who  was  a  por- 
chaser  for  value,  without  notice:  Held,  (1)  that  as  soon  as  the 
vehicle  was  delivered  to  the  car»ier,  the  right  of  property 
passed  to  the  vendee,  but  the  right  of  possession  remained  in  the 
vendor  until  the  price  was  paid;  (2)  that  by  the  negligent  con- 
duct of  the  vendor  and  his  agent  —  the  carrier  —  the  right  of 
property  and  the  right  of  possession  became  united  in  C  and 
neither  the  vendor  nor  the  carrier  could  maintain  an  action  to 
recover  the  property;  (3)  but  if  the  original  contract  had  been 
one  in  which  no  title  passed,  a  purchaser  for  value,  and  without 
notice,  would  not  have  been  protected.     Railroad  v.  Barnes,  25. 

2.  The  terms  **  a  regular  depot,"  or  *•  station,"  employed  in  g  1964  of 

The  Code,  contemplate  fixed  and  established  places  on  the  Ime 
of  a  railroad,  or  other  transportation  company,  equipped  with 
suitable  buildings  and  furnished  with  the  necessary  officers  and 
servants  for  the  regular  transaction  of  buaineBS,  for  the  receipt 
and  delivery  of  freights,  and  the  comfort  and  convenience  of 
passengers.    Land  v.  Railroad,  48. 
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3.  Where  it  was  shown  that  a  railroad  compaDy  had  been  in  the 
habit  of  stopping  at  a  certain  locality  to  deliver  mails;  that  it 
received  such  passengers  there  as  might  wish  to  embark  on  its 
trains,  and  that  it  had  also  been  accustomed  to  receive  and 
deliver  freights  for  the  accommodation  of  its  patrons  in  the 
vicinity;  that  the  place  was  designated  as  a  station  on  its  tariff 
schedule,  but  that  it  had  no  agent,  office,  warehouse,  or  other 
facility  for  the  transaction  of  its  business:  Heldy  not  to  consti- 
tute ''  a  regular  depot/*  or  "  station,*'  within  the  meaning  of  the 
statute.    Ibid. 

i.  Railroad  companies  are  compellable  by  law  to  admit  the  agents 
of  express  companies,  with  their  safes,  on  their  trains.  Alsap 
V.  Rrpress  Co.,  278. 

5.  Express  companies  are  required  to  deliver  money  or  goods  trans- 

ported by  them  as  soon  as  practicable  after  they  reach  their  des- 
tination, within  business  hours,  at  the  residence  or  place  of 
business  of  the  consignee,  or  such  other  place  as  he  may  desig- 
nate within  reasonable  distance  of  the  station  where  they  are 
received.    Ibid. 

6.  If  no  statute  had  been  passed,  the  Courts  could  not,  considering 

the  difference  in  the  relation  of  carriers  and  their  customers  two 
hundred  years  ago  and  a  consignor  and  express  company  of  the 
present  day,  hold  that  a  regulation  requiring  one  who  comes  to 
a  station  to  ship  money  by  invitation  should  be  subjected  to  the 
risk  of  guarding  his  money  during  the  night,  was  reasonable, 
when  the  responsibility  of  the  company,  as  consignee,  renders 
it  essential  to  make  preparations  for  the  safety  of  money  and 
valuable  packages  received  and  held  as  consignees,  with  the 
liability  of  carriers.     Ibid. 

Rights  of  railroad  companies  to  eject  passengers,  812. 

CART- WAY: 

1.  The  fact  that  there  is  no  public  road  leading  to  the  premises  upon 

which  a  petitioner  for  a  cart- way  resides,  and  that  such  way 
will  be  more  convenient  to  him,  will  not  warrant  its  establish- 
ment; it  must  be  made  to  appear  further  that  petitioner  has  no 
other  way  of  egress  and  ingress,  and  that  it  is  necessary,  rea- 
sonable and  just.     Burwell  v.  Sneed,  118. 

2.  A  petitioner  is  not  entitled  to  have  a  cart-way  laid  out  over  the 

lands  of  another,  under  section  2056  of  The  Code,  simply  because 
ic  would  give  him  a  shorter  and  better  outlet  to  a  public  road; 
and  if  the  evidence  shows  only  that  the  desired  cart- way  is 
shorter  than  the  outlet  in  use,  it  should  be  denied.  Warlick  v. 
Loumian,  408. 
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3.  When  the  jury  find  such  cart- way  is  a  necessity,  because  there  is 

no  other,  then  evidence  of  the  length  and  nature  of  the  roate 
proposed,  as  compared  with  others,  is  competent  to  show  that 
the  demand  is  reasonable  and  just.    Ibid, 

4.  Instead  of  issuing  a  procedendo  to  the  lower  Court,  tbe  better 

practice  is  that  proceedings  issue  from  the  Superior  Court  where 
the  appeal  was  tried.    Ibid. 

CERTIORARI: 

Where  it  appeared,  upon  a  motion  made  in  the  Supreme  Court  to 
set  a^ide  a  judgment  therein  rendered,  refusing  to  grant  the 
writ  of  certiorari,  that  the  facts  upon  which  the  motion  was 
based  were  known,  or  might,  with  reasonable  diligence,  hare 
been  ascertained,  upon  the  hearing  of  the  petition  for  the  cer- 
tiorari, the  motion  to  vacate  was  denied.  Williamson  v.  Bo^ 
kin,  100. 

When  Supreme  Court  will  issue  certiorari,  733. 

CHATHAM  RAILROAD: 

Bonds  issued  by  State  in  aid  of  Chatham  Railroad  null  and  void. 
265. 

CHATTEL  MORTGAGE:    See  Mortgage. 

CITIES  AND  TOWNS:    See  Corporations,  Municipal. 

CLAIM  AND  DELIVERY: 

Where,  in  claim  and  delivery,  the  plaintiff  takes  possession  of  the 
property,  and  a  judgment  is  entered,  by  consent,  chat  he  is  enti- 
tled to  the  possession,  and  the  defendant,  by  some  means, sub- 
sequently gets  possession  of  the  property,  the  plaintiff  is  entitled 
to  an  execution  to  retake  it.     Aldridge  v.  Loftin,  122. 

CLAIMS  AGAINST  THE  STATE,  205. 

CLERK: 

1.  Upon  default  by  a  Clerk  of   the  Superior  Court  in  respect  to 

money  received  by  him  ''by  color  of  hvt  office,*^  the  sureties  on 
his  official  bond  become  liable.     Thomas  v.  Connelly,  841 

2.  Money  paid  to,  and  received  by  him  as  Clerk,   without  1^ 

authority,  is  "5y  color  of  his  office."    Ibid. 

3.  Although  an  administrator  has  no  authority  to  deposit  with 

the  Clerk,  or  right  to  require  him  to  receive  the  proceeds  of  tbe 
sale  of  land  to  make  assets,  yet,  if  he  does  receive  it.  he  does  bo 
''by  color  of  his  office."    Ibid. 

4.  Distinction  between  "virtue''  and  "color"  drawn  by  MERRiMoy. 

C.  J.     Ibid. 
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Has  power  to  recall  execution  improperly  issued,  122. 

Not  liable  under  The  Code,  ^  1090,  794. 

Procedure  before  Clerk  in  attachment  proceedings,  888. 

CLOUD  UPON  TITLE: 

An  action  to  remove  a  cloud  upon  title  cannot  be  maintained  by  one 
who  is  not  shown  to  be  in  the  rightful  possession  of  ihe  land, 
nor  by  one  who  has  another  adequate  remedy.  Peacock  y. 
Stott,  154. 

When  Courts  of  Equity  will  not  interfere  to  remove,  69. 

CODE,  THE:  PAOE. 

Chapters  17  and  18 168 

Chapter  41  105 

Section  72 845 

100 888 

117 176,  472 

136 553 

139 115 

144 115 

147.... 115 

150 264 

152 - 553 

153 601 

158 8 

160.. 839 

162 8 

164 553 

172 409 

177 478,  648 

178... 616 

196 784 

284 597 

285 597 

236  597 

287 176,  472 

244 360 

251 * 339 

252 340 

258 340 

254 340 

260 .■ 837,  396 

261 387,  397 

268 874,  634 
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PAGE. 

Section  273 S9d 

274 »: 

285 596 

340 380 

351 339 

885 5* 

889 598 

404 560 

412 307,363 

418 818.  »04 

416 5m 

419 ...  560 

420    560 

423 560 

483 64 

435 63.1*4 

486 64 

516 228 

525 483 

526 428 

527 423 

580 i 5W 

550 484 

551 488 

574 16.81 

578 409 

590 172,219 

596 488 

707 IW 

it 

737 880 

739 879 

740 879 

743    ., 850,879 

744 878 

748 878 

821 518 

834 427 

838 427 

840 168,598 

845 879 

847 880 

8o7 598 


733 878 


747 881 
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PAGE. 

Section  876 163 

892 892 

895 879 

908 698 

909 512 

922 428,892 

926 763 

957 4,  364 

970 637 

971 637 

1006 718 

1014 796 

1015 798 

1016 798 

1018 797 

1022 896 

1089 899 

1090 798 

1113 884 

1184 512 

1177 892 

1183 699,912 

1194 428 

1204 878 

1246 511 

1247 511 

1254 90 

1256 511 

1257 511 

1283 --  605 

1285 634 

1291 605 

1857 245 

1368 881 

1370 881 

1399 572 

1402 572 

1405 - 347 

1410  235 

1413 235 

1414 235 

1415 469 

1416 467 
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tion  J421 

PAGE. 

eoe 

**      1424 

936 

'*       1438 

550 

*»       1448 ,... 

eoi 

'*       1476 

550 

**       1511 

4t; 

"       1543  

_.  S4S 

**       1590 

235 

"      1617 

o'rs 

"       1722  

742,  8S 

*•       1727 

736.  742,85S 

'*       1728    

*'       1729 

"      1741  

687 

m 

740 

"      1749  

671 

*'       1754 

331 

"      1757  

281 

'«       1762 

467 

*•      1766 

2S5 

"       1784  

105 

"      1799  

m 

**       1801 

104 

**      1802 

"       1810  

104 

605 

*'       1891 

47 

*'      1908 

84 

*'      1946 

665 

**       1957 

582 

-       1963 

285,  2» 

**       1964 

53,281,2« 

"       1966  

2« 

*•      1967 

m 

'*      2056 

121,406 

"      2068 

457 

**      2072 

46 

"      2076  

238 

'*      2115 

525 

*'      2180 

1»7 

*'      2826 

889,413 

"      2646  

699 

**      2675 

457 

"      2677  

455 

*•      2888 

(»4 

"       8119  

772 
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PAGE. 

Section  3120 772 

**  8315 745 

**  3390 766 

**  8391 76e 

"  3892 - -  766 

'*  3393 766 

'*  3678 797 

*'  3705 797 

*'  3756 879 

**  3763 884 

*'  3782 748 

*'  3783 748 

**  3784 747 

"  3824. 436 

*•  3835 138 

**  3868 236 

COLOR  OF  OFFICE: 

Term  **  color  of  office"  defined,  and  distinction  between  "virtue" 
and  "  color"  drawn,  342. 

COMMO:^  CARRIER:  See  Carrier. 

CONDEMNATION  OF  LAND,  525. 

CONSIDERATION: 

The  whole  consideration  of  a  deed  will  not  fail  because  a  part  of  it 
was  feigned.  The  cases  of  Stone  v.  Marshall,  7  Jones,  300,  and 
Johnson  v.  Murchison,  1  Winst.,  292,  were  overruled  in  Morris 
V.  Pearsony  79  N.  C,  253.     Woodruff  v.  Bowles,  197. 

What  sufficient  consideration  to  support  agreement,  9. 

What  sufficient  consideration  to  support  action  upon  quantum 
meruit,  385. 

To  support  action  on  promise  to  pay,  589. 

CONSTITUTION: 

1.  In  the  interpretation  of  statutes,  it  is  the  duty  of  the  Courts  to 

resolve  every  doubt  in  favor  of  their  constitutionality,  and  to 
assume  that  the  Legislature,  in  their  enactment,  acted  in  good 
faith  for  the  public  good.    State  v.  Moore,  714. 

2.  The  police  power — the  authority  to  establish  such  rules  and  regu- 

Utions  for  the  conduct  of  all  persons  as  may  be  conducive  to 
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the  public  interest — is,  under  our  system  of  government,  vested 
in  the  Legislatures  of  the  several  States  of  the  Union,  the  oqIt 
limit  to  its  exercise  being  that  it  shall  not  conflict  with  anv  of 
the  provisions  of  State  or  Federal  Constitution.     Ibid. 

3.  Chapter  81,  Laws  1837  (amended  by  chs.  187  and  319,  Laws  1889., 
which  makes  it  unlawful  to  buy,  sell,  deliver  or  receive  swd 
cotton  in  any  of  the  counties  named,  in  quantities  less  than  that 
usually  contained  in  a  bale,  unless  the  contract  is  reduced  to 
writing,  signed  by  the  parties  in  the  presence  of  two  witnesses, 
and  entered  upon  the  civil  docket  of  the  nearest  Justice  of  the 
Peace  within  ten  days  thereafter,  is  an  exercise  of  the  police 
power  by  the  Legislature,  and  does  not  conflict  with  either  the 
State  or  Federal  Constitution.     Ibid. 

Jurisdiction  conferred  by  Art.  4,  §  9,  confined  to  examination  of 
and  legal  validity  of  claims  against  State,  265. 

Effect  of  amendment  to  Art.  1,  §  6.  265. 

The  Code,  S  3119,  not  in  conflict  with  the  Constituiion.  724. 

Article    1,   section    2 88«i 

1,        '■'         6 - 270 

1,        »'         7 - 718 

1,        ''         8 401 

1,        "        13.. 750 

1,      *•      31 :\^ 

•4,  *•         9 270 

4,  *•        12 401.  T51 

4,  "        13 aoM 

4,  *'        27 428,  5» 

5,  sections  1,  2,  6  IBS 

5,  section    7 170 

6,  **         2.... 454 

7,  sections7,13 l^ 

10,   section    2 36.597 

CONTRACT: 

1.  B.  contracted  to  sell  J.  land.  In  the  agreement  it  was  provided 
that  title  should  be  retained  till  purchase  money  was  paid,  when 
the  land  should  be  conveyed  to  vendee  by  the  vendor  "or  his 
lawful  representatives."  It  was  also  stipulated  that,  in  defauit 
of  payment,  the  vendor,  *'  or  his  lawful  representatives,"  might 
sell  the  land  and  apply  the  proceeds  to  the  satisfaction  of  any 
sums  due:  Held,  that  the  words  "  lawful  representatives"  meant 
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the  executors  or  administrators  of  the  vendor,  and  conferred 
upon  them  not  only  the  power  to  sell,  but  the  power  to  convey. 
Overman  v.  Jackson,  4. 

2.  When,  at  a  sale  under  a  deed  in  trust  executed  to  secure  debts,  it 

was  agreed  between  the  creditor  and  debtor  that  the  former 
would  bid  for  the  property,  and  if  it  brought  less  than  the  debt 
he  would  accept  it  in  satisfaction  of  the  sums  due  him,  and  the 
debtor  was  thereby  induced  not  to  bid  or  procure  others  to  do 
so,  and  the  property  was  bid  off  by  t  he  creditor  for  a  less  sum 
than  his  debt:  Held,  that  there  was  a  sufficient  consideration 
to  support  the  agreement  and  the  debtor  was  discharged  from 
his  obligation.     Jones  v.  Mizell,  9. 

3.  An  executory  contract  for  the  sale  of  land  will  not  be  reformed, 

by  enlarging  the  subject-matter  upon  parol  testimony,  upon  the 
ground  of  fraud,  and  enforced  with  the  variation;  but  it  may 
be  rescinded  upon  such  ground.     Davis  v.  Ely,  16. 

4.  Qiuere,  whether  such  reformation  will  be  made  even  where  the 

subject-matter  is  not  enlarged.     Ibid. 

5.  Parol  testimony  may,  however,  be  received  to  show  such  matters 

in  defence  of  an  action  for  specific  performance.     Ibid. 

6.  Executed  contracts  may,  in  proper  cases,  be  corrected,  either  by 

enlarging  or  restricting  the  subject-matter.     Ibid. 

7.  A  parol  contract  for  the  sale  of  lands,  or  any  interest  therein,  is 

good  inter  partes,  and  will  be  enforced  if  the  party  charged 
does  not  plead  the  statute  of  frauds;  but  where  the  plaintiff 
seeks  to  enforce  such  contracts,  and  the  defendant  denies  its 
existence,  or  ^sets  up  another  and  different  agreement,  or  spec- 
ially relies  on  the  statute,  the  contract  will  not  be  enforced. 
Thigpen  v.  Staton,  40. 

8.  J.  conveyed  to  C.  lands,  reserving  a  life  estate — both  occupying 

the  premises — and  it  was  agreed  between  them,  in  parol,  that 
C.  should  have  the  rents  and  profits  in  consideration  that  she 
would  support  J.  for  his  life.  In  an  action  by  C.  against  a 
stranger  for  a  conversion  of  the  rents:  Held,  that  it  was  com- 
petent to  show  the  agreement  with  J.,  and  being  proved,  the 
courts  would  sustain  it.     Ibid. 

9.  A  firm  made  an  order  on  plaintiff  for  certain  merchandise  to  be 

delivered  at  a  future  day.  The  order  was  an  ''importation 
order,"  which,  by  custom  of  merchants,  is  not  subject  to  counter- 
mand. Before  the  goods  were  delivered,  the  firm  was  dissolved 
and  notice  given  the  plaintiff,  and  a  member  of  the  dissolved 
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firm,  also  wrote  countermandiDg  the  order;  but  upon  reoeiring 
a  reply  that  it  was  im .  ossible  to  do  so,  directed  the  goods  to  be 
shipped,  and  they  were  sent  and  received:  Held,  that  all  the 
members  of  the  firm  were  bound  by  the  contract.  French  v. 
Oriffin.  141. 

10.  The  plaintiffs  and  defendants  entered  into  a  contract,  wberebv 

the  former  ''  hired  "  and  *'  leased  '*  to  the  latter  certain  persona) 
property  for  a  fixed  period,  at  a  price  ascertained,  to  be  paid  for 
in  instalments;  it  was  stipulated,  that  upon  the  payment  of  the 
entire  sum  the  title  should  vest  in  the  defendants,  but  upon  fail- 
ure to  pay  any  one  of  the  instalments  the  lease  should  terminate 
and  the  plaintiff  might  re-possess  himself  of  the  propeny:  Hdd, 
(1)  that  this  contract  constituted  a  bailment:  and  (2)  that  the 
defendants  might  terminate  it  at  any  time  by  a  refusal  to  pay  the 
instalments  then  due,  and  an  ofl'er  to  surrender  the  property. 
Pvffer  V.  Baker,  148. 

11.  In  the  absence  of  fraud,  or  mutual  mistake,  properly  aUegeiU 

parol  evidence  is  not  admissible  to  "  contradict,  add  to,  modify 
or  explain  "  a  written  contract.     Bank  v.  McElwee.  305. 

12.  Where  only  a  part  of  a  contract,  not  required  by  law  to  be  mii- 

ten,  is  in  writing,  parol  evidence  is  admissible  to  prove  the 
univritten  part.    Ibid. 

18.  Proof  that  certain  notes,  which  recited  that  they  were  executed 
for  the  purchase  money  of  land,  were  partly  for  some  other , 
consideration,  would  ''contradict,  add  to  or  modify  **  the  written 
contract,  and,  in  the  absence  of  an  allegation  of  fraud,  or 
mutual  mistake,  is  not  admissible.     Ibid, 

14.  When  it  is  found,  as  a  fact,  that  a  contract  was  partly  in  writiDg 

and  partly  oral,  parol  testimony  is  admissible  to  prove  the  oral 
part.     Nisaen  v.  Gold  Mining  Co. ,  309. 

15.  A  parol  contract  for  the  sale  of  land  is  not  void,  but  voidable  at 

the  election  of  the  party  charged  therewith.  Gordon  v.  Cci- 
lett,  381. 

16.  Work  and  labor  done  and  damage  and  inconvenience  suffered  far 

a  father  by  a  son- in  law  and  daughter,  his  wife,  is  a  sufficient 
consideration  to  support  an  action  upon  a  quantnm  meruit. 
Whetstine  v.  Wilson,  385. 

17.  If  there  was  a  special  contract  to  pay  them  in  land  for  their  ser- 

vices, upon  failure  so  to  do,  they  are  still  entitled  to  be  paid 
what  their  services  are  worth.  The  law  implies  a  promise  to 
pay  when  one  fails  to  perform  his  part  of  a  special  contract. 
Ibid. 
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18.  A  written  contract  for  the  sale  of  land  may  be  rescinded  or  aban- 

doned by  parol,  but,  before  the  Courts  will  enforce  such  rescis- 
sion or  abandonment,  there  must  be  shown  something  more 
than  a  mere  oral  agreement  of  the  parties;  there  must  appear 
such  positive  and  unequivocal  acts  and  conduct  as  are  clearly 
inconsistent  with  the  contract.    Miller  v.  Pierce,  389. 

19.  The  plaintiff,  in  settlement  of  an  account  due  from  the  defendant, 

accepted  the  latter's  bond  upon  condition  that  he  would  pay  it 
in  monthly  installments.  The  account  was  not  receipted,  and 
plaintiff  testified  that  the  bond  was  taken  only  as  security: 
Held.  (1)  that,  irrespective  of  the  intentions  of  the  parties,  the 
debt  on  account  was  merged  into  the  bond:  (2)  that  if  the  debt 
bad  not  changed  its  form  and  dignity,  yet  the  acceptance  of  the 
bond  was  an  agreement  on  the  part  of  the  creditor  to  suspend 
his  remedy  on  the  account  until  the  expiration  of  the  period  of 
payment  provided  in  the  bond.     Coatner  v.  Fisher,  392. 

* 

20.  A  written  contract  will  be  construed  by  looking  at  the  entire 

instrument.     Paalzow  v.  Estate  Co.,  437. 

21.  Oeneral  terms  in  a  contract  may  be  limited  by  special  provis- 

ions showing  the  real  intent  of  the  parties.     Ibid. 

32.  Where  the  plaintiff  agreed  to  sell  to  the  defendant  ''air'  the 
trees  on  a  certain  tract,  and  it  appeared  from  other  portions  of 
the  contract  that  the  parties  understood  a  certain  specified 
number  was  only  intended  to  be  embraced  by  the  terms  of  the 
sale,  this  understanding  will  govern.     Ibid. 

23.  M.  contracte<1  to  sell  and  deliver  to  L.  a  quantity  of  cotton  in 

bales,  ''to  be  of  the  average  grade  of  middling''  or  above — 
none  to  grade  below  "low  middling":  Held,  that  this  consti- 
tuted a  warranty  by  the  vendor  that  the  cotton  should  be  in 
fact  of  that  quality,  and  not  that  it  should  be  so  according  to 
any  particular  method  of  inspection.     Love  v. Miller,  582. 

24.  Qoods  were  sold  and  delivered  to  defendant  under  a  contract  that 

the  vendee  should  deliver  to  the  vendor  the  •*farmers'  notes/' 
given  for  the  purchase  of  such  as  were  sold,  payable  May  loth;  and 
if  these  notes  were  unpaid  at  maturity,  the  vendee  should  give 
his  individual  notes  for  the  payment,  and  the  *'  farmers'  notes" 
were  to  be  held  in  trust  as  collateral  security:  Held,  that  in  an 
action  of  "claim  and  delivery"  for  certain  of  the  goods  unsold, 
that  when  the  goods  were  shipped  to  vendee  the  title  passed  to 
him.     Ouano  Co.  v.  Malloy,  674. 
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25.  That  this  agreement  did  not  constitute  a  conditional  sale,  bat  vas 
an  absolute  sale  of  the  goods.    Ibid. 

Contract  for  sale  of  personal  property,  25. 

One  who  labors  to  make  crops  under  contract  that  he  shall  be  paid 
out  of  the  crop  has  lien  upon  it,  229. 

Where  a  party  falsely  represents  himself  as  agent  for  another  and 
enters  into  contract — liability,  237. 

Doctrine  of  contributory  negligence  has  no  application  to  contracts, 
but  rather  to  torts,  351. 

CONTRACTORS  AND  SUBCONTRACTORS:  See  Lien. 

CONTRIBUTORY  NEGLIGENCE:  See  Negligence. 

CONVERSION: 

1.  Where  realty  is  devised  to  be  sold  and  the  proceeds  divided  at  the 

death  of  the  testator,  it  is,  by  construction  of  law  converted  into 
personalty,  «nd  the  rules  governing  the  devolution  of  that 
i-pecies  of  property  become  applicable.     Mills  v.  Harris,  626. 

2.  To  constitute  such  constructive  conversion,  it  is  essential  that  the 

power  conferred  to  sell  shall  be  imperative;  if  the  power  is  left 
to  the  discretion  of  the  person  charged  with  it,  no  conversion 
results.     Ibid. 

CONVEYANCES,  VOID  AND  VOIDABLE,  515. 

CORPORATION: 

1.  Individual  stockholders  in  their  own  name  are  not  the  proper 

parties  to  assert  the  rights  of  a  corporation;  action  should  be 
brought  by  and  for  the  corporation  itself.  If  its  officers  or  other 
stockholders  fail  to  do  their  duty  in  that  respect,  the  remedy  is, 
as  a  general  rule,  to  be  sought  within  the  corporate  organiza- 
tion.    Moore  v.  Silver  Valley  Mining  Co.,  534. 

2.  Where  there  is  cause  for  complaint  by  stockholders  against 

others,  they  should  first  resort  to  the  remedy  prescribed  in  their 
charter;  and  failing  in  this,  they  will  have  a  right  to  proceed 
against  the  delinquents,  and,  in  proper  cases,  injunction  will 
be  granted  to  protect  the  rights  of  parties.     Ibid, 

8.  A  good  cause  of  complaint  in  such  cases  is  fraud  or  serious  tnjury 
done,  or  about  to  be  done,  by  some  of  the  stockholders  or  officers, 
for  which  there  is  no  adequate  remedy  given  under  the  charter. 
Ibid. 

4.  It  should  be  alleged  and  proved  that  the  plaintiffs  are  bona  faie 
owneis  of  stock  and  have  taken  proper  steps  within  the  com- 
pany to  assert  their  rights:  it  ought  also  to  appear  that  proper 
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legal  steps  have  been  taken  in  the  State  which  is  the  domicile  of 
the  corporation  and  defendant  corporators,  before  the  aid  of 
the  Courts  of  a  foreign  State  will  be  afforded.    Ibid. 

CORPORATION,  MUNICIPAL: 

1.  Where  a  municipal  corporation  conveys  land,  bounded  by  estab- 

lished streets  or  alleys,  and  the  grantee  enters  upon  and  improves 
it,  a  subsequent  conveyance  by  the  corporation  of  the  land  cov- 
ered by  such  streets  or  alleys,  whereby  the  easement  of  the 
appurtenant  owner  is  interfered  with,  is  void.  Moose  v.  Car- 
aoHy  431. 

2.  Such  grantor  will  be  precluded  from  reasserting  any  right  to 

actual  possession,  at  least  so  long  as  streets  or  alleys  are  used  by 
the  public.    Ibid. 

8.  Even  when  a  conveyance  of  such  easements  by  an  individual  is 
not  formally  accepted  by  the  town  authorities,  if  parties  have 
been  thereby  induced  to  buy  and  improve  lots  upon  them,  the 
dedication  is  deemed  irrevocable.     Ibid. 

4.  Adverse  possession  of  a  street  or  public  square  does  not  ripen 

into  title  as  against  the  public.    Ibid. 

5.  Owners  of  town  lots,  under  grant  of  the  town,  cannot  be  deprived 

of  their  easement  appurtenant  in  the  streets  adjacent  for  the 
benefit  of  the  town,  nor  can  the  General  Assembly  give  such 
power.     Ibid. 

6.  The  law  protects  the  title  to  easement  in  a  street  as  fully  as  it 

does  the  title  to  the  land.    Ibid. 

7.  A  municipal  corporation  has  no  more  right,  even    with    the 

authority  of  the  General  Assembly,  to  lessen  or  diminish  the 
width  of  the  street  thah  to  convey  it  absolutely.     Ibid. 

8.  If  the  original  conveyance  did  not  operate  to  pass  title  to  the 

street,  when  executed,  the  Legislature  could  not,  pending  suit, 
impart  to  it  such  vitality  as  to  relate  back  to  the  commence- 
ment of  the  action  and  establish  a  right  to  recover  possession. 
Ibid. 

CORRECTION  OF  DEED:  See  Deed. 

COSTS: 

1.  In  an  action  for  specific  performance,  it  appeared  that  the  defend- 
ant refused  to  account  with  plaintiff  for  certain  credits  agreed 
to  be  applied  on  the  purchase  of  the  land  contracted  to  be  sold 
and  conveyed  by  the  defendant.  It  also  appeared  that  there 
was,  after  applying  the  credits,  a  balance  due  defendant.  The 
Court  below  rendered  judgment  against  plaintiff  for  the  balance 
so  due,  but  against  defendant  for  all  costs:  Held,  (I)  that  the 
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action  was  equitable  in  its  character  and  belonged  to  that  claa 
enumerated  in  §527  of  The  Code;  (2)  that  it  was  withm  the  dis- 
cretion of  the  Court  to  award  costs  against  the  defendant,  and 
this  discretion  was  not  reviewable.    Parton  v.  Boud^  422. 

2.  Where  plaintiff  recovers  no  more  than  the  amount  tendered  him 
by  defendant  before  suit  was  brought,  and,  on  his  refusal  to 
accept  it.  the  latter  paid  it  into  Court,  he  should  be  taxed  with 
costs.     Pollock  V.  Wanmck^  638. 

8.  The  statute  {The  Code,  %  747)  which  provides  that,  when  a  defend- 
ant in  a  criminal  action  shall  be  acquitted,  a  noL  pros,  entered, 
or  judgment  arrested,  the  Court  shall  tax  the  countr  with  the 
costs  of  the  witnesses  ''  necessary"  for  the  defendant,  does  not 
extend  to  the  case  where  the  indictment  is  quashed.  State  t. 
Massey,  877. 

4.  The  provision  in  the  Constitution  (Art.  I,  §2)  which  forbids  that 

any  defendant  shall  be  taxed  with  the  costs  of  necessary  wit- 
nesses summoned  by  him,  unless  found  guilty,  does  not,  ex  vi 
termini,  authorize  such  costs  to  be  taxed  against  the  county;  it 
only  exempts  the  acquitted  defendant  from  any  liability  there- 
for.    Ibid. 

5.  The  discretion  conferred  upon  the  Court,  in  §  783  of  The  Code,  in 

respect  to  regulating  or  refusing  to  allow  any  compensatioD  to 
the  witnesses  therein  named,  is  not  reviewable.     Ibid, 

6.  It  seems  that,  under  the  law  as  it  now  stands,  an  acquitted 

defendant's  costs  for  witnesses  can  be  taxed  against  a  ooonty 
only  in  those  cases  where  a  private  prosecutor  may  be  taxed 
with  them.     Ibid. 

7.  While  not  more  than  two  witnesses  to  a  single  point  may  be  taxed 

against  the  losing  party  in  a  civil  action,  the  liability  of  the 
party  who  summoned  them  for  their  compensation  is  not 
abridged.     Ibid. 

COUNTER-CLAIM: 

1.  Where  an  estate  is  insolvent,  no  counter-claim  against  an  action 

by  the  personal  representative,  beyond  the  rateable  proportion 
of  him  who  pleads  the  counter-claim  to  the  assets,  will  be 
allowed.     Pate  v.  Oliver,  458. 

2.  If  the  personal  representative  voluntarily  yields  to  the  entire 

amount  of  a  counter-claim  when  the  estate  is  insolvent,  he  wOl 
be  liable  to  the  other  creditors  for  the  excess  of  the  rateable 
portion.     Ibid. 

3.  But  if  he  honestly  resists  such  counter-claim,  and  it  is  adjodjered 

against  him  by  the  Court  having  cognizance  of  the  matter,  he 
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will  be  protected,  though  such  judgment  be  erroneous  and  he 
did  not  appeal  from  it.    Ibid. 

When  counter-claim  for  damages,  either  ex  delicto  or  ex  contractu, 
may  be  pleaded,  854. 

COUNTY  TAXES:  See  Taxation. 

COVENANT: 

On  the  breach  of  the  covenant  against  encumbrances,  the  cove- 
nantee is  only  entitled  to  nominal  damages,  unless  it  appears 
that  he  has  extinguished  the  encumbrance.  Lane  v.  Richard- 
son, 642. 

CROPS: 

Removal  of,  189. 

Interest  of  mortgagee  in  crop  growing  on  the  mortgaged  lands,  182. 

Agricultural  lien  for  advances  to  make  crop,  182. 

Lien  upon  crop  by  one  who  labors  to  make  it,  229. 

« 

DAMAGES:  See  also  Negligence. 

Measure  of,  146,  442. 

Liability  in  damages  by  one  who  falsely  represents  himself  agent 
for  another  and  enters  into  contract,  287. 

For  killing  live  stock  by  railroad  train,  365. 

Evidence  in  ascertaining,  525. 

Damages  for  breach  of  covenant  against  encumbrances,  642. 

DECEASED  PERSON:  See  Transaction  with  Deceased  Person. 

DECEIT,  221. 

DECLARATIONS:  Privileged.  574. 

DEED: 

1.  H.  being  indebted  to  A.,  a  commission  merchant,  for  advances, 
executed  a  deed  in  trust,  in  which  the  amount  of  the  indebted- 
ness was  precisely  stated,  and  in  which  it  was  recited  that  A. 
then  had  on  consignment  certain  tobacco,  the  proceeds  of  which 
were  to  be  applied  to  the  said  indebtedness,  and  then  conveyed 
certain  growing  crops  and  real  estate  to  secure  any  balance  due 
after  the  application  of  the  proceeds  of  the  sale  of  the  tobacco. 
An  unsecured  creditor  of  H.  recovered  judgment  upon  his  debt^ 
and  upon  the  return  of  execution  unsatisfied,  brought  his  action 
to  compel  a  settlement  of  the  trust,  and  to  subject  the  excess  of 
the  property,  after  satisfying  the  secured  creditors,  to  payment 
of  his  judgment:  Held,  (1)  that  H.  had  a  resulting  trust  under 
the  deed  upon  which  the  judgment,  when  docketed,  acquired  a 
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lien,  but '  which  could  only  be  enforced  by  an  action  io  the 
nature  of  an  equitable  execution:  (2)  that,  although  theamoant 
due  the  secured  creditors  was  inaccurately  recited  in  the  deed 
by  mistake — a  larger  sum  being  due  them — yet  as  against  cred- 
itors not  parties  to  the  deed,  they  were  bound  thereby,  and  that 
no  parol  agreement  between  them  and  the  debtor,  that  anj 
such  exce?8  should  be  secured  by  the  conveyance,  could  be  set 
up  against  the  unsecured  creditor;  (3)  that  the  debtor  and 
secured  creditors  could  not  make  any  other  disposition  of  the 
sales  of  the  tobacco  than  that  provided  in  the  conveyance,  to 
the  prejudice  of  other  creditors.     Trimble  v.  Hunter,  129. 

2.  To  convert  a  deed,  absolute  upon  its  face,  into  a  mortgage,  ii 
must  be  alleged  that  the  clause  of  redemption  was  omitted  by 
reason  of  ignorance,  mistake,  fraud  or  undue  advantage,  nor  will 
the  Courts  interfere  to  relieve  against  a  deed  where  the  testimony 
tends  to  sliow  that  it  was  oppressive  and  involuntarily  executed, 
unless  the  proper  averments  as  to  these  facts  are  made  in  the 
pleadings.     Norris  v.  McLam,  159. 

8.  A  deed  of  a  husband  to  his  wife  will  not  be  declared  fraudulent 
upon  its  face  by  the  Court  merely  because  it  recites  as  a  consid- 
eration eleven  hundred  dollars  and  nai  ural  love  and  affection. 
Woodruff  V.  Bowles,  197. 

4.  When  the  grantee  in  an  absolute  deed  pays  a  valuable  considera- 

tion, he  gets  a  good  title,  though  the  grantor  may  have  exe- 
cuted the  deed  with  intent  to  defraud  his  creditors,  if  the  grantee 
had  no  knowledge  of  the  fraudulent  intent  when  it  was  exe- 
cuted.    Ibid. 

5.  E.  executed  a  deed  to  his  two  children  (naming  them),  in  which 

it  was  recited  and  provided  that  he  had  ''given  and  granted 
unto  my  said  children  a  certain  tract  of  land  (describing  it).  I 
do  hereby  appoint  S.  guardian  of  my  said  children,  with  full 
power  and  authority  as  the  law  may  direct  to  guardians,  and. 
whenever  my  said  children  may  come  to  the  age  of  twenty-ooe. 
will  be  entitled  to  take  possession  of  said  land,  free  from  all  corte. 
*  *  *  At  the  same  time,  it  is  to  be  considered  that  the  above 
deed  of  gift  will  not  take  place  till  my  deaih  and  the  death  of 
my  wife":  Heldy  that  the  deed  contained  conclusive  intrinsic 
evidence  of  the  vendor's  intention  to  convey  to  his  children  a 
fee-simple  estate  after  the  death  of  himself  and  wife,  and  that 
the  necessary  technical  words  had  been  inadvertently  or  igno- 
rantly  omitted,  and  that,  in  an  action  to  correct  the  deed  in 
that  respect,  the  Court  would,  upon  an  inspection  of  the  instru- 
ment, grant  the  relief.     Vickers  v.  Leigh,  248. 
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6.  While  the  husband  must  join  in  the  execution  of  a  deed  convey- 

ing the  wife's  land,  and  acknowledgment  or  proof  of  execution 
thereof  by  both  must  precede,  in  point  of  time,  the  privy  exam- 
ination of  the  wife,  it  is  not  necessary  that  the  husband  should 
actually  sign  at  the  same  time  as  the  wife,  or  in  her  presence; 
nor  is  it  necessary  that  the  proof  or  acknowledgment  of  tlie 
execution  should  be  at  the  same  time  or  before  the  same  officer. 
Lineberger  v.  Tidwell,  506. 

7.  The  omission  by  a  Justice  of  the  Peace  to  attach  his  seal  to  a  cer- 

tificate of  the  proof  of  execution  of  a  deed  and  privy  examina- 
tion of  the  wife  will  not  invalidate  his  action,  otherwise  regu- 
lar. The  statute,  in  respect  to  requiring  him  to  attach  a  seal,  is 
directory  only.     Ibid. 

8.  Where  a  plaintiff  seeks  to  correct  a  dee d "in  his  own  favor,  the 

Court  should  lefuse  its  aid  unless  he  is  willing  that  other  mis- 
takes therein  should  be  corrected  which  would  be  against  his 
interests.  He  who  would  have  equity  must  do  equity.  Morisey^ 
V.  Sichison,  555. 

Eflfect  of  deed  conveying  part  of  land  previously  devised  to  same 
party,  326. 

CJonstruction  of  deed  betwe^-n  Inisband  and  wife,  613. 

DEPOSITION:  See  Evidence. 
DEPOT:  See  Station. 

DEVISAVIT  VEL  NON:  Issue  of,  1. 

DEVISE:  See  Wills. 

DISCRETION  OF  JUDGE: 

When  and  where  not  reviewable,  94,  422. 

In  removing  jury  from  Court  room  pending  debate  upon  proposition 
to  introduce  evidence,  743. 

DISORDERLY  HOUSE:  See  Bawdy.- HO  use. 

DISPOSING  OF  MORTGAGED  PROPERTY: 

1.  Upon  the  trial  of  an  indictment  for  unlawfully  disposing  of 
mortgaged  property  {The  Code,  J^1089),  it  appeared  that  the 
defendant,  in  some  way  not  known,  obtained  from  the  mort- 
gagor the  property  included  in  the  mortgage,  and  disposed  of 
it  without  the  knowledge  of  the  mortgagee,  and  with  the  intent 
to  hinder  him  in  the  collection  of  his  debt:  Held,  that  these 
facts  did  not  constitute  an  indictable  offence.  State  v. 
Woods,  898. 
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2.  If  the  offence  consisted  in  the  aiding  or  abetting  of  the  maker  of 

the  lien  to  dispose  of  the  property,  or  a  purchaser  with  notice, 
the  indictment  should  so  charge.    Ibid. 

3.  The  statute  is  directed  against  three  classes  of  offenders — (1)  the 

maker  of  the  lien  who  shall  dispose  of  the  property  with  the 
unlawful  intent;  (3)  those  who  buy  with  a  knowledge  of  the 
lien;  and  (3)  those  who  aid  or  abet  either  the  maker  or  poTDhaser 
in  the  unlawful  acts.    Ibid. 

DISTRIBUTION: 

When  action  brought  by  distributees  barred,  28. 

A.ction  to  enforce  settlement  and  distribution  of  unadmtnistered 

assets,  180. 

^ 

DIVORCE:  See  Marriage  and  Divorce. 

DRUGGIST:  See  Physician. 

DRUNKENNESS: 

Affecting  responsibility  for  crime,  8ft8. 

EASEMENT: 

Conveyance  of  alley  or  street  by  municipal  corporation,  whereby 
easement  of  appurtenant  owner  is  interfered  with,  is  void,  481. 

ELECTION: 

1.  Where  there  are  several  counts,  each  covering  separate  trans- 

actions, punishable  in  the  same  way,  or  only  one  count,  bat  tes- 
timony as  to  two  or  more  transactions  falling  under  the  charge, 
the  Judge  may,  in  his  discretion,  refuse  or  allow  a  motion  to 
force  the  prosecutor  to  elect,  and  may  determine  the  time  when 
the  election  is  to  be  made,  if  at  all.    State  v.  Parish,  679. 

2.  In  the  exercise  of  this  discretionary  power,  the  Courts  have  gen- 

erally held  that  the  prosecutor  (especially  on  the  trial  of  fck>- 
nies  or  offences  punishable  with  infamous  punishment)  ahoaki 
be  compelled  to  elect  at  the  close  of  the  testimony  for  the  State, 
except  in  cases  where  the  -evidence  of  each  one  of  the  transac- 
tions is  so  mixed  with  and  dependent  on  the  testimony  as  to  the 
others,  with  their  attendant  circumstances,  that  the  Court  does 
not  deem  it  practicable  to  contine  the  prosecutor  to  one  trans- 
action without  destroying  what  seems  to  be  a  prima  facie  case 
of  guilt  against  the  defendant.     Ibid. 

8.  It  has  never  been  deemed  so  important  to  enforce  an  election  on 
the  part  of  the  prosecuting  officer  on  the  trial  of  misdemeanors, 
punishable  at  the  discretion  of  the  Court.     Ibid. 
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4.  Wbere  there  are  several  counts  in  an  indictment,  drawn  merely 

to  meet  the  different  phases  of  the  facts  that  will  probably  be 
proven,  the  Judge  will  neither  quash  nor  require  an  election. 
Ibid, 

5.  Where  the  several  counts  in  an  indictment  are  obviously  inserted 

to  meet  different  aspects  of  the  same  transaction,  the  Court  will 
not  compel  the  prosecutor  to  elect.    State  v.  PhiUips,  786. 

6.  The  Ck>urt  has  the  power  to  compel  the  prosecutor  to  elect,  before 

the  close  of  the  evidence  for  the  State,  upon  which  cbunt  in  the 
indictment  he  will  rely.     State  v.  Farmer ^  887. 

ELECTIONS: 

1.  Registration  is  essential  to  the  exercise  by  a  citizen,  possessed  of 

the  other  legal  qualifications,  of  his  right  to  vote,  and,  when 
duly  made,  is  prima  facie  evidence  of  the  right.  Hampton  v. 
Waldrop,  453. 

2.  Where  the  registration  book  of  an  election  precinct  had  been  lost, 

and  could  not  be  replaced,  but  the  registrar  procured  a  new 
book,  in  which  he  entered  the  names  of  such  persons  as  he 
knew  had  theretofore  been  registered,  and  also  the  names  of 
those  who  applied  for  registration  subsequently,  and  it  appeared 
that,  at  the  election  following,  no  one  voted  whose  name  did 
not  appear  on  the  registration  book,  that  no  one  voted  who  was 
not  entitled  to  vote,  and  no  one  who  was  entitled  to  vote  was 
excluded:  Held^  that  the  election  was  not  invalid,  and  that 
those  persons  who  received  the  majority  of  such  votes  were 
entitled  to  be  inducted  into  the  offices  for  which  they  had  thus 
been  chosen.    Ibid. 

EMBEZZLEMENT: 

1.  The  word  "officer,"  employed  in  §1014  of  The  Cod«,  defining 

and  punishing  embezzlement,  is  limited  to  those  persons  who 
occu])y  that  relation  to  the  corporations  mentioned  in  the  sec- 
tion, and  do  not  extend  io  public  officers,  such  as  Clerks  of  the 
Superior  Court.    State  v.  Connelly,  794. 

2.  The  statute  {The  Code,  %  1016)  creates  the  crime  of  embezzlement 

only  where  the  money  or  property  charged  to  have  been  embez- 
zled is  held  in  trust  for  any  city,  county,  &c..  and  does  not 
embrace  the  unlawful  appropriation  of  the  property  of  private 
individuals.     Ibid. 

3.  Where  t^e  Clerk  of  a  Superior  Court  was  charged   with  the 

embezzlement  of  a  sum  of  money  paid  to  him  by  an  administra- 
tor for  one  of  the  difetril  utees  of  an  estate:  Held,  that  he  could 
not  be  convicted  upon  an  indictment  for  that  crime  of  the 
off t  nee  created  by  section  1090  of  The  Code.    Ibid. 
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EMINENr  DOMAIN,  431,  525. 
ENnCING  SERVANTS,  724,  771. 

EQUITY: 

1.  A  court  of  equity  will  not  interfere  by  injunction  to  restrain  the 

Bale  of  land,  or  by  the  exercise  of  its  jurisdieiion  to  remove 
a  cloud  upon  the  title,  where  it  appears  that  the  party  seeking 
such  relief  is  in  possession,  and  that  the  proofs  upon  which  ha 
relies  will  be  available  in  any  action  which  may  be  instituted 
against  him  to  recover  the  property.  In  such  case,  he  has  an 
adequate  remedy  at  law.     Browning  v.  Lavender,  69. 

2.  Where,  however,  the  proofs  upon  which  such  party  must  rely  for 

a  defence  of  his  interest  are  of  such  character  that  thev  mav 
become  lost  by  the  lapse  of  time,  and  without  them  one  claim- 
ing under  the  adversary  title  could  recover  in  an  action  at  law, 
the  Courts  will  inter|x>9e  their  equitable  powers  and  grant  the 
necessary  relief.     Ibid. 

3.  The  Constitution  has  not  abolished  the  principles  of  equity,  and 

where  the  statutory  procedure  thereunder  is  silent,  or  inade- 
quate, the  practice  in  the  late  Courts  of  Equity  may  be  invoked. 
Morv<ey  v.  Swinson,  555. 

4.  The  jurisdiction  of  Courts  of  Equity  to  correct  material  mistakes 

is  unquestionable.     Ibid, 

Estate  in  equity,  479. 

EQUITABLE  FI.  FA.: 

H.  being  indebted  to  A.,  a  commission  merchant,  for  advances,  exe- 
cuted a  deed  in  trust,  in  which  the  amount  of  indebtedness  was 
precisely  stated,  and  in  which  it  was  recited  that  A.  then  had 
on  consignment  certain  tobacco,  the  proceeds  of  which  were  to 
be  applied  to  the  said  indebtedness,  and  then  conveyed  certain 
growing  crops  and  real  estate  to  secure  any  balance  due  after 
the  application  of  the  proceeds  of  the  sale  of  the  tobacca  An 
unsecured  creditor  of  H.  recovered  judgment  upon  his  debt,  and 
upon  the  return  of  execution  unsatisfied,  brought  his  action  to 
compel  a  settlement  of  the  trust,  and  to  subject  the  excess  of 
the  property,  after  satisfying  the  secured  creditors,  to  payment 
of  his  judgment:  Held,  that  H.  had  a  resulting  tru^t  under  the 
deed,  upon  which  the  judgment,  when  docketed,  acquired  a 
lien,  but  which  could  only  be  enforced  by  an  action  in  the 
nature  of  an  equitable  execution.     Trimble  v.  Hunter,  129. 

lEQUITABLE  ASSIGNMENT:  See  Assignment. 
ERROR:  Assignment  of,  1. 
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ESCAPE: 

1.  The  statute  {The  Code,  ^  1022)  providing  for  the  punishment  of 

officers  permitting  escapes,  contemplates  two  kinds  of  escape: 
One  the  result  of  negligence,  the  other  the  xvillful  act  of  the 
officer  in  promoting  the  e^ape.    State  v.  McLain,  894. 

2.  It  is  not  necessary,  in  an  indictment  for  a  negligent  escape,  to 

charge  that  it  was  willfully  or  unlawfully  done — it  is  sufficient 
if  the  act  is  alleged  to  have  been  ''negligently'*  done.     Ibid. 

3.  Where  a  bill  had  been  sent  to  the  grand  jury  against  three  per- 

sons, but  was  found  true  as  to  only  two,  upon  which  a  capias 
was  issued,  and  one  of  the  parties  indicted  was  arrested  and 
permitted  to  escape:  Held,  no  variance  that  the  indictment  for 
escape  described  the  process  as  issuing  upon  an  indictment 
against  the  two  persons  as  to  whom  it  was  returned  a  true  bill, 
instead  of  the  three  against  whom  it  was  drawn  and  sent. 
Ibid, 

ESTOPPEL: 

When  party  to  arbitration  estopped  from  assailing  award,  242. 

When  defendant  estopped  from  alleging  want  of  jurisdiction,  425. 

When  mortgagor  not  estopped,  621. 

Parol  agreement  of  one  railroad  to  allow  another  to  extend  its  track 
on  its  right-of-way  will  noc  operate  as  an  estoppel.  658. 

EVIDENCE: 

1.  The  admission  of  testimony  irrelevant  to  the  issue  is  not  sufficient 

ground  for  awarding  a  new  trial,  unless  it  appears  the  party 
objecting  to  its  reception  suffered,  or  might  have  tuffered,  preju- 
dice thereby.    Jones  v.  Mizell,  9. 

2.  J.  conveyed  to  C.  lands,  reserving  a  life  estate— both  occupying 

the  pnmises — and  it  was  agreed  between  them,  in  parol,  that 
C.  should  have  the  rents  and  profits  in  consideration  that  she 
would  support  J.  for  his  life.  In  an  action  by  C.  against  a 
stranger  for  a  conversion  of  the  rents:  Held,  that  it  was  compe- 
tent to  show  the  agreement  with  J.,  and,  being  proved,  the 
Courts  would  sustain  it.     Thfgpen  v.  Staton,  40. 

3.  The  assignor  (vendor)  of  a  contract  to  convey  land  is  not  a  com- 

petent witness  for  the  assignee  upon  an  issue  between  the  latter 
and  those  claiming  under  the  deceased  vendee  in  respect  of  pay- 
ments made  to  him  by  such  vendee.  The  Code,  §590;  Shields 
V.  Smith,  57. 

4.  Maps  which  are  not  public  maps,  or  not  made  in  pursuance  of 

any  order  in  a  cause,  are  not  per  se  evidence  of  the  facts  which 
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they  represent.  Under  proper  circumstances,  their  use  may  be 
permitted  to  aid  a  witness  in  explaining  his  testimony.  Bur- 
well  V.  Sneed,  118. 

5.  Upon  the  trial  of  an  issue — whether  a  proposed  cart-way  waa 

necessary  and  reasonable — the  opinions  of  witnesses  are  not 
competent,  the  question  not  being  one  of  science,  peculiar  skill 
or  professional  knowledge.    Ibid, 

6.  A  party  to  an  action  offered  in  evidence  certain  letters  written 

by  a  witness  examined  in  his  behalf  shortly  after  the  occurrences 
which  were  the  subject  of  controversy,  with  a  view  to  corrobo- 
rate the  testimony  of  the  witness.  Upon  objection,  the  Court 
excluded  them,  unless  proof  was  produced  of  their  identity: 
Held,  that,  the  plaintiff  failing  to  make  such  proof,  the  letters 
were  properly  rejected.    Rencher  v.  Aycock,  144. 

7.  The  plaintiff  brought  an  action  against  the  heirs  of  C,  allegini; 

that  he  and  C.  had  purchased,  jointly,  a  tract  of  land,  but,  for 
convenience,  the  deed  was  made  to  C.  alone,  who  afterwards 
mortgaged  it  to  secure  a  loan,  and  that  he  (the  plaintiff)  had 
repaid  a  part  of  the  loan,  and  he  prayed  judgment  that  the  heirs 
of  C.  be  declared  trustees,  &c.  In  support  of  his  cause  of  action, 
he  offered  the  vendor  and  mortgagee  as  witnesses  to  prove  the 
joint  purchase  and  the  borrowing  of  the  money  and  repayment 
of  the  loan,  and  also  offered  his  wife  to  prove  that  a  portion  of 
the  purchase  money  was  paid  by  himself:  Held,  (1)  that  neither 
the  vendor  nor  the  mortgagee  were  competent  witnesses  for 
plaintiff  to  prove  any  transaction  with  C,  they  being  expressly 
included  in  the  prohibition  of  the  statute  {The  Code,  §590)  by 
the  description  of  persons  *'  from,  through  or  under  whom  such 
party  (the  party  introducing  them)  *  ♦  *  derives  his  inter- 
est or  title  by  assignment  or  otherwise'*;  (2)  that  the  proposed 
evidence  of  the  wife  was  competent,  it  not  appearing  that  it 
embraced  any  transaction  or  communication  with  the  deceased. 
Carey  v.  Carey,  171. 

8.  In  an  action  by  a  mortgagor  to  foreclose,  it  was  alleged  that  the 

plaintiff  had  executed  a  deed  to  the  mortgaged  premises,  which 
he  deposited  with  one  M.,  an  attorney,  who  represented  him  in 
the  matter,  to  be  delivered  to  F.  when  the  latter  paid  the 
amount  due  under  the  mortgage,  and  that  M.,  inadvertently, 
and  without  authority,  delivered  the  deed  before  the  money  was 
paid.  F.  was  afterwards  adjudged  a  lunatic,  and  a  guardian 
was  appointed  for  him,  who  was  a  party  to  the  action  to  fore- 
close. There  was  a  general  denial  of  the  complaint:  Held,  (1) 
that  the  mortgage  deed  was  competent  evidence  against  F.  for 
the  purpose  of  establishing  the  plaintiff's  right  to  the  relief  he 
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sought:  (2)  that  M.,  the  attorney  who  conducted  the  negotiations 
for  the  plaintiff,  and  represented  him  in  the  action,  was  a  com- 
petent witness  to  prove  transactions  and  communications 
between  the  plaintiff  and  F.  in  relation  to  the  agreement  and 
the  circumstances  attending  the  execution  and  delivery  of  the 
deed  to  the  latter,  it  appearing  that  he  had  no  interest  in  the 
result  of  the  action.     Propst  v.  Fisher,  214. 

9.  Where  it  appeared  that  no  notice  had  been  given  to  the  adverse 
party  of  the  taking  of  a  deposition,  and  that  it  had  not  been 
passed  upon  by  the  Clerk,  as  provided  by  §  1857  of  The  Code, 
it  was  held  that  an  objection  to  its  reception  might  be  taken  on 
the  trial  of  the  action.     Bryan  v.  Jeffreys,  242. 

10.  In  the  absence  of  fraud,  or  mutual  mistake,  properly  alleged, 

parol  evidence  is  not  admissible  to  **  contradict,  add  to,  modify 
or  explain''  a  written  contract.     Bank  v.  McEluree,  305. 

11.  Where  only  a  part  of  a  contract  not  required  by  law  to  be  written 

is  in  writing,  parol  evidence  is  admissible  to  prove  iheunwritten 
part.    Ibid, 

m 

12.  Proof  that  certain  notes,  which  recited  that  they  were  executed 

for  the  purchase  money  of  land,  were  partly  foi-  some  other  con- 
sideration, would  "contradict,  add  to  or  modify*'  the  written 
contract,  and  in  the  absence  of  an  allegation  of  fraud,  or  mutual 
mistake,  is  not  admissible*.     Ibid. 

13.  When  it  is  found,  as  a  fact,  that  a  contract  was  partly  in  writing 

and  partly  oral,  parol  testimony  is  admissible  to  prove  the  oral 
part.    Nissen  v.  Gold  Mining  Co, ,  809. 

14.  Testimony  that  defendant  informed  plaintiff  that  the  horse  was 

ailing,  is  competent  as  corroborative  of  defendant's  other  testi- 
mony that  plaintiff  was  to  keep  the  horse  insured.  McKinnon 
V.  Morrison,  854. 

15.  When  a  policy  of  insurance  is  no  part  of  the  contract  entered 

into  by  the  parties,  but  is  taken  out  in  pursuance  of  it,  its  con- 
tents, if  accepted  by  either  party,  were  competent  evidence  to 
corroborate  or  contradict  the  evidence  as  to  what  was  the  con- 
tract.   Ibid. 

16.  The  burden  of  proving  contributory  negligence  is  placed,  by 

statute  (Acts  1887,  ch.  38),  upon  the  defendant,  and  it  was  com- 
petent for  the  Legislature  to  enact  it.     Wallace  v.  Railroad,  442. 

17.  The  defendant  can  avail  himself  of  anything  in  plaintiff's  evi- 

dence tending  to  disprove  contributory  negligence,  but  this  does 
not  change  the  burden  of  proof  as  fixed  by  statute.     Ibid. 

18.  Inquiring  into  a  plaintiff's  age,  earnings,  past  earnings  and  kind 

of  service  are  all  competent,  as  elements,  in  considering  the 
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quantum  of  damages;  but  what  were  his  accumulated  earnings 
are  immaterial.    Ibid. 

19.  The  evidence  of  the  judgment  debtor  is  competent,  on  a  motkm 
to  issue  execution,  to  prove  that  he  has  paid  the  judgment  to 
the  intestate.     Pate  v.  Oliver,  458. 

*20.  The  burden  is  upon  the  servant  who  sues  bis  master  for  damages, 
resulting  from  the  use  of  defective  machinery  furnished  by  the 
latter,  to  establish  prima  facie  (1)  that  the  machinery  was 
defective ;  (2)  that  the  defects  were  the  proximate  cause  of 
the  injuries;  and  (3)  that  the  master  had  knowledge  of  them,  or 
might,  by  the  proper  exercise  of  care  and  diligence,  have 
acquired  such  knowledge.     Anderson  v.  Railroad,  491. 

31.  When  &  prima  facie  case  is  thuset-tablished,  the  burden  of  show- 
ing that  the  plaintiff  knew,  when  he  entered  upon  the  service, 
or  discovered,  or  might  have  ascertained  by  the  exercise  of 
reasonable  diligence  before  the  infliction  of  the  injuries,  that 
the  machinery  was  unsafe,  and  continued  in  such  service,  is 
imposed  upon  the  defendant.  This  being  shown,  the  law 
adjudges  it  to  be  contributory  negligence,  and,  upon  that 
ground,  the  plaintiff  cannot  recover.     Ibid. 

22.  Under  a  general  denial,  it  is  com(>etent  to  show  that  any  deed 

relied  upon  by  the  adversary  party  to  establish  his  title  to  land 
is  invalid.     Lineberger  v.  Tidttell,  506. 

23.  Upon  an  inquiry  in  a  summary  proceeding  by  a  railroad  com- 

pany to  condemn  land  belonging  to  a  church  for  the  purpose  of 
constructing  its  road,  evidence  of  the  value  of  the  land  prior 
to  the  construction  of  the  road,  and  subsequent  thereto,  fcr 
church  purposes,  and,  also,  evidence  that  the  congregations 
accustomed  to  worship  there  were  disturbed,  and  f afnlities  for 
the  accommodation  of  their  horses  and  vehicles  were  destroyed 
or  impaired,  whereby  the  utility  and  value  of  the  land  was 
diminished  as  church  property,  is  competent  in  ascertaining  the 
damages  to  be  assessed.     Railroad  v.  Church,  525. 

24.  The  opinion  of  witnesses  who  have,  by  their  opportunities,  qual- 

ified themselves  to  testify  on  such  matters,  is  competent  as  to 
the  fact  and  quantum  of  damage.    Ibid. 

25.  The  ex  parte  settlement   made   by   guardians,   executors  and 

administrators  with  the  Courts  having  jurisdiction  of  such 
matters,  are,  when  accepted  by  the  Court,  prima  facie  correct, 
and  while  not  conclusive  upon  creditors  or  next  of  kin,  and 
strict  proof  and  specific  assignment  of  errors  are  not  required 
as  in  actions  to  surcharge  a  stated  account,  nevertheless  the 
burden  is  on  the  party  attacking  them  to  establish,  by  a  pre- 
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ponderance  of  testimony,  their  incorrectneBs.  Turner  v.  Turner, 
566. 

36.  The  fact  that  the  debt  embraced  in  a  judgment  was  contracted 
for  the  purchase  of  the  land  sold  by  virtue  of  an  execution 
issued  thereon  may  be  proved  by  parol.  Durham  v.  Wilson, 
595. 

27.  A  mere  i^reponderance  of  evidence  is  not  sufficient  to  t-how  mis- 

take in  a  mortgage,  but  there  must  be  clear  and  convincing 
proof.     Pollock  V.  Waneick,  638. 

28.  After  the  prosecutrix  had  been  impeached  by  cross-examination, 

it  was  competent  to  prove  by  her  brother  that  the  prisoner  took 
her  out  of  bed  when  she  was  sleeping  with  witness,  at  a  time 
when  she  had  testified  that  her  father  ravished  her,  and  that  he 
heard  what  she  told  their  mother  on  that  occasion  to  corroborate 
her,  and,  also,  that  bis  mother  ordered  that  the  prosecutrix  be 
removed  to  another  bed.  as  a  part  of  the  res  gesUe,  State  v. 
Parish,  679. 

29.  Evidence  that  the  prisoner  and  his  wife  livel  amicably  together 

after  such  intercourse  with  the  daughter  did  not  tend  to  con- 
tradict the  prosecutrix,  and  was  incompetent.     Ibid. 

30.  The  evidence  relied  upon  to  establish  the  charge  of  fornication 

and  adultery  is  usually  circumstantial,  and  the  weight  to  be 
given  to  every  pait  of  the  testimony,  and  to  the  combination  of 
facts  found  to  be  sufficiently  proven,  must  be  determined  by  the 
jury.     State  v.  Dixon,  704. 

;U.  The  prisoner,  shortly  before  his  arrest  on  the  charge  of  murder, 
had  been  apprehended  for  an  assault  upon  his  wife;  upon  the 
arrest  for  murder  he  said  he  had  already  given  bond,  and 
expressed  his  surprise  at  being  again  taken  into  custody:  Held, 
that  this  was  not  res  gestie,  and  his  declarations  were  incompe- 
tent evidence  for  him.    State  v.  Moore,  744. 

32.  Evidence  that  the  prisoner,  near  the  time  of  the  homicide,  was 

engaged  in  a  disgraceful  quarrel  with  his  wife,  the  deceased 
being  present  and  partly  the  subject  of  the  wrangle,  and  that 
'  prisoner  then  threatened  to  kill  deceased,  and  was  shortly  there- 
after seen  to  follow  her  in  the  direction  of  the  place  where  the 
mortal  blow  was  giv^en,  was  competent  against  him  to  show 
motive  and  opportunity.    Ibid, 

33.  Upon  a  trial  for  larceny,  it  is  competent,  upon  the  question  of 

identity,  to  show  that  other  property  stolen  at  the  same  time, 
though  not  charged  in  the  indictment,  was  found  in  the  posses- 
sion of  the  defendant.    State  v.  Weaver,  758. 
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34.  Where  intent  ia  of  the  essence  of  the  crime  charged,  in  onler  to 
show  guilty  knowledge,  it  is  not  erroneous  to  receive  evidenee 
of  different  offences,  but  of  the  same  character  and  connected 
wich  that  alleged  in  the  indictment.     Ibid. 

85.  It  is  competent  to  show  that  a  declaration  made  by  one  charged 

with  larceny,  made  at  the  time  of  his  arrest  and  the  finding  of 
the  stolen  goods  in  his  possession,  in  respcKiit  to  the  manner  in 
which  he  obtained  such  possession,  is  false.     Ibid. 

86.  Where  the  presiding  Judge  said,  in  a  private  conversation,  after 

hearing  the  testimony  of  a  witness,  who  was  thereafter  indicted 
for  perjury  committed  in  giving  that  testimony,  that  the  wicnes 
was  "a grand  scoundrel'*:  Held,  no  evidence  of  such  ** preju- 
dice" as  would  disqualify  him  from  presiding  at  the  trial  for 
perjury.    State  v.  Johnson ^  780, 

87.  Upon  the  cross-examination  of  a  witness  introduced  bv  the  State. 

the  defendant  proposed  to  ask  him  if  he  had  not  been  prompted 
to  swear  against  defendants  by  one  B..  who  had  not  been 
examined  as  a  witness;  the  Court,  upon  objection,  excluded  the 
qu-'Stion  in  that  form,  but  permitted  it  to  be  put  omitting  B.'s 
name:  Held,  that  while  the  inq\iiry  was  unobjectionable,  yet  is 
it  did  not  seem  to  be  material,  and  it  did  not  appear  that  defend- 
ants were  prejudiced  by  its  rejection,  a  venire  de  novo  wouM 
not  be  granted.    State  v.  Sidden,  845. 

88.  Evidence  that  one  of  the  defendants  charged  with  a  larceny  com- 

mitted by  breaking  into  a  store  at  night  and  taking  goods  there- 
from, had,  two  years  prior  to  the  taking,  entered  into conspiracr 
with  the  other  defendants  to  break  into  the  store:  that  he  had 
been  arrested  for  the  larceny  and  had  foi  feited  his  bail,  and  that 
he  was  related  to  some  of  the  persons  who  were  identified  as  the 
criminals,  was  not  sufficient  to  warrant  a  verdict,  and  shooM 
not  have  been  submitted  to  the  jury.    State  v.  EUery  853. 

89.  But  where,  in  addition  to  i  his  evidence,  there  was  other  testimoov 

tending  to  show  that  another  of  the  defendants  was  related  to 
those  who  were  identified  as  the  thieves;  that  he  resided  in  their 
neighborhood:  that,  shortly  after  the  larceny,  several  persons 
were  discovered  at  night  coming  away  from  a  place  where  had 
been  concealfKt  the  stolen  property,  and  one  witness  recogniied 
the  defendant  in  the  party,  all  of  whom  ran  when  hailed:  Hdd, 
there  was  some  evidence  to  convict  defendant,  and  it  was  proper 
to  submit  it  to  the  jury.     Ibid, 

40.  Where  it  was  proved  that  on  one  occasion  the  daughter  of  defend- 
ant was  seen  in  defendant's  house  in  t)ed  with  a  man;  that  the 
daughter  had  given  birth  to  a  bastard  child:  that  on  another 
occasion  the  defendant  was  seen  in  bed  with  a  man.  and  her 
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daughter  at  the  same  time  in  another  room  in  bed  with  another 
man,  and  that  on  still  another  occasion  the  defendant  was  dis- 
covered by  one  who  was  travelling  a  highway,  which  ran  near 
by,  in  the  act  of  illicit  sexual  intercourse  clo^e  to  her  house: 
Held  J  not  sufficient  to  warrant  a  conviction  either  for  keeping  a 
bawdy-house  or  a  di.sorderly  hou.^e.     State  v.  Calley,  858. 

41.  Evidence  of  the  condition  of  the  pond  and  adjacent  lands  prior  to 

the  time  laid  in  the  bill  is  competent  upon  the  trial  of  an  indict- 
ment for  a  nuisance  arising  therefrom,  especially  where  it  is 
charged  that  the  pond  **  became,  was.  and  still  is/*  a  nuisance 
to  the  public.     State  v.  HolmaUy  861. 

42.  Evidence  of  the  conduct  of  defendants,  indicted  for  fornication 

and  adultery,  before  as  well  as  after  a  former  conviction  or 
acquittal  of  the  same  offence,  is  competent  as  corroborative  or 
explanatory  of  other  testimony  of  their  relations  since.  State 
V.  Wheeler,  893. 

43.  It  is  not  necessary  to  produce  the  charter  of  an  incorporated  com- 

pany to  prove  the  fact  of  incorporation.  It  is  sufficient  if  it  is 
established  by  other  testimony  that  it  carried  on  its  business  in 
the  name  set  out  in  the  indictment,  and  was  well  known  by 
that  designation.    A^tate  v.  Grant,  908. 

When  parol  evidence  competent  to  identify  chattels  conveyed  in 
mortgage.  86. 

Pleadings  are  not  evidence  upon  the  trial  of  issues  raised  thereby, 
unless  introduced  for  that  purpose,  91. 

Burden  of  proof  is  on  defendant  to  show  that  no  homestead  has  been 
allotted.  112. 

Declaration,  evidence  to  be  submitted  to  jury,  156. 

Burden  of  proof,  where  live  stock  is  killed  by  railroad  train,  &c.,  365. 

ComiH-tent  evidence  to  ehow  cart- way  necessary,  403. 

Of  right  to  vote  at  election,  453. 

Burden  of  proof  to  show  transfer  of  bond,  474. 

Evidence  of  possession,  relied  on  to  perfect  title,  484. 

Burden  of  proof  in  allegation  of  insanity,  515. 

Parol  evidence  of  assignment  of  debt  competent,  589. 

Admissions  of  parties  not  competent  in  action  for  divorce  a  tn'n- 
Cft/o,  681. 

EXCEPTIONS: 

A  general  broadside  exception  will  not  be  entertained,  the  error 
must  be  specifically  assigned,  854. 
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EXCUSABLE  NEGLECT: 

What  constitutes  such  as  to  justify  setting  aside  judgment,  94. 

EXECUTION: 

1.  The  Clerk  of  the  Superior  Court  has  power  to  recall  an  execution 

improperly  issued.     Aldridge  v.  Loftin.  122. 

2.  A  lev^y  hy  the  Sheriff  on  goods,  when  he  allows  them  to  remain 

in  the  hands  of  the  debtor,  or  when  the  debtor  regains  poeses- 
sion  after  seizure,  again^t  the  will  of  the  Sheriff,  is  not  a  satis- 
faction of  the  execution.  A  levy  is  only  held  to  be  a  constmc- 
live  payment  to  prevent  a  wrong.     Ibid, 

EXECUTOR:  See  Administration. 

EXEMPTIONS:  See  Homestead  and  Personal  Property  Exemption. 

EXPRESS  COMPANIES:  See  Carrier. 

FACTS: 

Finding  of  by  Judge,  when  sufficient,  603. 

FEDERAL  PRACTICE:  See  Practice. 

FENCE  LAW  AND  TAX,  44. 

FORCIBLE  ENTRY: 

Where  the  defendant  went  to  a  house  then  in  the  possession  of  prose- 
cutor— the  latter  being  present — and  said,  ^'Tbisismyhouseand 
I  mean  to  take  possession  of  it,"  whereupon  the  prosecutor 
forbade  him  to  enter,  but  the  defendant  did  enter — ^using  no 
force  and  making  no  demonstration  of  violence — ^and  tliere- 
upon  the  prosecutor,  to  avoid  a  difficulty,  went  away:  HeU, 
that  def(>ndant  was  not  guilty  of  a  forcible  entry.  States. 
Mills,  905. 

FORMER  ACTION:  See  ACTION. 

FORMER  CONVICTION: 

When  several  articles  are  stolen  at  the  same  time,  or  stolen  in  the 
progress  of  a  series  of  acts  so  connected  and  continued  this 
they  form  but  one  transaction,  but  one  larceny  is  committed, 
and  an  acquittal  or  conviction  upon  an  indictment  chai|;ing 
one,  or  only  a  portion  of  the  stolen  articles,  will  be  a  good  bar 
to  a  prosecution  for  the  remainder.    State  v.  Weaver,  758. 

FORNICATION  AND  ADULTERY: 

1.  Where  a  physician  testified  that  the  male  defendant  (Dixon), 
charged  with  fornication  and  adultery,  employed  him  to  attend 
the  female  defendant  when  sick,  alleging  that  she  was  related 
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to  him,  and  paid  charges;  another  witness  testifies  tiiat  on  sev- 
eral nights,  while  she  was  sick,  he  saw  the  male  defendant  at 
her  house,  and  more  than  once  on  the  bed  with  her  with  his 
clothes  on;  a  third  witness,  that,  as  a  policeman,  he  put  one  C. 
out  of  her  house  at  night  at  the  instance  of  defendant  Dixon, 
and  saw  Dixon  go  into  the  house  soon  after ;  said  C.  testified 
that,  after  he  was  put  out  of  the  house,  he  went  several  nights 
to  her  house  and  heard  them,  from  the  outside,  undress  and  go 
to  bed  together,  and  thac  Dixon  furnished  her  a  house ;  and  a 
fifth  witness  testified  that  he  lived  in  sight  of  the  woman's 
house,  and  that  Dixon  was  in  the  habit  of  going  to  her  house 
early  in  the  night  and  leaving  early  in  the  morning:  Held,  that 
while  the  testimony,  if  believed  as  a  whole,  was  abundantly 
sufficient  to  warrant  the  inference  of  guilt,  it  was  error  in  the 
Court  to  instruct  the  jury  that,  if  they  believed  the  evidence, 
the  defendants  were  guilty.    State  v.  Dixon,  704. 

2.  Evidence  of  the  conduct  of  defendants,  indicted  for  fornica- 
tion and  adultery,  before  as  well  as  after  a  former  conviction  or 
acquittal  of  the  same  offence,  is  competent  as  corroborative  or 
explanatory  of  other  testimony  of  their  relations  since.  State 
V.  Wheeler,  893. 

FRAUDS,  STATUTE  OF:  16,  381,  889,  658. 

1.  A  parol  contract  for  the  sale  of  lands,  or  any  interest  therein,  is 

good  inter  partes,  and  will  be  enforced  if  the  party  charged 
does  not  plead  the  statute  of  frauds;  but  where  the  plaintiff 
seeks  to  enf<>rce  such  contract,  and  the  defendant  denied  its 
existence,  or  sets  up  another  and  different  agreement,  or  spec- 
ially relies  on  the  statute,  the  contract  will  not  be  enforced. 
Thigpen  v.  Staton,  40. 

2.  J.  conveyed  to  C.  lands,  reserving  a  life  estate — both  occupying 

the  premises — and  it  was  agreed  between  them,  in  parol,  that 
C.  should  have  the  rents  and  profits  in  consideration  that  she 
would  support  J.  for  his  life.  In  an  action  by  C.  against  a 
stranger  for  a  conversion  of  the  rents:  Held,  that  it  was  com- 
petent to  show  the  agreement  with  J.,  and  being  proved,  the 
courts  would  sustain  it.     Ibid. 

FRAUDULENT  CONVEYANCE: 

1.  The  rule  is,  that,  when  fraud  appears  so  expressly  and  plainly 
upon  the  face  of  the  instrument  as  to  be  incapable  of  explana- 
tion by  evidence  dehors  (as  when  it  is  manifest,  from  reading  a 
conveyance,  that  it  was  made  and  intended  to  secure  the  ease 
of  a  debtor  embarrassed  with  debt  at  the  time  of  its  execution), 
there  is  a  conclusive  presumption  of  fraud,  and  the  Court,  with- 
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out  the  intervention  of  a  jury,  will  declare  the  deed  frauduloit 
Woodruff  V.  Bowles,  197. 

2.  If,  in  the  aspect  of  the  evidence  most  favorable  to  the  vendee, 
the  deed  is  fraudulent  in  law,  it  is  the  duty  of  tlie  Judge  to  so 
instruct  the  jury — not  otherwise.     Ibid, 

See  also  Everett  v.  Rohy,  479. 

FRIVOLOUS  ANSWER: 

Answer  not  frivolous  which  raises  a  material  issue,  though  evasive, 
83o. 

GUARDIAN  AND  WARD: 

1.  A  payment  made  by  a  purchaser  of  lands,  under  a  decree  for  the 

sale  and  partition  of  lands  which  directed  the  proceeds  to  be 
paid  over  to  the  parties  according  to  law.  to  the  guardian  of  ODe 
of  the  tenants  in  common,  is  proper  and  in  pursuance  of  the 
statute.     The  Code.  ^  1980.     Hoicerton  v.  Sexton,  75. 

2.  The  giving  of  the  bonds  required  of  guardians  and  administra- 

tors is  not  essential  to  the  validity  of  the  appointment  itself:  the 
failure  to  take  the  bond,  however,  subjects  the  officer  whose 
duty  it  is  to  see  that  it  is  made,  to  the  consequences  of  such 
omission.     Ibid, 

8.  Therefore,  where  D. ,  having  been  duly  apiK>inted  and  qualified  at> 
guardian  of  one  minor  tenant  in  common,  subsequently  applied 
to  be  appointed  guardian  of  another,  and  the  Clerk  of  the  Supe- 
rior Court  simply  inserted  the  name  of  the  latter  ward  in  the 
order  making  the  former  appointment,  without  requiring  any 
further  bond:  Held,  that  such  ap})ointment  was  not  ineffectual, 
and  that  payments  made  to  such  guardian  by  one  who  had  no 
knowledge  of  the  irregularity  would  be  prolecied.    Ibid, 

Guardian  becomes  liable  for  penally  for  failure  to  sell  and  rent  in 
accordance  with  the  provisions  of  statute,  234. 

Settlement  by  guardians.  566. 

HOLIDAYS: 

The  statute  [  The  Code,  ^^  3783-3784)  declaring  certain  days  puUic 
holidays,  does  not  prohibit  the  pursuit  of  the  usual  avocations 
of  citizens,  nor  public  officers,  or  the  Courts  from  exercising 
their  respective  functions  on  those  days.  While  it  might  be 
the  attendance  of  jurors,  witnesses  and  suitors  will  not  be 
enforced,  and  the  Courts  will  not  sue  out  or  enforce  procesa  oo 
such  days,  yet  the  Courts  >  may  lawfully  proceed  \\  ith  the  busi- 
ness before  them.    State  v.  Moore,  748. 
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HOMESTEAD  AND  PERSONAL  PROPERTY  EXEMPTION: 

1.  Where  the  plaintiff  in  an  action  to  recover  land  deduces  his  title 

through  execution  sale,  the  burden  is  on  the  defendant  to  show 
that  no  homestead  had  been  allotted  to  the  execution  debtor 
before  sale;  but  where  that  fact  appears,  whether  by  the  admis- 
sion of  the  parties  or  by  evidence  proceeding  from  either  of 
them,  it  will  prevent  a  recovery  although  not  specially  pleaded. 
Mobley  v.  Orijfin,  112. 

2.  As  far  as  personal  pro]>erty  is  concerned,  the  right  of  exemption 

is  personal  to  the  debtor,  and  it  loses  its  quality  of  exemption  as 
soon  as  it  is  transferred.     Lane  v.  Richardson.  642. 

li.  A  note  held  as  part  of  the  personal  property  exemption  of  a  judg- 
ment debtor  loses  its  quality  of  exemption  when  a.^signed,  and 
the  assignee  holds  it  subject  to  the  counter-claim  of  judgments 
against  the  assignor  owned  by  ihe  maker  of  the  note.     Ibid. 

4.  When  the  homestead  is  sf>ld,  the  proceeds  lose  the  quality  of 
homestead  exemption  and  become  subject  to  the  personal  prop- 
erty exemption.     Ibid. 

Constitutional  and  statutory  exemption  for  homestead  does  not 
exempt  from  sale  for  purchase  money,  83. 

Even  in  a  proper  case  for  marshalling  assets,  that  power  cannot  be 
exercised  to  the  prejudice  of  mortgagor's  homestead,  86. 

HUSBAND  AND  WIFE: 

1.  A  husband  can  make  a  valid  voluntary  conveyance  to  his  wife  if 

he  retain  property  sufficient  and  available  to  pay  his  debts. 
Woodruff  V.  Bowles,  197. 

2.  If  the  husband  is  insolvent,  his  voluntary  deed  to  his  wife,  or  his 

deed  for  a  full  and  fair  consideration,  but  with  notice  on  her 
part  that  it  is  intended  to  defraud  creditors,  is  void.     Ibid, 

3.  If  the  husband,  prior  to  the  adoption  of  the  Constitution  of  1868, 

received  the  proceeds  of  the  sale  of  his  wife's  land,  with  her 
consent,  the  money  belonged  to  him:  but  it  was  competent  for 
him,  being  solvent,  to  agree  with  her  to  invest  it  in  land  and 
make  her  a  deed  for  it,  and  the  Courts  will  recognize  the  validity 
of  such  an  agreement.     Ibid.. 

4.  If  it  id  desired  to  attack  a  deed  between  husband  and  wife,  upon 

the  ground  that  it  was  executed  in  contemplation  of  a  separa- 
tion, that  allegation  must  be  duly  made  in  the  pleadings.  Barnes 
V.  Barnes,  613. 

5.  B.,  the  husband,  conveyed  a  tract  of  land  to  S.  in  trust,  **  to  allow 

the  said  B.  and  M.,  his  wife,  to  have  the  rents,  &c.,  for  their 
own  use;  and  further,  that  out  of  said  rents,  &c.,  to  support  the 


1014  INDEX. 


said  M.  in  such  manner  as  she  has  heretofore  lived.''  &c.:  Held, 
(1)  that  the  wife  could,  in  her  name  alone,  maintain  an  action 
against  the  trustee  and  the  husband  to  compel  a  performance  of 
the  trust,  esi>€cia]ly  as  it  was  evident  the  husband  refused  to  be 
associated  with  her,  and  it  was  probable  the  plaintiff  might  be 
entitled  to  some  relief  against  him;  (2)  that  it  was  the  duty  of 
the  trustee — he  having  signed  the  deed — ^to  take  charge  of  the 
land  convened  and  collect  the  incomes,  and  first  appropriate  so 
much  (all,  if  neceseary)  as  was  required  to  the  support  of  the 
wife  in  the  manner  provided— the  primary  object  of  the  trust 
being  to  maintain  her;  and  (3)  that  ihe  wife  could  notoompd 
the  trustee  to  account  for  a  failure  to  collect  the  incomes  for 
past  years,  as  the  deed  provided  for  an  annual  current  appro- 
priation, unless  she  had  contracted  with  third  parties  obligations 
necessary  for  her  support,  and  had  expressly  charged  them  upon 
the  income  for  their  respective  years.    Ibid. 

Convevance  of  land  of  wife,  506. 

% 

Rights  of  parties  in  actions  for  divorce,  631. 
Alimony  pendente  lite,  when  allowed,  603. 

IDIOTS  AND  LUNATICS: 

The  law  presumes  that  all  persons  are  sane,  and  the  burden  is  upon 
him  who  alleges  insaitity.  in  avoidance  of  any  act,  to  establish 
that  fact.     Odom  v.  Biddick,  515. 

Plea  of  insanity.  600,  752,  868. 

INDICTMENT: 

1.  The  rf cits  1  in  an  indictment  that  *'the  jurors  upon  their  oath 

present,"  Ac.  raises  a  presumption,  when  accompanied  by  the 
endoistruient  of  *'a  true  bill"  signed  by  the  foreman,  that  it 
was  duly  returned  and  presented  in  open  Court,  and  proof  to  the 
contrary  can  only  be  lieard  on  plea  in  abatement  made  in  apt 
time.     State  v.  Weaver^  758. 

2.  An  indictment  contained  two  counts,  one  for  an  assault  with  a 

deadly  weapon.  •'  with  a  club,''  and  the  other  for  an  assault  pro- 
ducing s«Mi«n.s  ilama^e.  Upon  the  trial  it  appeared  that  no 
club,  <  r  othtr  d-  ndly  weapon,  was  used:  that  serious  injury  was 
inflicted,  but  that  the  indictment  was  found  within  less  than 
six  months  after  the  commission  of  the  offence,  and  that  a  Jus- 
tice of  the  Peace  had  assumed  jurisdiction  and  finally  disposed 
of  the  charge:  Heldy  (I)  that  the  description  of  the  instrument 
in  the  first  count,  with  which  the  assault  was  charged  to  have 
been  committed,  as  "ac/u&,''  ex  vi  termini  imputed  a  deadly 
weapon:  (2)  that  although  the  second  count  was  defective  in 
that  it  did  not  set  out. the  nature  and  extent  of  the  injury 
inflicted,  the  Sdperior  Court  acquired   jurisdiction  under  the 
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first  count;  (3)  that  the  Justice  of  the  Peace  oever  had  final 
jurisdiction,  and  the  trial  before  him  was  a  nullity.  State  v. 
Phillips,  786. 

3.  A  presentment  is  an  accusation  made  by  the  grand  jury,  ex  tnero 

motu,  and  without  any  bill  of  indictment  laid  before  them, 
founded  either  upon  facts  within  their  knowledge,  or  that  of  one 
of  their  number,  or  upon  credible  information  given  them. 
State  V.  Morris f  837. 

4.  Where  a  bill  for  a  mi.^demeanor  was  sent  to  a  grand  jury,  which 

began  an  investigation,  but  " continued "  the  case  for  want  of 
material  witnesses,  returning  the  bill  with  that  endorsement 
into  Court  with  their  presentments^  where  it  was  entered  of 
record,  and  at  a  subsequent  term  of  the  Court,  but  more  than 
two  years  after  the  commission  of  the  offence,  the  bill  was  sent 
to  another  grand  jury,  which  found  it  true:  Htldy  not  to  be  a 
presentment,  and  that  the  prosecution  was  barred.     Ibid. 

5.  In  an  indictment  for  burglary  it  was  charged,  and  the  evidence 

establi^ihed  the  fact,  that  the  crime  was  committed  on  the  11th 
day  of  November,  A.  D.  1888;  on  the  11th  day  of  March  follow- 
ing an  act  of  the  General  Assembly  (ch.  434,  Laws  1889)  was 
ratified,  which  materially  altered  the  exinting  law  in  respect  to 
the  crime  of  burglary,  hut  it  contained  a  provision  that  it  should 
**not  apply  to  any  crime  committed  before  its  ratification": 
Held,  that  the  indictment  sufficiently  alleged  the  fact  that  the 
offence  was  perpetrated  prior  to  the  passage  of  the  amendatory 
act,  and  that  the  Court  committed  no  error  in  refusing  to  arrest 
judgment.  State  v.  Wise,  66  N.  C,  120,  distinguished.  State 
V.  Halford,  874. 

6.  An  averment  in  an  indictment  for  burglary,  that  the  breaking 

was  with  the  intent  to  commit  larceny,  is  supported  by  proof 
that  the  entry  was  made  with  a  purpose  to  commit  a  robbery. 
Ibid. 

7.  It  is  not  necessary  to  aver  in  an  indictment  for  a  violation  of  ch. 

215,  ^  4,  L'lws  of  1887,  that  the  physician  who  is  charged  with 
giving  a  false  prescription  was  a  **  reputable"  physician;  nor  is 
it  necessary  that  an  indictment  against  a  druggist  under  that 
statute  should  contain  such  an  averment,  it  being  a  matter  of 
defence.     State  v.  Farmer,  887. 

8.  In  an  indictment  against  a  physician  under  the  statute  it  should 

be  distinctly  set  out,  not  only  that  the  prescription  was  false 
and  fraudulent,  but  further,  in  what  particulars  such  falsity 
and  fraud  consisted.     Ibid. 

9.  Where  a  bill  had  been  sent  to  the  grand  jury  against  three  per- 

sons, but  was  found  true  as  to  only  two,  upon  which  a  capias 
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was  issued,  and  one  of  the  parties  indicted  was  arrested  and 
permitted  to  escape:  Held,  no  variance  that  the  indictment  for 
escape  described  the  process  as  issuing  upon  an  indictment 
against  the  two  persons  as  to  whom  it  was  returned  a  true  bin, 
instead  of  the  three  against  whom  it  was  drawn  and  sent.  StaU 
V.  McLain,  894. 

10.  It  is  not  now  essential  that  an  indictment  shall  conclnde/'against 
the  peace  and  digoity  of  the  State.**  The  ancient  rule  requiring 
such  averment  is  not  sanctioned  either  by  the  Constitntion  or 
statutes  of  this  State.  The  Code,  ^  1183,  1189.  State  v.  Joi- 
ner, 81  N.  C,  534,  so  far  as  it  conflicts  with  the  opinion  in  this 
case,  is  overruled.     State  v.  Kirkman,  911. 

Joinder  of  counts  in,  679. 

For  enticing  servant,  when  sufficient,  724. 

For  larceny,  792,  908. 

For  disposing  of  mortgaged  property,  898. 

INJUNCTION: 

1.  A  mortgagee  will  not  be  restrained  because  he  failed  to  give 

mortgagor  ninety  days'  notice  of  his  intention  to  foreclose. 
Such  notice  is  unnecessary.     Carver  v.  Brady,  219. 

2.  Before  one  can  ask  the  Court,  by  injunction,  to  restrain  a  sale 

under  mortgage,  on  account  of  usurious  interest  charged,  he 
must  pay  what  is  justly  due,  principal  and  interest.  He  who 
would  have  equity  must  do  equity.      Ibid. 

3.  The  Courts  will  not  dissolve  injunctions  till  the  hearing,  where 

it  is  apparent  from  the  pleadings  and  proofs  that  there  is  aerious 
dispute  about  the  facts,  and  doubts  as  to  the  relief  sought.  Ditr- 
ham  V.  Railroad,  2(51. 

4.  The  plaintiff  must  allege  facts  sufficient  to  sustain  his  cause  of 

action,  befure  an  injunction  will  be  allowed.  Moore  v.  Silver 
Valley  Mining  Co. ,  534. 

5.  When,  as  in  this  case,  a  variety  of  remedies  was  open  to  plaintiff 

for  many  years  and  he  did  not  pursue  any  of  them,  he  is  charge- 
able with  gross  laches,  and  the  Courts  will  not  interfere  by 
injunction  for  his  reli<^f.     Ibid. 

When  Courts  of  Equity  will  not  interfere  to  restrain  sale  of  land,  69. 
INNOCENT  PURCHASER:  See  Purchaser. 
INNOCENT  WOMAN:  See  Slander. 
INSANITY:  See  Idiots  and  Lunatics. 
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INSURANCE: 

Policy  of  insurance  not  part  of  contract,  but  competent  evidence 
as  to  what  was  the  contract,  354. 

ISSUES: 

1.  It  is  the  duty  of  the  Court  to  submit  to  the  jury  every  material 

issue  raised  by  the  pleadings,  unless  waived  by  the  parties. 
Gordon  v.  fJollett,  381. 

2.  The  Supreme  Court  will  not  interfere  with  the  discretion  of  the 

trial  Judge  in  shaping  and  submitting  issues,  if  it  appears  that 
an  opportunity  is  given  the  parties  to  present  their  evidence  and 
the  law  applicable  thereon  to  the  jury,  and  they  were  raised  by 
the  pleadings.     Lineberger  v.  Tidwell,  506. 

3.  If  there  are  facts  in  controversy  which  a  party  deems  material, 

and  they  are  raised  by  the  pleadings,  it  is  his  duty  to  tender  an 
issue  thereon;  it  will  be  too  late  after  verdict  to  object  that  this 
was  not  done.     Pollock  v.  War%mck,  638. 

Proper  issues  to  be  determined  by  jury,  3J1 

As  to  whether  debt  was  contracted  for  purchase  of  land,  595. 

JUDGE'S  CHARGE: 

« 

1.  Where  the  C'ourt  instructed  the  jury  that  the  plaintiffs  had  not 

offered  sufficient  evidence  of  possession  to  acquire  title — the 
defendant  having  denied  plaintiffs*  title — and  the  cape  on  appeal 
disclosed  no  such  evidence:  Held  not  to  be  erroneous,  although 
the  defendant  had,  in  its  answer,  deduced  its  title  to  a  part  of 
the  land  in  controversy  from  the  plaintiffs — the  defendant  hav- 
ing averred  a  good  title  in  itself.  Greenville  v.  Steamship  Com- 
pany,  91. 

2.  In  an  action  against  a  railway  company  for  negligently  killing  a 

cow,  where  there  was  no  testimony  as  to  the  value  of  the  dead 
body,  it  was  not  error  in  the  Court  to  instruct  the  jury  that  the 
plaintiff  was  entitled  to  recover  as  damages  the  value  of  the  cow 
alive,  less  the  sum  he  had  received  for  its  hide,  notwithstanding 
he  had  been  notified  by  the  defendant  to  remove  the  carcass. 
Godwin  v.  Railroad,  146. 

3.  In  an  action  to  recover  the  value  of  certain  bricks  alleged  to  have 

been  wrongfully  converted  by  the  defendant,  the  pleadings 
raised  an  issue  as  to  the  plaintiffs*  title  to  the  bricks,  and,  on  the 
trial,  there  was  evidence  tending  «o  show  that  the  defendant 
declared  that  it  was  immaterial  to  him  to  whom  he  delivered  or 
paid  for  the  bricks:  Held,  that,  while  this  declaration  was  evi- 
dence proper  to  be  submitted  to  the  jury,  it  was  error  to  instruct 
the  jury  that,  if  they  found  as  a  fact  that  such  a  declaration 
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was  made,  they  sliould  find  the  issue  in  favor  of  the  phiintiff. 
Andrews  v.  Rigsbee^  156. 

4.  When  the  charge  given  contains  the  substance  of  the  prayer  for 

instruction,  there  is  no  just  ground  for  complaint  that  the  exact 
word-*  were  not  followed.     Carlton  v.  Railroad,  365. 

5.  Where  the  plaintiff  brought  suit  to  recover  damages  for  injurieB 

received  while  in  the  service  of  a  railroad  company,  resulting 
from  a  defective  locomotive  engine,  it  was  held  to  be  error  to 
instruct  the  jury  that,  if  they  found  the  engine  was  defective, 
unsafe  and  insecure,  it  devolved  upon  the  defendant  to  show 
that  its  condition  was  not,  and  could  not,  by  the  exercise  of 
reasonable  care,  have  been  known  fo  its  agents  and  officers. 
Hudson  V.  Railroad,  491. 

6.  It  is  not  erroneous  for  the  Judge  to  direct  the  attention  of  the 

jury  to  the  contention  of  a  party  to  the  cause  made  in  the  argu- 
ment of  his  counsel,  founded  upon  a  calculation  of  an  accoont 
alleged  to  be  due,  when  that  fact  grew  out  of  the  evideooe 
introduced  and  was  material  to  the  controversy,  especiaUj 
when  no  objection  was  made  to  the  argument.  Titrner  v.  Tur- 
ner, 566. 

7.  While  it  is  not  erroneous  to  instruct  the  jury  that  one  whose 

mental  capacitv  is  drawn  in  question  must  be  shown  to  know 
the  nature  and  consequences  of  his  act  to  render  it  valid,  it  is 
safer  to  follow  well-established  and  approved  rules  ascriterions 
of  capacity  to  contract.     Morris  v.  Osborne,  609. 

8.  Where  the  circumstances  bhown  in  evidence  are  inconclusive  as 

a  whole,  the  Court  may  declare,  as  a  matter  of  law,  that  the 
defendant  is  not  guilty,  but,  where  not  manifestly  incondusive, 
it  is  difficult  to  conceive  of  such  a  chain  of  circumstances  as 
would  warrant  such  instruction.    State  v.  Dixon,  701. 

9.  On  the  trial  of  an  indictment  for  larceny  of  a  cow,  a  witness 

swore  that  he  saw  defendant  shoot  down  the  cow  and  then  go 
to  it  and  stoop  down  ;  that,  about  three  months  thereafter,  he 
pointed  out  the  place  to  the  owner  of  the  cow.  The  owner 
testitiecT  that,  at  that  time,  there  were  no  remains  of  the  carcass 
to  be  found  at  the  place  where  the  killing  had  been  done:  Held, 
that  an  instruction  to  the  jury  that  the  single  fact  that  no  por- 
tion of  the  carcass  was  found  at  the  place  of  killing  three 
months  thereafter  was  evidence  sufficient  Ut  warrant  them  in 
finding  an  asportation,  was  erroneous,  although  there  was  other 
evidence  which,  if  it  had  been  properly  submitted  to  the  jury, 
and  believed,  would  have  proved  that  fact.  State  v.  Perkins, 
710. 
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10.  When  apon  the  trial  of  an  indictmen*:  for  murder,  the  defendant 

relied  upon  insanity  as  a  defence,  and  produced  testimony 
tending  to  show  that  he  was  laboring,  at  the  time,  under  an 
attack  of  delirium  tremens;  that  he  was  also  under  the  influ- 
ence of  overdoses  of  morphine,  which  were  calculated  to  pro- 
duce frenzy,  and  that  inssanity  was  hereditary  in  his  family: 
Held,  that  an  in.itruction  to  the  jury  which  omitted  to  present 
distinctly  the  effect  of  the  alleged  frenzy,  resulting  from  the 
overdose  of  morphine— especially  when  the  prisoner  had  asked 
a  special  instruction  on  that  point — was  erroneous,  and  was  not 
cured  by  a  general  charge  that  ''insanity  was  a  complete  defence 
to  all  'criminal  acts  while  under  its  influence,  whether  perma- 
nent or  temporary,  and  from  whatever  cause  produced."  State 
V.  Rippy,  753. 

11.  The  duty  imposed  upon  Judges  by  the  Act  of  17tf6  (now  §418  of 

The  Code),  to  "state  in  a  plain  and  correct  manner  the  evidence 
given  in  the  case  and  declare  and  explain  the  law  arising 
thereon,"  is  mandatory.  The  only  cases  in  which  ic  may  possi- 
bly be  dispensed  with  are  those  where  the  evidence  is  uncontra- 
dictory  and  the  law  plain.     State  v.  Boyle,  800. 

12.  This  duty  is  not  performed  by  simply  repeating  the  testimony  in 

the  order  in  which  it  was  delivered,  or  in  a  general  statement 
of  the  principles  of  law  applicable  to  the  case;  but  it  requires 
the  Judge  to  state  clearly  and  distinctly  the  |:)articu]ar  issues 
arising  in  the  controversy;  to  eliminate  the  controverted  facts; 
to  arraign  the  testimony  in  its  bearing  on  their  different  aspects, 
and  to  instruct  the  jury  as  to  the  law  applicable  thereto  in  such 
manner  as  will  enable  them  to  see  and  comprehend  the  matters 
which  are  essential  to  an  intelligent  and  impartial  verdict. 
Ibid, 

13.  Where,  therefore,  upon  the  trial  of  one  indicted  for  rape  there 

was  much  and  conflicting  evidence  as  to  whether  there  was 
force  employed  by  the  prisoner,  or  that  the  connection  with  the 
prosecutrix — which  was  admitted  by  the  prisoner — was  with 
her  consent,  the  Court — after  correctly  laying  down  the  gen- 
eral princi  les  of  the  law  and  calling  attention  to  the  contra- 
dictory statements  of  prosecutrix  and  defendant — charged  the 
jury  that  the  only  (]uestion  was  whetiier  the  carnal  connection^ 
was  had  by  force  and  against  the  will  of  the  prosecutrix,  and 
that  all  the  other  testimony  was  only  competent  as  bearing  on 
that  question:  Held,  that  there  was  error ;  the  Court  should 
have  directed  the  attention  of  the  jury  to,  and  instructed  them 
upon,  the  effect,  if  believed,  of  the  testimony  in  respect  to  the 
time,  place  and  circumstances  surrounding  the  alleged  crime, 
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the  conduct  of  prosecutrix  preceding  and  immediately  follov- 
ing  it,  her  condition  as  shown  soon  thereafter,  and  such  other 
facts  as  tend  to  contradict  or  support  her.     Ibid, 

14.  The  Judge  should  not  encumber  a  case  by  an  instruction  to  the 

jury  upon  a  hypothetical  state  of  facts;  on  the  contrary,  it  is 
his  duty  to  divest  the  issues,  as  far  as  practicable,  of  all  irrele- 
vant matter,  and  submit  only  those  aspects  which  are  preeented 
by  the  evidence.    State  v.  Wilson,  868. 

15.  Where  there  is  no  conflict  of  evidence,  or  variant  aspects  of  the 

the  case,  it  is  not  enor  to  charge  the  jury  that,  if  they  believe 
the  testimony,  the  defendant  is  guilty.    State  v.  McLain,  894. 

16.  Upon  the  trial  of  an  indictment  against  two  persons — brothew— 

for  a  secret  assault  with  an  intenc  to  kill,  there  was  evidence 
tending  to  prove  that  one  of  the  defendants  made  the  aasaalt 
under  the  cover  of  darkness  and  from  the  bushes;  that  the  other 
was  about  one  hundred  and  fifty  yards  in  the  rear,  but  in  sight, 
armed;  that,  upon  the  assault  being  vigorously  repelled,  the 
two  fell  back  to  a  house  near  by,  against  and  from  which  many 
shots  were  fired:  Htld,  that  it  was  not  error  to  instruct  the  joiy 
that  if  the  evidence  eatisfied  them  that  the  defendant  who 
remained  in  the  rear  took  up  the  position  with  the  knowledge 
tliat  his  co-defendant  was  lying  in  wait  with  intent  to  kill,  and 
that  it  was  his  purpose  to  afford  aid  to  his  brother  if  he  needed 
it,  that  he  was  guilty  a^  principal  of  the  felonious  assaulL 
State  V.  Chastain,  900. 

General  exce])tion  to  Judge's  charge  will  not  be  entertained— the 
error  must  be  specitically  assigned,  854. 

JUDGMENT: 

1.  Upon  an  application  to  relieve  a  party  from  a  judgment  becaiwe 

of  mistake,  surprise,  or  excusable  neglect,  it  is  the  exclusive 
province  of  the  Judge  hearing  the  matter  to  find  the  facts,  and 
and  his  finding  is  not  reviewable.     Weil  v.  Woodard,  94. 

2.  When  notice  had  been  issued  to  the  purchasers  at  a  judicial  sale 

to  appear  at  a  term  of  the  Court  and  show  cau^e  why  the  deeds 
theretofore  made  them  by  the  commissioners  appointed  to  make 
the  sale  should  not  be  set  aside  and  a  re-sale  directed,  appeared 
as  notified  and  were  informed  by  one  of  the  commissioners,  who 
was  also  the  attorney  of  the  plaintiffs  in  the  action,  that  no 
judgment  would  then  be  asked  against  them,  and  that  he  was 
satisfied  the  matter  would  be  satisfactorily  arranged  before  next 
term,  and  the  other  commissioner  assured  them  that  it  was 
entirely  unnecessary  for  them  to  employ  counsel,  that  they  wwe 
ignorant  persons,  that  they  relied  upon  these  statements  and 
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took  no  further  steps  to  answer  the  motion,  that  at  the  next 
term,  without  their  knowledge  or  consent,  a  decree  was  signed, 
but  not  entered  on  the  minutes,  allowing  the  motion:  Held,  to 
constitute  such  excusable  neglect  as  would  justify  the  Court  in 
setting  aside  the  judgment.     Ibid, 

3.  Where  it  appeared,  upon  a  motion  made  in  the  Supreme  Court  to 

set  aside  a  judgment  therein  rendered,  refusing  to  grant  the 
writ  uf  cerJiarari,  that  the  facts  upon  which  the  motion  was 
based  were  known,  or  might,  with  reasonable  diligence,  have 
been  ascertained,  ui)on  the  hearing  of  the  petition  for  the  cer- 
tiorari, the  motion  to  vacate  was  denied.  Williamson  v.  Boy- 
kin,  100. 

4.  When  A.  purchased  and  paid  for  land,  and  had  title  made  to  B. 

for  the  purpose  of  defrauding  his  creditors,  and  judgments  were 
obtained  agaiubt  him,  and  the  land  sold  under  execution:  Held, 
(Ijthe  remedy  of  the  judgment  creditor  is  an  action  in  the 
nature  of  a  creditor's  bill  to  subject  the  land  to  the  payment  of 
debts;  (2)  when,  upon  the  inspection  of  the  whole  record,  it 
appears  that  the  judgment  was  unwarranted  upon  the  facts, 
this  Court  will,  ex  mero  motu,  reverse  it.     Everett  v.  Raby,  479. 

5.  Where  the  appraisers  appointed  to  assess  the  damages  reported 

the  amount  thereof  at  three  hundred  dollars,  to  which  the 
owner  of  the  property  did  nut  except,  but  the  railroad  company 
did,  upon  the  ground  that  buch  assessment  was  excessive,  and 
appealed  to  the  Superior  Court,  where  the  jury  returned  a  ver- 
dict for  a  greater  sum:  Held,  that  judgment  could  not  be  prop- 
erly rendered  for  a  greater  amount  than  the  original  assess- 
ment, as  the  only  issue  on  the  appeal  was  w^hether  such  assess- 
ment was  excessive.    Railroad  v.  Church,  525. 

6.  Judgments  against  the  personal  representative  cannot  be  ques- 

tioned by  the  heirs  or  next  of  kin  unless  for  fraud  or  coUubion. 
Brittain  v.  Dickson,  547. 

7.  Specialties,  when  reduced  to  judgment,  are  merged,   and  the 

statute  barring  judgments  will  then  apply.     Ibid. 

By  default,  83. 

Must  be  properly  docketed  to  constitute  lien,  38,  60. 

JURISDICTION: 

1.  When  the  Judge  grants  the  relief,  in  the  exercise  of  his  discre- 
tion, that  conclusion  is  not  reviewable;  but  whether  the  facts- 
found  constitute,  in  law,  mistake,  inadvertence,  surprise, 
or  excusable  neglect,  may  be  reviewed,  and  if  it  be  determined 
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that  the  Court  below  erred  therein,  the  judgment  will  be  cor- 
rected and  the  motion  remanded,  to  ihe  end  that  ihetrialJudge 
may  exercise  the  discretion  conferred  on  him  alone  by  the 
statute.     Weil  v.  Woodard,  94. 

2.  Where  the  complaint  contained  two  ciuses  of  action— one  for 

deceit  in  the  snle  of  a  horse,  and  the  other  for  a  breach  of  war- 
ranty— in  each  the  damages  claimed  being  laid  at  less  than  erne 
hundred  and  Af  ty  dollars,  and  there  was  verdict  against  the  plain- 
tiff on  the  first,  but  for  him  on  the  second,  assessing  damages  at 
sixty  five  dollars:  Held,  that  the  Superior  Court  had  jurisdic- 
tion.    Long  V.  Fields,  221. 

3.  The  jurisdiction  conferred  upon  the  Supreme  Court  by  Art  IV, 

§9  of  the  Constitution  to  hear  claims  against  the  State,  is  con- 
fined to  an  examination  of  and  adjudication  of  the  legal  validity 
of  such  claims;  no  power  to  enforce  its  judgment  is  given  the 
Court;  its  decisions  are  merely  recommendatory  to  the  Legisla- 
ture, who  may  provide  for  the  judgment  of  the  claims  if  it  sees 
proj^r  to  do  so.     Baltzer'v,  The  State,  265. 

4.  The  amendment  incorporated  into  Art.  I,  §6  of  the  Constitutioo 

in  18^0,  prohibiting  the  General  AsvSembly  from  paying,  or 
assuming  to  pay,  directly  or  indirectly,  any  debt  incurred  by 
authority  of  the  Convention  of  1868,  or  by  the  Legislature  at 
the  special  session  of  that  year,  or  of  the  regular  se^ion  of 
1868-*69,  and  1869-'70,  took  away  the  jurisdiction  of  the  Supreme 
Court,  under  Art.  IV,  §  9.  to  hear  claims  against  the  Slate, 
founded  upon  obligations  alleged  to  have  been  incurred  by  the 
State  by  virtue  of  ordinances  and  t^tatutes  passed  within  the 
prescribed  period.    Ibid. 

5.  This  amendment  to  the  Constitution  of  North  Carolina  does  not 

conflict  with  the  Constitution  of  the  United  States.     Ibid, 

6.  Where  money  was  collected  by  one  of  two  joint  owners  of  several 

notes,  the  other  owner  cannot  bring  separate  actions  for  his  half 
of  each  note  collected,  so  as  to  give  a  Justice  of  the  Peace  juris- 
diction. The  action,  being  for  money  had  and  received,  moflt 
be  for  the  aggregate  amount  so  collected  and  due  him.  Keanu 
V.  Heitman,  332. 

7.  An  action  might  have  been  maintained  for  the  half  of  each  noU 

as  it  was  collected,  but,  when  all  were  paid,  the  plaintiff  became 
entitled  to  half  of  the  '^ gross  sum^^  paid,  and,  as  that  exceeded 
two  hundred  dollars,  a  Justice  of  the  Peace  had  no  jurisdictioo. 
Ibid. 

8.  The  plaintiff  brought  an  action  before  a  Justice  of  the  Peace  to 

recover  balance — less  than  $200 — due  upon  a  note  given  in  pur- 
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chase  of  land.  The  defendant  answered,  alleging  that  there 
was  a  failure  of  consideration,  growing  out  of  plaintitT  's  fraudu- 
lent representations  in  respect  of  the  title,  and  demanded  judg- 
ment that  the  action  be  dismissed  because  the  title  to  real  estate 
was  involved.  Upon  the  proofs,  the  Justice  refused  to  dismiss, 
and  rendered  judgment  fur  the  plaintiff,  from  which  defendant 
appealed,  and,  in  the  Superior  Court,  the  judgment  was  reversed 
and  action  diriimissed.  Thereup()n,  plaintiff  brought  his  action 
for  same  relief  in  Superior  Court:  Held,  that,  notwithstanding 
the  judgment  dismissing  the  action  may  have  been  erroneous, 
it  wsis  res  judicata ;  that  the  defendant  was  estopped  thereby 
from  alleging  a  want  of  jurisdiction  in  the  Superior  Court,  and 
that,  under  j:$838  of  The  Code,  the  Superior  Court  had  jurisdic- 
tion of  the  cause.     Peck  v.  Culberson,  425. 

9.  If  a  Justice  of  the  Peace,  under  a  mistake  as  to  his  jurisdiction, 
binds  over  one  charged  with  a  violation  of  a  criminal  law  to 
answer  in  a  superior  Court,  when  he  should  have  exercised  final 
jurisdiction,  the  Superior  Court  will  direct  that  the  cause  be 
remanded  to  the  proper  tribunal,  and  that  defendant  enter  into 
recognizance  for  his  appearance  thereat.     State  v,  SykeSy  700. 

10.  Where  a  Justice  of  the  Peace  improperly  exercises  jurisdiction  in 

criminal  actions  by  a  final  hearing  and  disposition,  the  Superior 
tribunal  possessing  rightful  jurisdiction  may  direct  that  the  pro- 
ceedings be  brought  before  it,  and  make  such  orders  as  may  be 
necessary  to  correct  the  error.    JWd. 

11.  The  fact  that  a  grand  jury  made  a  presentment  of  one  of  those 

offences  of  which  a  Justice  of  the  Peace  has  original  exclusive 
jurisdiction — if  exercised  within  six  months  after  its  commis- 
sion— before  the  period  when  the  concurrent  jurisdiction  of  the 
Superior  Courts  arose,  will  not  defeat  the  jurisdiction  acquired 
by  the  latter  on  an  indictment  preferred  after  the  expiration  of 
the  six  months.    State  v.  Cooper,  890. 

When  Courts  of  Equity  will  not  exercise  their  jurisdiction,  69. 

When  it  appears  from  the  record  that  no  cause  of  action  exists,  the 
Supreme  Court  will,  e,v  mero  motUj  dismiss  the  appeal  for  want 
of  jurisdiction,  154. 

Jurisdiction  in  attachment  proceedings,  338. 

When  Superior  Court  acquires  jurisdiction,  786,  792. 

JURY: 

1.  It  was  exclusively  within  the  province  of  the  jury  to  decide 
whether  any,  or  all,  of  the  witnesses  examined  were  to  be 
believed,  and  whether  the  testimony  of  any  given  witness  was 
true  as  a  whole,  or  only  in  part,  and  after  finding  what  facts 
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were  fully  pr.)ven,  to  say  whether  the  facts  so  proven  satii^fied 
them  beyond  a  reasonable  doubt  that  the  female  defendant  had 
habitually  surrendered  her  person  to  the  embraces  of  the  male 
defendant  within  two  yeais  before  the  finding  of  bill  of  indict- 
ment or  presentment  was  made.    State  v.  Dixon,  704. 

2.  To  render  a  per-^on  eligible  to  serve  as  a  juror,  it  must  appear 

that  he  has  paid  the  taxes  due  from  him  for  the  fiscal  year  next 
preceding  the  time  when  his  name  was  placed  on  the  jury  list. 
State  V.  Gardner,  789. 

3.  The  presiding  Judge  may,  when  he  thinks  the  interests  of  justice 

require,  direct  that  the  jury  be  removed  from  the  couri-room 
while  a  proposition  to  introduce  evidence — involving  a  state 
ment  of  the  matters  proposed  to  be  proved — is  being  debated. 
Ordinarily,  this  is  a  matter  of  discretion,  but  its  exercise. under 
some  circumstances,  may  be  subject  to  review  upon  appeal. 
State  V.  Moore,  743. 

4.  Where  the  record  stated  that  the  persons  impaneled  as  gr<uid 

jurors — among  whom  was  the  one  appointed  foreman — were 
**duly  drawn,  sworn,  and  the  Owrt  having  appointed  J.  P. 
foreman,  are  charged/'  &c.:  Held,  that  it  sufficiently  appears 
that  the  foreman  had  been  duly  drawn,  and  the  proper  oath 
had  been  administered  to  him.    State  v.  Wearer,  758. 

5.  The  fact  that  a  member  of  the  grand  jury,  which  returned  a  true 

bill  for  perjury,  was  one  of  the  petit  jury  that  tried  the  issues 
in  an  action  wherein  it  was  charged  the  perjury  was  committ^<l. 
is  not  good  ground  for  abating  or  quashing  the  indictment.  He 
was  bound  by  his  oaih  as  a  grand  juror  to  communicate  to  his 
fellows  the  information  he  had  acquired  as  a  petit  juror.  Statt 
V.  Wilcojc,  847. 

6.  It  is  not  only  the  right,  but  it  is  the  duty  of  g^and  jurors,  of  their 

own  motion,  to  originate  prosecutions  by  making  presentments 
of  all  violations  of  law  which  have  come  under  the  personal 
observation  or  knowledge  of  each  juror,  or  of  which  they  have 
credible  information.     Ibid, 

7.  They  have,  however,  no  right  to  summon  witnesses  to  appear 

before  them,  except  by  the  permission  of  their  foreman,  or  of 
the  Solicitor,  as  prescribed  by  The  Code,  ^  743.    Ibid, 

8.  A  grand  juror  must  be  a  resident  of  the  county  in  which  he  is 

summoned  to  serve;  but  his  qualification  depends  upon  bis 
status  at  the  time  of  service — not  the  time  his  name  was  placed 
upon  the  jury  list.     Ibid, 

9.  Where  the  County  Ck>mmi88ioner8,  while  drawing  the  jurors.  lAi<l 

aside  the  names  of  several  persons,  otherwise  qualified,  for  the 
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reason  that  they  did  not  know  whether  they  were  residents  of 
the  county,  and  the  jury  list  was  completed  by  the  names  of 
other  duly  qualified  persons:  Held,  that,  if  there  was  any  irreg- 
ularity, it  did  not  affect  the  action  of  the  jurors  so  drawn  and 
summoned.    Ibid. 

Material  issue  of  fact  for  trial  by  jury,  38. 

A  reference  not  opposed,  is  a  waiver  of  jury  trial,  309. 

Statute  fixing  number  of  jurors  to  be  drawn,  735. 

Presf^ntment  of  grand  jury,  837. 

JUSTICE  OF  THE  PEACE: 

Practice  in  Court  of,  161,  595. 

Jurisdiction  of,  332,  700. 

Privy  examination  of  wife  by,  506. 

LABORER'S  LIEN:  See  Lien. 

LANDLORD: 

Lien  of  cropper  will  be  enforced  against  landlord,  229. 

LAPSE  OF  TIME: 

The  proceedings  of  Courts  should  not  be  interfered  with  after  long 
lapse  of  time  only  for  the  most  weighty  reasons.  Dawkina  v. 
J>awkin8,  801. 

LARCENY: 

1.  On  the  trial  of  an  indictment  for  larceny  of  a  cow,  a  witness 

swore  that  he  sa^v  defendant  shoot  down  the  cow  and  then  go 
to  it  and  stoop  down;  that,  about  three  months  thereafter,  he 
pointed  out  the  place  to  the  owner  of  the  cow.  The  owner  tes- 
tified that,  at  that  time,  there  were  no  remains  of  the  carcass  to 
be  found  at  the  place  where  the  killing  had  been  done:  Held, 
that  an  instruction  to  the  jury  that  the  single  fact  that  no  por- 
tion of  the  carcass  was  found  at  the  place  of  killing  three 
months  thereafter  was  evidence  sufficient  to  warrant  them  in 
finding  an  asportation,  was  erroneous,  although  there  was  other 
evidence  which,  if  it  had  been  properly  submitted  to  the  jury, 
and  believed,  would  have  proved  that  fact.  State  v.  Perkins^ 
710. 

2.  Upon  a  trial  for  larceny,  it  is  competent,  upon  the  question  of 

identity,  to  show  that  other  property  stolen  at  the  same  tirae, 
though  not  chaiged  in  the  indictment,  was  found  in  the  posses- 
sion of  the  defendant.     State  v.  Weaver,  758. 

104—65 
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8.  Where  intent  is  of  the  essence  of  the  crime  charged,  ia  order  to 
show  guilty  knowledge,  it  is  not  erroneous  to  receive  evidence 
of  different  offences,  but  of  the  same  character  and  connecied 
with  chat  alleged  in  the  indictment.     Ibid. 

4.  Where  several  articles  are  stolen  at  the  same  time,  or  siolen  in 

the  progress  <  f  a  series  of  acts,  so  connected  and  coniinued  thai 
they  form  but  one  transaction,  but  one  larceny  is  committed: 
and  an  acquittal  or  conviction  upon  an  indictment  charging 
one.  or  only  a  portion  of  the  stolen  articles,  will  b^  a  good  bar 
to  a  prosecution  for  the  remainder.     Ibid. 

5.  It  is  competent  to  show  that  a  declaration  made  by  one  charged 

with  larceny,  made  at  the  time  of  his  arrest  and  the  finding  of 
the  stolen  goods  in  his  possession,  in  respect  to  the  manner  in 
which  he  obtained  such  possession,  is  false.     Ibid. 

6.  Where  the  property  stolen  was.  at  the  time  of  the  taking,  in  a 

United  States  warehouse,  where  it  was  required  by  the  Federal 
Revenue  Laws  to  be  deposited  until  gauged  and  the  tax  thenon 
paid:  Held,  (1)  that  the  indictment  properly  c  barged  the  taking 
to  be  from  the  possession  of  the  owner  <  f  the  property:  (;)that 
the  State  Courts  had  jurisdiction  of  the  offence.  State  v.  Hqt- 
moHy  792. 

7.  Evidence  that  one  of  the  defendants  charged  with  a  larceny  com- 

mitted by  breaking  into  a  store  at  night  and  taking  goods  there- 
from, had,  two  years  prior  to  the  taking,  entered  into  conspiracy 
with  the  other  defendants  to  break  into  the  store:  that  he  had 
been  arrested  for  the  larceny  and  had  forfeited  his  bail,  and  that 
he  was  related  to  some  of  the  persons  who  were  identified  as  the 
criminals,  was  not  sufficient  to  warrant  a  verdict,  and  should 
not  have  been  t-ubmitted  to  the  jury.     State  v.  Eller,  858. 

8.  But  where,  in  addition  to  this  evidence,  there  was  other  testimony 

tending  to  show  that  another  of  the  defendants  was  related  to 
those  who  were  identified  as  the  thieves:  that  he  resided  in  their 
neighborhood;  that,  shortly  after  the  larceny,  several  per^on^ 
were  discovered  at  night  coming  away  from  a  place  where  had 
been  concealed  the  stolen  proi>erty,  and  one  witness  recognized 
the  defendant  in  the  party,  all  of  whom  ran  when  hailed:  Held, 
there  was  some  evidence  to  convict  defendant,  and  it  was  proper 
to  submit  it  to  the  jury.    Ibid. 

9.  Secrecy  is  not  an  indispensable  element  to  the  felonious  intent 

necessary  to  constitute  the  crimes  of  larcenv  or  robbery.  Statt 
V,  Bradburn,  881. 

10.  It  is  not  necessary,  in  an  indictment  for  larceny,  where  the 
articles  charged  to  be  stolen  are  alleged  to  be  the  property  of  a 
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corporation,  to  aver  in  the  bill  the  fact  of  the  incorporation  of 
the  prosecutor.  It  is  sufficient  if  the  corporate  name  is  cor- 
rectly set  forth.    State  v.  Grant,  908. 

LAWFUL  REPRESENTATIVES: 

Interpretation  of  words  **  lawful  representatives"  in  contract  of  sale 
of  land,  4. 

LEASE: 

Where  an  intestate  at  the  time  of  his  death  was  carrying  on  a  large 
turpentine  business,  and  had  leased  from  various  parties  for  the 
cuirent  year  a  number  of  **  boxes."  at  a  stipulated  price,  and 
his  administrator  sold  the  unexpired  leases,  together  with  the 
turpentine  in  box,  at  public  sale,  when  the  lessors  became  the 
purchasers:  Held,  that  under  the  peculiar  circumstances  of  the 
case,  such  sale  and  purchase  did  not  extinguish  the  rent  or 
merge  the  contract  of  lease  in  that  of  the  purchase,  but  the 
liability  of  the  lessee^s  estate  for  the  rent  for  the  entire  term 
continued  in  force.     Pate  v.  Oliver,  458. 

LETTERS: 

When  corroborative  evidence,  144. 

LIBEL:  See  Slander. 

UCENSE: 

1.  A  parol  license  to  enter  upon  the  lands  of  another  is  revokable, 

although  the  licensee  has  entered  and  expended  money  under 
the  license,  unless  the  license  U  connected  with,  and  necessarily 
incident  to.  the  possession  and  enjoyment  of  property  conveyed 
by  a  valid  grant.     Railroad  v.  Railroad,  658. 

2.  A  parol  agreement  to  allow  one  railroad  company  to  extend  its 

track  on  the  right-of  way  of  another,  for  the  purpose  of  con- 
necting therewith,  is  a  mere  license,  revocable  at  the  will  of  the 
licensor,  and  will  not  operate  as  an  estoppel  although  the 
licensee  has  entered  and  made  valuable  improvements.     Ibid. 

LIEN: 

1.  While  land  is  not  exempt,  under  the  provisions  of  the  Constitu- 

tion and  statutes  providing  for  a  homestead,  from  sale  for  its 
purchase  money,  n<>  lien  exists  in  favor  of  the  vendor  until  he 
shall  have  reduced  his  debt  to  judgment,  and  had  it  docketed, 
as  required  of  other  judgments.     Hardy  v.  Carr,  33. 

2.  The  simple  rendition  of  a  judgment  in  the  Supreme  Court  will' 

not  constitute  a  lien  upon  the  judgment  debtor's  land.  To  cre- 
ate such  lien,  it  is  essential  that  the  judgment  shall  be  "dock- 
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eted  *'  in  the  county  in  which  the  land  is  situate,  as  directed  bj 
the  statute.     AJaop  v.  Moseley,  60. 

3.  Prior  to  the  enactment  by  Congress  of  the  Act  of  August  1. 1888, 

to  regulate  the  liens  of  judgments  of  the  Courts  of  the  United 
States,  and  of  the  concurring  Act  of  the  General  Assembly  of 
North  Carolina  (Ch.  439,  La>¥8  1889).  the  only  way  by  which  a 
judgment  rendered  in  the  Federal  Courtscould  acquire  a  Hen  on 
the  debtor^s  real  property,  was  by  suing  out  a  final  process  and 
enforcing  it  in  accordance  with  the  practice  which  ptevailed  in 
this  State  anterior  to  the  passage  of  the  law  which  provides  for 
the  acquisition  of  a  lien  by  docketing  the  judgment.    Ibid, 

4.  Nor  did  the  Act  of  Congress  of  June,  1872.  entitled  '*  An  act  to 

further  the  administration  of  justice,"  in  the  absence  of  tiie 
adoption  of  any  of  the  rules  there  authorized,  by  the  Federtl 
Courts  in  North  Carolina,  create  any  lien  in  favor  of  judgments 
rendered  in  those  Courts.     Ibid, 

5.  The  lien  in  favor  of  sub-contractors,  laborers  and  material  men, 

contemplated  in  sections  1801  and  1803,  The  Code,  does  not 
attach  until  the  person  asserting  it  shall  have  given  the  notice 
therein  prescribed  to  the  owmer  of  the  premises  upon  which  the 
labor  or  materials  were  employed,     Pinkston  v.  Young,  IW. 

6.  Thisi  rule  is  not  affected  by  the  amendatory  act  (ch.  67,  Laws 

1887),  except  in  so  far  as  it  dispenses  with  the  necessity  for  filing 
an  itemized  statement  of  claim  before  a  Justice  of  the  Peace  or 
the  Clerk  of  the  Superior  Court.  This  act  is  directed  against 
the  contractor,  and  is  intended  to  compel  him  to  furnish  to  the 
owner  of  the  premises  the  statement  necessary  to  give  notice  of 
claims  of  sub  contractors  and  others.     Ibid. 

7.  While  one  who  labors  in  the  cultivation  of  a  crop,  under  a  con- 

tract that  he  shall  receive  his  compensation  from  the  crops  when 
matured  and  gathered,  has  no  estate  or  interest  in  the  land,  but 
is  simply  a  laborer — at  most  a  cropper — his  right  to  receive  his 
share  is  protected  by  the  statute  {The  Code,  gg  1754, 1757),  which, 
for  certain  purposes,  creates  a  lien  in  his  favor,  and  which  will 
be  enforced  against  the  employer  or  landlord,  or  his  a«igns, 
and  which  has  precedence  over  agricultural  liens  made  subse- 
quent to  his  contract,  but  before  the  crop  is  harvested.  Route 
V.  Wooten,  229. 

8.  Pending  an  action  to  enforce  a  parol  trust  in  certain  lands,  finally 

determined  in  defendants^  favor,  a  receiver  was  appointed,  who 
collected  the  rents  for  1886, 1887  and  1888.  On  January  1, 1886, 
preceding  such  appointment,  the  plaintiff,  then  in  po8»e99ion  of 
said  land,  claiming  it  as  his  men,  executed  an  agricultural  lien 
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to  secure  advances  to  be  maie  during  that  year:  Held,  (1)  that, 
although  defendants  recovered  judgment  for  the  land,  yet,  as 
no  order  for  the  disposition  of  the  rents  had  been  made,  the 
cause  was  Ftill  for  that  purpose,  and  the  lienees  were  entitled  to 
intervene  and  be  paid  out  of  the  rent  of  1886  for  advances  made 
up  to  the  appointment  of  the  receiver;  (2)  that,  as  the  lien  did 
not  cover  the  products  of  1887  and  1888,  the  rents  for  these 
years  should  be  paid  to  defendants;  (3)  the  circumstances  under 
which  any  after  advances  were  made  should  be  reported  to  the 
Court,  so  that  it  may  see  whether  the  lienees  are  entitled  to  be 
paid  for  them.    McNair  v.  Pope,  850. 

9.  The  doctrine  of  vendor's  lien  does  not  prevail  in  this^fcate.  The 
Constitution  simply  provides  that  property  shall  not  be  exempt, 
in  the  hands  of  the  purchaser,  from  sale  upon  execution  for  the 
purchase  money.    Peck  v.  Culberson,  425. 

10.  Where  there  is  a  valid  lien  upon  property  sold  by  a  personal  rep- 
resentative, he  is  required  by  the  statute  (The  Code,  %  1416)  to 
apply  the  proceeds  of  the  sale  first  to  the  satif^  faction  of  such 
lien.    Pate  v.  Oliver,  458. 

Docketed  judgment,  lien  on  resulting  trust,  129. 

Agricultural  lien  for  advances  to  make  crop,  182. 

LIMITATION'S,  STATUTE  OF: 

1.  While  the  relation  of  vendor  and  vendee  is  in  many  respects 

similar  to  that  existing  between  mortgagor  and  mortgagee,  the 
statute  prescribing  the  time  within  which  actions  to  foreclose 
must  be  brought  does  not  embrace  actions  arising  out  of  execu- 
tory contracts  for  sales  of  land.    Overman  v.  Jackson,  4. 

2.  In  an  action  to  recover  possession  by  vendor  against  a  vendee 

who  enters  under  the  contract,  the  only  statute  of  limitation 
applicable  is  that  of  ten  years  [The  Code,  ^  158),  and  only  begins 
to  run  when  the  possession  of  vendee  becomes  hostile  by  a 
refusal  to  sui  render  after  demand  and  notice.     Ibid. 

3.  Although  an  action  upon  the  debt  secured  by  a  mortgage  may  be 

barred  by  the  lapse  of  time,  the  remedy  appertaining  to  the 
security  may  be  enforced.     Ibid. 

4.  Where  administration  was  granted  in  1866,  and  in  1872  two  of 

the  distributees,  who  were  then  of  age,  receipted  the  adminis- 
trator in  full  for  their  shares,  but  in  1886  joined  with  the 
remaining  distributees  and  an  administrator  de  bonis  non  in  an 
action  for  a  settlement  of  the  first  administration:  It  is  held, 
that  the  action  was  barred  by  the  three  years  statute  of  limita- 
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tion,  as  to  the  distributees  who  gave  the  receipts— the  statute 
beginning  to  run,  as  to  them,  from  the  date  of  such  receipts. 
Coppersmith  v.  Wilson,  28. 

5.  The  statute  of  limitations  applicable  to  causes  of  action  arising 

from  such  breach,  begins  to  run  from  the  date  of  the  unlawful 
sale.    Hobbs  v.  Barefoot ^  224. 

6.  When  an  amercement  had  been  imposed  upon  a  Sheriff  for  a  false 

return  made  more  than  six  years  previous:  Held,  that  an  action 
upon  his  official  bond  to  recover  the  penalty  was  barred  by  the 
statute  of  limitations.    Ibid. 

7.  Where  husband  and  wife  brought  action  for  services  rendered 

the  father,  and  the  latter  were  non-suited,  and  then  the  bus- 
band,  within  twelve  months,  brought  another  action  alone:  Held, 
he  was  not  barred  by  the  statute  of  limitations.  Whetstine  v. 
Wilson,  385. 

8.  The  statute  of  limitations  begins  to  run  from  the  date  of  the  last 

item  of  the  account.    Stokes  v.  Taylor,  304. 

9.  A   written   acknowledgment,  or    new   promise,   certain   in  its 

terms,  or  which  can  be  made  certain,  is  sufficient  to  repel  the 
operations  of  the  statute  of  limitations,  under  section  172  of 
The  Code.    Long  ▼.  Oxford,  408. 

10.  When  the  Court  found  as  a  fact  that  the  defendant  executor  for 

eleven  years  resisted  payment  of  the  debts  sued  on,  because 
he  doubted  the  genuineness  of  the  acknowledgment,  or  new 
promise,  set  up  by  plaintiff  in  reply  to  defendants  plea  of 
statute  of  limitations:  Held,  that  the  defendant  might  have  had 
an  inspection  of  the  paper  containing  such  alleged  promise, 
and  there  was  an  unreasonable  delay  of  payment,  and  the 
defendant  was  liable  for  costs.     Ibid. 

11.  The  statute  governing  the  presentation  of  claims  to  an  adminis- 

trator applies  also  when  the  claim  has  been  reduced  to  judg- 
ment; and  when  judgment  was  obtained  and  docketed  in  1869 
against  an  administrator,  and  no  effort  was  made  to  assert  this 
claim  until  1886:  It  was  held,  that  it  was  barred  by  the  ten  years 
statute  of  limitation  unless  the  claim  was  admitted  by  admin- 
istrator, or  action  was  brought  upon  it,  in  one  year  after  the 
expiration  of  the  ten  years  on  the  appointment  of  administra- 
tor as  prescribed  by  statute.     Brittain  v.  Dickson,  547. 

12.  No  length  of  possession  can  operate  as  a  bar  to  an  abatement 

of  a  nuisance  on  behalf  of  the  public.     Statf.  v.  Holman,  861. 

What  necessary  for  personal  representative  to  prove  in  order  to 
enable  him  to  avail  himself  of  the  statute.  The  Code,  §  153  (2X 
600. 


INDEX.  1031 


LIQUOR  DEALERS: 

License  tax  imposed  on  liquor  dealers  by  ^  81,  Revenue  Act  1877,  a 
State  and  not  county  tax,  166. 

LIQUOR  SELLING: 

Where  the  sale  of  liquor  is  made  criminal  within  four  miles  of  a 
certain  locality,  and  the  defendant,  who  had  a  distillery  more 
than  four  miles  from  that  locality,  agreed  with  a  party  within 
the  four  miles  to  sell  him  liquor,  which  was  also  delivered  within 
the  four  miles:  H^ld,  that  it  was  a  sale  within  the  four  miles, 
and  consequently  a  misdemeanor.     State  v.  Sykes,  694. 

LIVE  STOCK: 

Killing  of  live  stock  by  railroad  train,  damages  for,  etc.,  365. 
Presumption  of  negligence  where  live  stock  killed  by  train,  410. 

LUNATICS:    See  Idiots  and  Lunatics. 

MAPS: 

Which  are  not  public  m<ips  are  not  per  se  evidence  of  facts  they  rep- 
resent, 118. 

MARRIAGE  AND  DIVORCE: 

1.  An  ^action  to  have  a  mariiage  declared  void  because  of  a  pre- 

existing disqualification  to  enter  into  the  marriage  relation  is  an 
action  for  "  divorce,'"  and  alimony  pendente  lite  may  be  allowed. 
Lea  V.  Lea,  603. 

2.  An  order  of  Court  continuing  the  motion  for  alimony  to  a  future 

term  of  Court,  made  in  the  presence  of  counsel  for  both  parties, 
is  sufficient  notice,  under  the  statute,  of  such  motion.    Ibid, 

8.  A  finding  by  the  Judge  that  the  facts  set  forth  in  a  complaint  are 
true  is  a  sufficient  finding  of  facts  on  such  motion.     Ibid, 

4.  In  an  action  for  divorce  a  vinculo,  the  admissions  of  parties  are 

not  competent  evidence;  but  a  demurrer  to  the  petition  for 
divorce  admits  that  facts  were  alleged  and  can  and  will  be 
proved,  so  as  to  secure  the  verdict  of  a  jury.    Steel  v.  Steel,  631. 

5.  Unknown  illicit  intercourse,  even  though  incestuous,  prior  to- 

marriage,  will  not  authorize  a  decree  for  divorce  under  section 
1285,  sub  section  4,  of  The  Code,  unless  pregnancy  resulted;  but 
if  the  application  rested  solely  upon  the  ground  of  the  fraud 
practiced,  the  Court  might  be  inclined  to  add  another  exception 
to  the  general  lule  restricting  divorces.     Ibid. 

6.  The  law,  as  it  stood  prior  to  1872,  whereby  a  husband  who  had 

turned  his  wife  out  of  doors,  exposed  her  to  lewd  company,  and 
thereby  caused  or  contributed  co  her  adultery,  was  not  allowed 
to  avail  himself  of  the  remedy  provided  by  statute,  has  no  appli- 
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cation  where  the  wife  had  concealed  from  the  husband  the  fact 
that  she  had  been  living  in  habitual  incestuous  intercourse  with 
an  uncle,  for  which  she  was  liable  to  indictment  at  the  time  of 
the  marriage:  nor  is  the  husband  now  required  to  allege,  before 
he  can  show  such  adultery,  that  the  separation  and  abandon- 
ment was  not  his  faulr.    Ibid, 

7.  A  party  seeking  divorce  in  this  State  is  not  bound  to  purge  him- 
self by  negative  averments  that  he  is  not  himself  guilty  of  adul- 
tery.   Ibid, 

MASTER  AND  SERVANT: 

1.  In  an  indictment  for  enticing  servants  co  leave  their  employen, 

under  §  8119  of  The  Code,  it  is  sufficient  if  a  contract  with  the 
servant,  or  those  who  may  be  authorized  to  contract  on  hts 
behalf,  is  alleged,  without  specifying  whether  it  was  in  writing 
or  oral;  nor  is  it  necessary  to  set  forth  the  means  by  which  the 
enticing  was  accomplished  where  the  words  employed  in  the 
statute,  are  used  in  the  indictment  in  describing  the  offence. 
State  V.  Harwood,  724. 

2.  Notwithstanding  the  contract  between  the  master  and  servant 

may  be  voidable  at  the  option  of  the  latter,  because  of  his 
infancy,  if,  while  the  relation  subsists,  a  stranger  officiously 
and  unlawfully  interferes  and  induces  the  servant  to  leave  his 
employer,  he  is  guilty  of  a  violation  of  the  statute.    Ibid. 

3.  The  statute  is  not  in  conflict  with  the  Constitution.    Ibid, 

4.  The  statute  (The  Code,  §§3119,  3120)  making  it  a  misdemeanor 

to  entice,  pei*puade,  or  procure  a  servant  to  unlawfully  leave 
the  service  of  his  master,  extends  only  to  those  cases  where  the 
relation  of  master  and  servant  is  created  either  by  indenture  or 
by  contract,  orally  or  in  writing,  entered  into  by  the  servant 
himself  and  the  employer.    State  v.  Anderson^  771. 

5.  If  a  minor,  without  the  consent  of  his  parents,  enters  into  such 

relation,  the  latter  may,  without  offending  against  the  statute, 
command  his  child  to  quit  the  service  of  his  employer— the 
parental  right  to  control  the  child  being  paramount  to  that  of 
the  employer  under  the  contract.  It  would  be  otherwise  with 
one  who  occupied  no  such  relation.    Ibid. 

MECHANICS'  LIEN:  See  LlEN. 

MERGER: 

The  plaintiff,  in  settlement  of  an  account  due  from  the  defendant, 
accepted  the  latter's  bond  upon  condition  that  he  would  pay  it 
in  monthly  instalments.  The  acQOunt  was  not  receipted,  and 
plaintiff  testified  that  the  bond  was  taken  only  as  security: 
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Held,  that,  irrespective  of  the  intentions  of  the  parties,  the  debt 
on  account  was  merged  into  the  bond.     Costnei*  v.  Fisher,  392. 

MILrLr-POND: 

When  a  nuisance,  861. 

MISJOINDER  OF  ACTIONS:  See  Action. 

MISTAKE  OR  INADVERTENCE: 

When  party  has  been  prevented,  by  mistake  or  inadvertence,  from 
resisting  motions,  Court  may,  in  its  discretion,  allow  him  to  be 
heard,  379. 

MORTGAGE: 

1.  Although  an  action  upon  a  debt  secured  by  a  mortgage  may  be 

barred  by  the  lapse  of  time,  the  remedy  appertaining  to  the 
security  may  be  enforced.     Overman  v.  Jackson,  4. 

2.  S.,  in  the  year  1884,  being  then  a  resident  of  the  county  of  Wake, 

executed  to  the  plaintiff  a  mortgage,  conveying  certain  lands 
(of  less  value  than  $1,000),  and  ''all  the  personal  property  of 
every  kind  of  which  he  was  then  possessed; "  the  deed  was  only 
admitted  to  probate  and  registered  in  Wake.  Subsequently,  the 
mortgagor  removed  to  the  county  of  Franklin,  taking  with  him 
the  personal  property  in  controversy,  a  portion  of  which  defend- 
ants claimed  by  virtue  of  mortgage,  executed  after  the  removal 
to  Franklin,  and  duly  recovered  therein,  and  a  portion  under 
execution  sale  in  an  action  to  recover  the  possession:  Held,  (1) 
that  it  was  not  necessary  to  register  the  mortgage  in  Franklin 
County  after  mortgagor's  removal  thereto;  (2)  that  the  words 
**ali  the  personal  property."  etc  ,  were  sufficient  to  pass  the 
title  to  the  chattels  in  existence  and  possession  at  the  time  of 
the  conveyance,  and  that  lh*»  parol  testimony  was  competent  to 
identify  it;  (3)  that,  even  if  thi*  were  a  proper  ca^e  for  mar- 
shalling assets,  that  power  would  not  be  exerci-?ed  to  the  preju- 
dice of  the  mortgagor's  homestead.     Harris  v.  Allen.  86. 

3.  C,  in  1882,  sold  and  conveyed  to  S.  a  tract  of  land, and,  to  secure 

the  purchase  money,  S.  executed  a  mortgage  which  contained  a 
covenant  that  all  the  crops  raised  on  the  land  should  be  a  security 
for  the  payment  of  that  portion  of  the  purchase  money  falling  due 
in  that  year,  and  should  not  be  removed  until  it  was  paid:  Held, 
(1)  that  the  mortgage  of  the  crops  was  invalid,  except  for  those 
grown  in  the  year  next  after  its  execution;  (2)  that  the  mort- 
gagor was  not  indictable  for  removing  the  crops  raised  in  1886; 
(3)  that,  as  between  mortgagor  and  mortgagee,  the  latter  might 
have  entered  and  possessed  himself  of  the  crops  and  applied 
them  to  his  debt,  without  being  compelled  to  account  for  them 
as  rents.    Smith  v.  Coor,  139. 
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4.  The  only  sense  in  which  a  mortgagee  can  be  said  to  have  any 

interest  in  the  crops  growing  on  the  mortgaged  land,  is  that  he 
has  the  right  to  them  after  he  has  taken  possession,  as  an  inci- 
dent to  his  possession,  but  he  will  be  held  to  a  strict  account, 
and  the  crops  can  be  charged  with  the  mortgage  debt  only 
when  the  land  is  insufficient  to  satisfy  it.  KUlebrew  v.  Hines, 
182. 

5.  Where  the  mortgagee  has  not  entered,  or  where  the  crops  are 

severed  before  his  entry,  he  has  no  right  to  them.    Ibid, 

6.  While  the  mortgagee  is  seized  of  the  legal  estate,  in  equity  the 

land  is  considered  merely  as  a  security  for  the  debt,  and  the 
mortgagee  as  a  trustee  for  the  mortgagor.     Ibid, 

7.  Where  the  mortgagor  has  been  permitted  to  remain  in  possession 

and  cultivate  the  land,  the  mortgagee  cannot,  by  entry  and 
^questration  of  the  crops,  defeat  the  claim  of  a  creditor  of  the 
mortgagor  who  has  made  advances  and  acquired  an  agricultural 
lien.    Ibid, 

8.  The  lien  of  a  creditor  who  makes  advances  to  the  mortgagor  to 

make  the  crop,  is,  by  Sec.  1799  of  The  Code,  superior  to  that  of 
a  mortgagee  of  the  crop.     Ilrid. 

9.  An  unregistered  mortgage  does  not  affect  the  rights*  of  junior 

encumbrancers,  although  they  have  express  notice.    Ibid, 

10.  A  mortgage  deed,  executed  to  eecure  the  payment  of  money 

loaned,  or  of  a  valid  pre-exi:}ting  debt,  but,  also,  with  intent  on 
the  part  of  the  mortgagor  to  hinder,  delay  or  defraud  his  credi- 
tors, will  be  deemed  valid,  unless  the  beneficiary  under  the  deed 
participated  in  the  fraud.     Woodruff  v.  Bowl&i,  197. 

11.  In  an  action  by  a  mortgagor  to  foreclose,  it  was  alleged  that  the 

plaintiff  had  executed  a  deed  to  the  mortgaged  premises,  which 
he  deposited  with  one  M.,  an  attorney,  who  represented  him  in 
the  matter,  to  be  delivered  to  F.  when  the  latter  paid  the  amount 
due  under  the  mortgage,  and  that  M.,  inadvertently,  and  with- 
out authority,  delivered  the  deed  before  the  money  was  paid. 
F.  was  afterwards  adjudged  a  lunatic,  and  a  guardian  was 
appointed  for  him  who  was  a  party  to  the  action  to  fore- 
close. There  was  a  general  denial  of  the  complaint:  Held,  {1} 
that  the  mortgage  deed  was  competent  evidence  against  F.  for 
the  purpose  of  establishing  the  plaintiff's  right  to  the  relief  he 
sought;  (2)  that  M.,  the  attorney  who  conducted  the  negotiations 
for  the  plaintiff,  and  represented  him  in  the  action,  was  a  com- 
])etent  witness  to  prove  transactions  and  com mimicat ions 
between  the  plaintiff  and  F.  in  relation  to  the  agreement  and 
the  circumstances  attending  the  execution  and  delivery  of  the 
deed  to  the  latter,  it  appearing  that  he  had  no  interest  in  the 
result  of  the  action.     Propst  v.  Fisher ^  214. 
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12.  A  mortgagee  will  not  be  restrained  because  he  failed  to  give  mort- 

gagor ninety  days'  notice  of  his  intention  to  foreclose.  Such 
notice  is  unnecessary.     Carver  v.  Brady ^  219. 

13.  Before  one  can  ask  the  Court,  by  injunction,  to  restrain  a  sale 

under  mortgage,  on  account  of  usurious  interest  charged,  he 
must  pay  what  is  justly  due,  principal  and  interest.  He  who 
would  have  equity  must  do  equity.     Ibid. 

14.  Plaintiff,  who  held  chattel  mortgages  against  defendant,  took 

from  him  new  mortgages,  which,  according  to  their  agreement, 
were  to  take  the  place  of  and  satisfy  the  old  ones,  and  after  they 
were  executed  he  left  them  with  defendant  to  be  registered, 
with  the  understanding  that,  on  their  return  to  him,  he  was  to 
surrender  the  old  mortgages.  On  receipt  of  the  new  mortgages 
he  discovered  a  mistake  in  one  of  them,  of  which  he  notified 
defendanc,  but  he  did  not  return  the  mortgage.  Plaintiff  then 
seized  the  mortgaged  property,  and  took  for  its  delivery  a  forth- 
coming bond:  He/d,  that  plaintiff,  having  treated  the  new  mort- 
gages as  an  executed  contract,  cannot  have  their  terms  varied, 
except  on  proof  of  fraud,  qr  mutual  mistake,  and  the  burden  is 
on  him.     Pollock  v.  Warwick ^  638. 

When  mortgagors  not  estopped,  621. 

Motion  of  mortgagor  for  reference,  176. 

MURDER: 

1.  Where  the  accused  had  formed  a  particular  and  definite  purpose 

to  kill,  and.  in  pursuance  of  that  purpose,  armed  himself,  sought 
the  deceac^ed  and  killed  him:  Held  to  be  murder,  no  matter  what 
provocation  was  given  or  how  high  the  assailant's  passions  were 
aroused  during  the  fight.     State  v.  Pankey,  840. 

2.  If  one  possessed  of  capacity  sufficient  to  distinguish  right  from 

wrong  is  so  mentally  or  physically  constituted  by  nature,  or 
became  so  by  reason  of  some  accident  or  affliction,  that,  by  the 
use  of  intoxicating  liquors,  he  loses  his  reason  and  becomes 
furious,  and,  knowing  this,  he  voluntarily  becomes  drunk,  and, 
while  thus  under  the  temporary  dethronement  of  reason,  kills 
another  without  justification,  he  is  guilty  of  murder.  State  v. 
Wihon,  868. 

3.  The  ruling  of  this  Court  upon  drunkenness,  as  affecting  responsi- 

bility for  crime,  in  State  v.  Potts,  100  N.  C. ,  457,  is  re-affirmed. 
Ibid, 

NEGLIGENCE: 

1.  The  failure  of  the  defendant  lienor  to  notify  plaintiff  that  the 
policy  of  insurance  had  lapsed  does  not  affect  his  right  to  dam- 
ages. •  The  doctrine  of  contributory  negligence  has  no  applica- 
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tion  to  contracts^  but  rather  to  torts,  and  is  based  upon  grounds 
of  public  policy.    McKinnon  v.  Morrison,  354. 

2.  Live  stock  are  not  expected  to  show  the  same  judgment  on  the 

approach  of  a  train  as  human  beings.  The  testx»f  negligence  in 
this  case  is  not  whether  proper  effort  was  used  after  the  animal 
was  discovered  upon  the  track,  but  whether,  by  the  exercise  of 
proper  outlook,  it  could  have  been  discovered  in  time  to  have 
prevented  the  killing.     Carlton  v.  Railroad,  365. 

3.  When  the  action  was  brought  within  six  months  of  the  killing. 

the  statute  raises  a  presumption  of  negligence,  and  the  harden 
of  proving  it  is  not  upon  the  plaintiff.    Ibid, 

4.  Where  the  plaintiff  has  been  injured  by  the  negligent  conduct  of 

the  defendant,  he  is  entitled  to  recover  damages  for  past  and 
prospective  loss  resulting  from  defendant's  wrongful  and  negli- 
gent acts;  and  these  may  embrace  indemnity  for  actual  expenses 
incurred  in  nursing  and  medical  attention,  loss  of  time,  loss  from 
inability  to  perform  mental  or  physical  labor,  or  of  capacity  to 
earn  money,  and  for  actual  suffering  of  body  and  mind,  which 
are  the  immediate  and  necessary  consequences  of  the  injuries. 
Wallace  v.  Railroad,  442. 

5.  The  statute  (Laws  1887,  ch.  33)  which  requires  that,  when  con- 

tributory negligence  is  relied  on  as  a  defence,  it  shall  be  set  up 
in  the  answer,  applies  to  actions  brought  by  an  employee  against 
his  employer.    Hudson  v.  Railroad,  491. 

Statutory  presumption  of  negligence  for  killing  live  stock,  410. 
NEW  PROMISE:  See  Limitations,  Statute  of. 

NEW  TRIAL: 

1.  The  admission  of  testimony  irrelevant  to  the  issue  is  not  sufficient 

ground  for  awarding  a  new  trial,  unless  it  appears  the  party 
objecting  to  its  reception  suffered,  or  might  have  suffered, 
prejudice  thereby.    Jones  v.  Mizell,  9. 

2.  A  new  trial  will  not  be  awarded  for  the  admission  of  irrelevant 

or  immaterial  testimony  where  it  does  not  appear  that  the  com- 
plaining party  was,  or  might  have  been,  prejudiced  thereby. 
State  V.  Eller,  853. 

Admission  of  irrelevant  testimony  not  ground  for  new  trial  <rhen 
harmless,  148. 

When  competent  for  trial  Court  to  grant,  737. 

NOTICE: 

1.  One  who  has  been  duly  made  party  to  a  pending  action  is  bound 
to  take  notice  of  all  motions,  orders,  &c. ,  made  therein  during 
term-time.    Hemphill  v.  Moore,  379. 
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2.  Special  notice  of  motions,  proceedings,  &c  .  as  for  an  injunction, 

is  only  required  when  made  or  to  be  heard  out  of  term:  but,  in 
such  cases,  if  the  opposing  party  volutarily  appears,  in  person 
or  by  attorney,  he  will  be  ordinarily  deemed  to  have  waived 
notice.     Ibid. 

3.  Where  a  party  has  been  prevented,  by  inadvertence  or  mistake, 

from  making  resistance  to  such  motions,  &c.,  the  Court  may, 
in  its  discretion,  give  him  an  opportunity  to  be  heard.     Ibid. 

Mortg^igee  will  not  be  restrained  for  failure  to  give  ninety  days* 
notice  of  intention  to  foreclose.  219. 

Of  motion  for  alimon> ,  603. 

NUISANCE: 

1.  To  render  a  mill-dam  and  pond  a  nuisance,  and  those  who  main- 

tain it  indictable  therefor,  it  must  be  made  apparent  that  the 
whole  community,  not  every  individual,  but  the  community 
generally,  is  injuriously  affected  thereby.    State  v.  Holman,  861. 

2.  If  the  dam  and  pond  are  the  proximate  cause  of  the  nuisance, 

those  who  maintain  it  are  guilty  of  a  violation  of  the  criminal 
law,  notwithstanding  the  fact  that  such  nuisance  is  aggravated 
by  other  causes  which  the  owners  did  not  produce,  and  over 
which  they  had  no  control.    Ibid. 

3.  But  if  the  nuisance  is  entirely  the  result  of  agencies  and  causes 

for  which  the  owners  are  not  responsible,  operating  upon  the 
dam  and  pond  and  infecting  them  with  pernicious  qualities, 
those  who  maintain  it  are  not  criminally  liable.    Ibid. 

4.  No  length  of  possession  can  operate  as  a  bar  to  an  abatement  of 

a  nuisance  on  behalf  of  the  public.    Ibid. 

5.  The  form  of  indictment  for  nuisance  in  this  case  approved.   Ibid. 

6.  Evidence  of  the  condition  of  the  pond  and  adjacent  lands  prior 

to  the  time  laid  in  the  bill  is  competent  upon  the  trial  of  an 
indictment  for  a  nuisance  arising  therefrom,  especially  where 
it  is  charged  that  the  pond  "  became,  was  and  still  is,"  a  nui- 
sance to  the  public.     Ibid. 

Disorderly  house,  when  nuisance,  858. 
OFFICIAL  BOND:  See  Bond,  Official. 

OFFICER: 

Word  "officer"    (The  Code,  §1014),  does  not  extend  to  "public 
officer,"  794. 

OPINION: 

Of  witnesses  not  competent  in  issue  as  to  necessity  for  cart- way,  118. 
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OYSTER-BEDS: 

'*A  natural  oyster-bed,"  as  distinguished  from  an  "  artificial  oyster- 
bed,"  in  the  sense  in  which  those  terms  are  employed  in  The 
Code,  is  deHned  to  be  one  not  planted  by  man.  and  is  any  shoal, 
reef,  or  bottom  whpre  oysters  are  to  be  found  growing,  not 
sparsely  or  at  intervals,  but  in  a  mass  or  tttratnm  in  sufficient 
quantities  to  be  valuable  to  the  public.    State  v.  WUHb.  754. 

PARENT  AND  CHILD: 

Parent  may  comniHnd  chill  to  quit  service  of  employer,  779. 

PARTIES: 

M.  executed  to  **  B.,  executor  of  R.  B,,'  a  bond  for  the  payment  of 
money;  B.  died  and  his  administrator  brought  action  for  the 
recovery  of  the  amount  due:  Held,  that  B.'s  administrdtor  could 
not  maintain  the  action,  and  that  it  should  have  been  brought 
h\  the  administrator  de  bonis  non  of  R.  B.  Ballinger  v.  Cure- 
ton,  474. 

"Where  will  is  offered  for  pro>)ate,  1. 

To  5uit  on  Tax  Collector's  official  bond,  44. 

Bound  to  take  notice  of  motions,  orders,  etc. .  379. 

PARTNERS  AND  PARTNERSHIP: 

A  firm  made  an  order  on  plaintiff  for  certain  merchandise  to  be 
delivered  at  a  future  day.  The  order  was  an  ''importation 
order,"  which,  by  cusU^m  of  merchants,  is  not  subject  to 
countermand.  Before  the  good-*  were  delivered,  the  firm  was 
dissolved  and  notice  given  the  plaintiff,  and  a  member  of  the 
dissolved  firm,  also,  wrote  countermanding  the  order;  but  upon 
receiving  a  reph'  that  it  was  impossible  to  do  so.  directed  the 
goods  to  be  shipped,  and  they  were  sent  and  receive<l:  Held, 
th;it  all  the  members  of  the  firm  were  bound  by  the  contract. 
French  v.  Griffin.  141. 

PASSENGER: 

On  railroad  train  may  be  ejected  for  failure  to  pay  fare,  but  no 
more  force  than  necessary  must  be  used.  312. 

PAYMENT: 

When  payment  made  hy  purchaser  at  sale  of  land  for  partition  was 
projierly  made  to  guardian  of  one  tenant  in  common.  75. 

PENALTY: 

1.  Where  money  was  tendered  to  the  agent  of  an  express  company 
at  a  ngular  station  for  shipment  at  2  o'clock  p.  M.,  and  the 
trains  carrying  express  freight  in  the  direction  of  the  place  to 
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which  it  was  to  be  consigned  passed  only  at  13:55  o'clock  each 
day:  Held,  that  a  regulation  of  the  company  that  moner  would 
he  received  for  shipment  only  on  the  morning  before  the  train 
on  which  it  was  to  be  transported  passed,  would  not  protect  the 
company  in  an  action  brought  to  recover  a  penalty  incurred  by 
violation  of  the  statute  {The  Code,  §  1964)  requiring  all  trans- 
portation companies  to  receive  goods  of  the  kind  and  nature 
usually  transported  by  them  whenever  tendered.  Alsop  v. 
Express  Co.,  278. 

2.  The  words  **  under  existing  laws,"  in  the  subsequent  clause  of 

the  statute  referred  to,  qualify  the  word  *' forward,"  and  are 
used  in  reference  to  the  rules  governing  the  legal  relations  of 
consignor,  consignee  and  the  connecting  lines.     Ibid. 

3.  The  words  ** whenever  tendered*'  can  only  be  qualified  by  sup- 

plying the  ellipsis,  **  within  the  usual  hours  adopted  by  the 
public  for  the  transacti  >n  of  such  business  at  the  place  where 
the  tender  is  made."    Ibid. 

4.  Where  the  company  relies  upon  the  defence  that  the  tender  was 

not  male  during  business  hours,  it  is  within  the  exclusive 
province  of  the  jury,  looking  to  the  customs  of  business  men  at 
the  place  of  tender,  to  determine  whether  it  was  made  within 
such  hours.     Ibiff. 

5.  When  a  Register  of  Deeds  issues  a  license  for  the  marriage  of  a 

woman  under  eighteen  years  of  age,  without  the  assent  of  her 
parents,  upon  the  application  of  one  of  whose  general  character 
for  reliability  he  was  ignorant,  and  who  falsely  stated  the  age 
of  the  woman,  without  making  any  further  inquiry  as  to  his 
sources  of  information:  Held,  that  he  had  not  made  such 
reasonable  inquiry  into  the  facts  as  the  law  required,  and  he 
incurred  the  penalty  for  the  neglect  of  his  duty  in  that  respeci. 
Cole  V.  Lawit,  651. 

Guardian  becomes  liable  for  penalty  for  failure  to  sell  and  rent  in 
accordance  with  provisions  of  statute.  2JU. 

PENDENCY  OF  FORMER  ACTION:    See  Action. 

PERSONAL  PROPERTY  EXEMPTION:    See  Homestead  and  Per- 
sonal Property  Exemption. 

PHYSICIAN: 

1.  It  is  not  necessarv  to  aver  in  an  indictment  fur  a  violation  of 
chap.  215,  g4,  Laws  of  1887,  that  the  physician  who  is  ciiarged 
with  giving  a  false  prescription  was  a  "reputable"'  pliyj-iciitn; 
nor  is  it  necessary  that  an  indictment  against  a  druggist  under 
that  statute  should  contain  such  an  averment,  it  being  a  matter 
of  defence.     State  v.  Farmer^  887. 
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2.  In  an  indictment  against  a  physician  under  the  statute  it  should 
be  distinctly  set  out,  nnt  only  that  the  prescription  was  false 
an* I  fraudulent,  but  further,  in  what  particulars  such  falsity 
and  fraud  consisted.    Ibid. 

PLEADING: 

1.  In  an  action  by  an  endorsee  to  recover  the  amount  due  upon  a 

promissory  note  against  the  maker,  the  latter  set  up  the  equit- 
able defence  of  false  and  fraudulent  representations  by  the 
original  payee  of  the  note  and  a  failure  of  consideration:  Held. 
that  this  raised  a  material  issue  of  fact,  which  ought  to  have 
been  submitted  to  a  jury;  and  that  it  was  erroneous  for  the 
Court  to  render  final  judgment  before  this  issue  had  been  prop- 
erly determined.    Hardy  v.  CarVj  33. 

2.  Pleadings  are  not  evidence  upon  the  trial  of  issues  raised  thereby, 

unless  they  are  introduced  for  such  purpose.  OreenviUe  v. 
Steamship  Co.^  91. 

3.  Under  a  general  denial  in  the  present  system  of  pleading,  as  under 

the  general  issue  in  the  former  practice,  in  an  action  to  recover 
possession  of  land,  any  conveyance  produced  by  the  plaintiff  as 
a  link  in  his  chain  of  title  may  be  attacked  by  showing  its 
invalidity  to  pass  title,    Mobley  v.  Griffin^  112. 

4.  The  pendency  of  anofher  action  for  the  same  cause,  to  be  avail- 

able as  a  matter  of  defence,  must  be  specially  pleaded,  other- 
wise it  will  be  considered  waived.  It  may  be  set  up  in  the 
answer,  with  other  defences,  and  any  issue  arising  thereon  may 
be  submitted  at  the  same  time  as  the  others  growing  out  of  the 
pleadings,  with  instructions  to  the  jury  that,  if  found  for  the 
defendant,  the  others  need  not  be  considered.  Montague  v. 
Brown  ^  161. 

5.  In  actions  before  Justices  of  the  Peace  the  pleadings  may  be  oral, 

but  if  so,  the  substance  of  them  must  be  entered  on  the  docket, 
and  contain,  in  a  plain  and  distinct  manner,  the  ground  of  the 
action;  and  if  the  facts  relied  on  as  a  defence  be  new  matter, 
notice  of  that,  also,  must  be  given  on  the  docket,  in  a  plain  and 
direct  manner.     Ihid. 

6.  Under  Rule  6,  g  840,  The  Code,  the  requirement  that  the  plain- 

tiff, in  actions  before  Justices  of  the  Peace,  must  show  his  right 
to  recover,  is,  in  effect,  a  general  denial  on  the  part  of  the 
defendant,  and  any  evidence  which  may  tend  to  contradict  the 
plaintiff's  allegations,  may  be  received;  but,  where  new  matter 
is  relitd  upon,  the  defendant  is  required  to  plead  it  specially. 
Ibid. 
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7.  An  answer  which  raises  a  material  issue,  even  though  evasive 

and  not  fully  responsive  to  the  allegations  of  the  complaint,  is 
not  frivolous.    Buie  v  Brown,  385. 

8.  While  it  is  better  that  every  pleading  should  be  formal,  orderly 

and  precise,  yet  ic  is  sufficient  if  intelligible.    Ibid, 

9.  The  allegations  of  a  pleading  should  be  liberally  construed  {The 

Code,  §  260),  and  if  they  are  indefinite  the  Court  may  require 
them  to  be  made  certain  and  definite,  either  ex  mero  motu,  or 
upon  application  of  a  party  intere^ted.  {The  Code,  §  361.) 
Ibid. 

10.  In  an  action  to  enforce  a  lien  given  to  secure  the  purcha^  money 

due  on  a  horse,  the  lienor  ^et  up  a  counter -claim  for  damages — 
(a)  for  breach  of  warranty;  (b)  for  failure  to  insure  the  life  of 
the  horse  as  agreed,  which  plaintiff  moved  to  strike  out  in  this 
Court:  Heifi,  (1)  while  in  a  proper  case  a  motion  to  strike  out 
certain  parts  of  a  pleading  may  be  all  wed  in  this  Court,  this  is 
not  such  a  case:  (2)  a  counter-claim  for  damages  either  ex  delicto 
or  ex  contractu  may  be  pleaded  if  it  '*  nrises  out  of  the  transac- 
tion set  forth  in  the  complaint  as  the  foundation  of  the  plain- 
tiff s  claim  {The  Code,  g  244.  sub.  sec.  1);  (3)  it  is  sufficient  if  an 
issue  is  submitted  in  the  language  of  the  pleading — if  it  is 
df^sired  in  another  form  the  Court  should  l)e  asked  to  amend  ihe 
pleadings  so  that  it  may  arise  in  the  form  debirtd.  McKinnon 
V.  Morr'son,  354. 

11.  Under  the  .present  system  of  pleading,  a  demand  for  specific 

relief  is  immaterial,  it  being  the  duty  of  the  Court  to  grant  such 
relief  as  the  pleadings  and  facts,  proved  or  admitted,  may 
demand.     Harris  v.  Sneeden.  369. 

12.  Where  the  cause  of  action  is  defectively  stated  in  the  complaint, 

it  may  be  aided  by  the  facts  alleged  in  the  answer.     Ibid. 

13.  A  formal  prayer  for  relief  is  not  now  essential.    The  Court  will 

render  such  judgment  as  the  fads,  proved  or  admitted,  demand, 
not  inconsistent  with  the  pleadings,  notwithstanding  the  party 
may  have  misconceived  his  remedy.    Ibid. 

14.  The  common  law  rule,  that  every  pleading  should  be  construed 

agHinst  the  pleader,  is  reversed  by  the  present  code  system, 
which  requires  that  all  pleadings  shall  be  liberally  construed 
with  a  view  of  substantial  justice  between  the  parties.  Stokes 
V.  Taylor,  394. 

15.  If  the  facts  which  constitute  the  alleged  cause  of  action  are  stated 

substantially  in  the  complaint,  or  can  be  reasonably  inferred 
therefrom,  but  the  pleading  is  defective  in  matter  of  form,  the 

104—66 
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proper  remedy  is  by  a  motion,  before  trial,  to  require  the  pleader 
to  make  the  necessary  amendment.  The  obJHStion  will  not  be 
sustained  if  made  by  demurrer  or  upon  exception  to  evidence. 
Ibid. 

16.  Where  the  plaintiff  alleged  a  contract  to  pay  for  services  per- 

formed, and,  upon  the  trial,  failed  to  prove  a  special  contract, 
but  did  prove  the  performance  of  the  services  and  their  value: 
Held,  that  he  was  entitled  to  recover  upon  quantum  meruit 
without  amending  the  complaint.    Ibid. 

17.  An  allegation  that  defendant  unlawfully  converted  sixty  trees  in 

excess  of  the  number  sold  him  to  hip  own  use,  and,  by  said 
unlawful  and  wilful  removal  and  trespass,  etc.,  plaintiff  has 
been  endamaged,  is  sufficiently  explicit.  Paalzow  v.  Estate 
Company y  487. 

18.  In  an  action  equitable  in  its  nature,  the  Court  may  give  such 

relief  as  the  facts  and  pleadings  may  render  appropriate,  though 
it  be  not  prayed  in  the  complaint,  and  it  may,  to  that  end,  order 
the  pleadings  to  be  reformed  to  correspond  with  the  facts  estab- 
lished.   Bamts  V.  Barnes,  618. 

Proper  averment  must  be  made  in  pleadings  before  Court  will 
interfere  to  relieve  against  deed  oppressively  or  involuntarily 
made,  159. 

POLICE  POWER: 

1.  The  police  power— the  authority  to  establish  such  rules  and  regu- 

lations for  the  conduct  of  all  persons  as  may  be  conducive  to  the 
public  interest — is,  under  our  system  of  government,  vested  in 
the  Legislatures  of  the  several  States  of  the  Union,  the  only 
limit  to  its  exercise  being  that  it  shall  not  conflict  with  any  of 
the  provisions  of  State  or  Federal  Constitution.  State  v.  Moore, 
714. 

2.  Chapter  81,  Laws  1887  (amended  by  chs.  187  and  819,  Laws  1889), 

which  makes  it  unlawful  to  buy,  sell,  deliver  or  receive  seed 
cotton  in  any  of  the  counties  named,  in  quantities  less  than  that 
usually  contained  in  a  bale,  unless  the  contract  is  reduced  to 
writing,  signed  by  the  parties  in  the  presence  of  two  witnesses 
and  entered  upon  the  civil  docket  of  the  nearest  Justice  of  the 
Peace  within  ten  days  thereafter,  is  an  exercise^  of  the  police 
power  by  the  Legislature,  and  does  not  conflict  with  either  the 
State  or  Federal  Constitution.    Ibid. 

POWERS: 

In  contract  of  sale  of  land,  4. 

PRACTICE: 

1.  Prior  to  the  enactment  by  Congress  of  the  Act  of  August  1, 
1888,  to  regulate  the  liens  of  ju  Igments  of  the  Courts  of  the 
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United  States,  and  of  the  concurring  Act  of  the  General  Assem- 
bly of  North  Carolina  (Ch.  439,  Laws  1889),  the  only  way  by 
which  a  judgment  rendered  in  the  Federal  Courts  could  acquire 
a  Hen  on  the  debtor's  real  property,  was  by  suing  out  a  final 
process  and  enforcing  it  in  accordance  with  the  practice  which 
prevailed  in  this  State  anterior  to  the  passage  of  the  law  which 
provides  for  the  acquisition  of  alien  by  docketing  the  judgment. 
AlMop  V.  Moseley,  (K). 

2.  Nor  did  the  Act  of  Congress  of  June,  1872.  entitled  **An  act  to 
further  the  administration  of  justice,"  in  the  absence  of  the 
adoption  of  any  of  the  rules  there  authorized,  by  the  Federal 
Courts  in  North  Carolina,  create  any  lien  in  favor  of  judgments 
rendered  in  those  Courts.    Ibid. 

8.  The  objection  to  the  competency  of  the  evidence  submitted  to 
the  jury,  or  to  warrant  a  verdict,  must  be  made  in  proper  man- 
ner before  verdict.    State  v.  Brady,  737. 

4.  It  is  compet»*nt  for  the  trial  CourJ,  in  its  discretion,  to  grant  a 
new  trial  if  it  has  reason  to  believe  injustice  has  been  done, 
but  from  his  refusal  to  do  so  there  is  no  appeal.    Ibid. 

Practice  in  Inferior  and  Superior  Courts,  728. 

PRACTICE  IN  COURT  OF  JUSTICE  OF  PEACE : 

1.  If  the  judgment  of  the  Court  recites  the  fact  that  the  debt  was 

contracted  for  the  purchase  of  land  (as  provided  in  §^284 
et  seq..  The  Code),  such  recital  isconclusive  as  between  the  par- 
ties to  the  record.    Durham  v.  WiUon,  595. 

2.  And  where  that  fact  is  recited  in  a  judgment  rendered  by  a  Jus- 

tice of  the  Peace,  though  the  pleadings  may  have  been  oral  it  is 
likewise  conclusive — the  presumption,  in  the  absence  of  any- 
thing to  the  contrary  appearing,  being  that  the  judgment  was 
rendered  after  a  ti  ial  in  which  the  recited  fact  was  duly  estab- 
lished.   Ibid. 

3.  Although  the  statute  {The  Code,  §284)  gives  the  defendant  a 

right  to  have  the  issue,  whether  the  debt  sued  on  was  con- 
tracted for  the  purcha^  of  the  land,  tried  by  a  jury,  if  he  so 
demands,  yet,  if  after  being  duly  summoned,  he  fails  to  appear 
and  a'lswer,  he  waives  that  right.     Ibid. 

4.  When  f>uch  issue  is  made,  it  does  not  raise  such  a  controversy 

involving  title  to  real  estate  as  divests  the  jurisdiction  of  a  Jus- 
tice of  the  Peace.    Ibid. 

5.  Where  a  warrant  before  a  Justice  of  the  Peace  is  informal,  it 

may  be  aided  by  the  affidavit  if  it  refers  to  it,  the  warrant  and 
affidavit  being  constituent  parts  of  the  same  procedure;  and» 
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if  the  Court  can  see  from  them  that  the  offence  is  snflBdently 
charged,  it  will  be  sustained.    State  v.  Syhes,  604. 

6.  The  Court  has  power  to  allow  either  a  warrant  or  the  affidavit 

to  be  amended.    Ibid, 

7.  It  is  not  necessary  that  a  warrant  should  conclude  * 'against  the 

form  of  the  statute."    Ibid. 

8.  In  HCtions  before  Justices  of  the  Peace  the  pleadings  may  be 

oral,  but  if  so,  the  substance  of  them  must  be  entered  on  the 
docket,  and  contain,  in  a  plain  and  distinct  manner,  the  ground 
of  the  action;  and  if  the  facts  relied  on  as  a  defence  be  new 
matter,  notice  of  that,  al^o,  must  be  given  on  the  dock«*t,  in  a 
plain  and  direct  manner.     Montague  v.  Brown,  161. 

9.  Under  Rule  6,  g  840,  The  Code,  the  requirement  that  the  plain- 

tiff, in  actions  before  Justices  of  the  Peace,  must  show  his 
right,  to  recover,  U,  in  effect,  a  general  denial  on  the  part  of 
the  defendant,  and  any  evidence  which  may  tend  to  contradict 
the  plaintiff's  allegations,  may  be  received;  but,  where  new 
matter  is  relied  upon,  the  defendant  is  required  to  plead  it 
specially.     Ibid, 

PRESENTMENT  BY  GRAND  JURY,  837,  847. 

PREJUDICE: 

Transferring  cause  on  account  of  "prejudice"  of  presiding  Judge, 

780. 

PRESUMPTION: 

1.  A  sane  man  is  presumed  to  intend  the  natural,  immediate  and 

inevitable  results  of  his  acts.     Morris  v.  Osborne,  609. 

2.  Where  the  record  recited  that  a  regular  term  of  a  Superior  Court 

was  opened  and  held  Wednesday,  instead  of  Monday,  of  the 
week  fixed  by  the  statute,  it  will  be  presumed  that  the  Sheriff 
had  duly  oi)eiied  the  Court  and  adjourned  it  from  day  to  day, 
as  provided  in  TJie  Code,  g  926.    State  v.  Weaver,  758. 

Statutory  presumption  of  negligence,  410. 

Of  ownership  of  bond,  474. 

PRINCIPAL:  See  Agency. 
PRIVILEGED  DECLARATIONS,  571. 
PRIVY  EXAMINATION  OF  WIFE,  506. 
PROBATE  OF  WILLS,  1. 
PROCEEDINGS  IN  MEMORY  OF: 

Chief  Justice  W.  N.  H.  Smith,  955. 

Judge  Thomas  Rcffin,  945. 
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PURCHASER: 

1.  A  purchaser  from  one  who,  ia  fact,  is  without  mental  capacity 

to  contract,  for  value,  and  without  notice  of  the  disability,  or 
of  facts  which  might  reasonably  put  him  upon  inquiry,  will  be 
protected.     Odom  v.  Riddick,  515. 

2.  A  purchaser  for  value,  and  without  notice,  from  one  who  had 

acquired  by  fraudulent  devices  a  conveyance,  regular  and  suffi- 
cient upon  its  face  to  pass  the  title,  obtains  a  good  title,  though 
it  might  have  been  adjudged  void  as  against  his  vendor.    Ibid. 

3.  Even  where  the  purchaser  has  knowledge  of  the  mental  incapacity 

of  the  vendor,  but  it  is  shown  that  no  fraud  was  practiced,  or 
undue  influence  exercised,  and  that  the  price  paid  was  a  full 
and  fair  oni^,  and  the  vendor  was  benefitted  by  the  transaction, 
ihe  conveyance  will,  ordinarily,  not  be  set  asid-f — certainly  not 
without  restoring  the  parties  to  the  positions  they  occupied 
before  entering  into  the  contract.     Ibid. 

When  innocent  purchaser  for  value  protected,  25. 

Courts  will  not  compel  purchaser  at  irregular  judicial  aale  to  sur- 
render land  until  reimbursed,  801. 

QUANTUM  MERUIT: 

What  sufficient  to  support  action  upon  a  quantum  meruit ,  885,  894. 

QUASHING  INDICTMENT: 

1.  The  fact  that  one  of  the  grnnd  jurors  who  found  a  true  bill  had  at 

that  time  a  suit  pending  and  at  issue  in  the  same  Court  is  suffi- 
cient ground  to  support  a  motion  to  quash  {The  Code^  §  1741) 
the  indictment  if  the  motion  is  made  in  apt  time.  State  v. 
Gardner,  739. 

2.  If  the  motion  to  quash  for  disqualification  of  a  grand  juror  is 

made  before  plea  the  defendant  has  a  right  to  have  the  motion 
granted;  if  made  after  plea,  but  before  the  jury  is  impaneled, 
it  may  bQ  granted  or  not,  in  the  sound  discretion  of  the  Judge; 
but  if  it  is  not  made  until  after  the  jury  is  sworn,  the  objection 
shall  be  deemed  to  have  been  waived.    Ibid, 

8.  Where  the  motion  was  made  after  plea,  but  before  the  jury  was 
impaneled,  and  the  Judge  refused  it  upon  the  ground  that  it 
was  not  made  in  apt  time:  Held,  to  be  error.  Had  he  put  his 
refusal  upon  the  exercise  of  bis*  discretion,  or  had  he  simply 
disallowed  the  motion  without  assigning  a  reason,  no  appeal 
would  lie  from  his  ruling.    Ibid. 

RAILROADS: 

1.  Officers  of  a  railroad  company  have  the  right  to  expel  a  passenger 
who  refuses  to  pny  the  fare,  but  no  more  force  than  is  necessary 
should  be  used.    Pickens  v.  Railroad^  312. 
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2.  In  an  indictment  against  a  physician  under  the  statute  it  should 
be  distinctly  set  out,  not  only  that  the  prescription  was  false 
an«l  fraudulent,  but  further,  in  what  particulars  such  falsity 
and  fraud  consisted.     Ibid. 

PLEADING: 

1.  In  an  action  by  an  endorsee  to  recover  the  amount  due  upon  a 

promissory  note  against  the  maker,  the  latter  set  up  the  equit- 
able defence  of  false  and  fraudulent  representations  by  the 
original  payee  of  the  note  and  a  failure  of  consideration:  Hdd. 
that  this  raised  a  material  issue  of  fact,  which  ought  to  have 
been  submitted  to  a  jury;  and  that  it  was  erroneous  for  the 
Court  to  render  final  judgment  before  this  issue  had  been  prop- 
erly determined.     Hardy  v.  Carr,  33. 

2.  Pleadings  are  not  evidence  upon  the  trial  of  issues  raised  therebj*, 

unless  they  are  introduced  for  such  purpose.  OreenviUe  v. 
Steamship  Co.,  91. 

3.  Under  a  general  denial  in  the  present  system  of  pleading,  as  under 

the  general  issue  in  the  former  practice,  in  an  action  to  recover 
possession  of  land,  any  conveyance  produced  by  the  plaintiff  as 
a  link  in  his  chain  of  title  may  be  attacked  by  showing  its 
invalidity  to  pass  title.    Mobley  v.  Qriffin,  112. 

4.  The  pendency  of  another  action  for  the  same  cause,  to  be  avail- 

able as  a  matter  of  defence,  must  be  specially  pleaded,  other- 
wise it  will  be  considered  waived.  It  may  be  set  up  in  the 
answer,  with  other  defences,  and  any  issue  arising  thereon  may 
be  submitted  at  the  same  time  as  the  others  growing  out  of  the 
pleadings,  with  instructions  to  the  jury  that,  if  found  for  the 
defendant,  the  others  need  not  be  considered.  Montague  v. 
Brown,  161. 

5.  In  actions  before  Justices  of  the  Peace  the  pleadings  may  be  oral, 

but  if  so,  the  substance  of  them  must  be  entered  on  the  docket, 
and  contain,  in  a  plain  and  distinct  manner,  the  ground  of  the 
action;  and  if  the  facts  relied  on  as  a  defence  be  new  matter, 
notice  of  that,  also,  must  be  given  on  the  docket,  in  a  plain  and 
direct  manner.     Ibid. 

6.  Under  Rule  6.  §840,  The  Code,  the  requirement  that  the  plain- 

tiff, in  actions  before  Justices  of  the  Peace,  must  show  his  right 
to  recover,  is,  in  effect,  a  general  denial  on  the  part  of  the 
defendant,  and  any  evidence  which  may  tend  to  contradict  the 
plaintiff's  allegations,  may  be  received;  but,  where  new  matter 
is  relit  d  upon,  the  defendant  is  required  to  plead  it  specially. 
Ibid, 
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7.  An  answer  which  raises  a  material  issue,  even  though  evasive 

and  not  fully  responsive  to  the  allegations  of  the  complaint,  is 
not  frivolous.     Buie  v  Brown ^  885. 

8.  While  it  is  better  that  every  pleading  should  be  formal,  orderly 

and  precise,  yet  ic  is  sufficient  if  intelligible.     Ibid, 

9.  The  allegations  of  a  pleading  should  be  liberally  construed  {The 

Code,  §  260),  and  if  they  are  indefinite  the  Court  may  require 
them  to  be  made  certain  and  definite,  either  ex  mero  motu,  or 
upon  application  of  a  party  intere>ted.  {The  Code,  %  261.) 
Ibid. 

10.  In  an  action  to  enforce  a  lien  given  to  secure  the  purchape  money 

due  on  a  horse,  the  lienor  ;<et  up  a  countei  -claim  for  damages — 
(a)  for  breach  of  warranty;  (&)  for  failure  to  insure  the  life  of 
the  horse  as  agreed,  which  plaintiff  moved  to  strike  out  in  this 
Court:  Held,  (I)  while  in  a  proper  case  a  motion  to  strike  out 
certain  parts  of  a  pleading  may  be  all  ^wed  in  this  Court,  this  is 
not  such  a  case;  (2)  a  counter-claim  for  damages  either  ex  delicto 
or  ex  coiitravtu  may  be  pleaded  if  it  *'  arises  out  of  the  transac- 
tion sf  c  forth  in  the  complaint  as  the  foundation  of  the  plain- 
tiff s  claim  {The  Code,  §  244,  sub.  sec.  1);  (3)  it  is  sufficient  if  an 
issue  is  submitted  in  the  language  of  the  pleading— if  it  is 
df^sired  in  another  form  the  Court  should  be  asked  to  amend  the 
pleadings  so  that  it  may  arise  in  the  form  de&irtd.  McKinnon 
V.  Mo  IT' son,  854. 

11.  Under  the  .prfsent  system  of  pleading,  a  demand  for  specific 

relief  is  immaterial,  it  being  the  duty  of  the  Court  to  grant  such 
relief  as  the  pleadings  and  facts,  proved  or  admitted,  may 
demand.    Harris  v.  Sneeden.  869. 

12.  Where  the  cause  of  action  is  defectively  stated  in  the  complaint, 

it  may  be  aided  by  the  facts  alleged  in  the  answer.     Ibid. 

18.  A  formal  prayer  for  relief  is  not  now  essential.  The  Court  will 
render  such  judgment  as  the  fads,  proved  or  admitted,  demand, 
not  inconsistent  with  the  pleadings,  notwithstanding  the  party 
may  have  mibconceived  his  remedy.    Ibid. 

14.  The  common  law  rule,  that  every  pleading  should  be  construed 

against  the  pleader,  is  reversed  by  the  present  code  system, 
which  requires  that  all  pleadings  shall  be  liberally  construed 
with  a  view  of  substantial  justice  between  the  parties.  Stokes 
V.  Taylor,  894. 

15.  If  the  facts  which  constitute  the  alleged  cause  of  action  are  stated 

substantially  in  the  complaint,  or  can  be  reasonably  inferred 
therefrom,  but  the  pleading  is  defective  in  matter  of  form,  the 
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proper  remedy  is  by  a  motion,  before  trial,  to  require  the  pleader 
to  make  the  necessary  amendment.  The  objt^tion  will  not  be 
sustained  if  made  by  demurrer  or  upon  exception  to  evidence. 
Ibid, 

16.  Where  the  plaintiff  alleged  a  contract  to  pay  for  services  per- 

formed«  and,  upon  the  trial,  failed  to  prove  a  special  contract, 
but  did  prove  the  performance  of  the  services  and  their  value: 
Held,  that  he  was  entitled  to  recover  upon  quantum  meruit 
without  amending  the  complaint.    Ibid. 

17.  An  allegation  that  defendant  unlawfully  converted  sixty  trees  in 

excess  of  the  number  sold  him  to  his  own  use,  and,  by  said 
unlawful  and  wilful  removal  and  trespass,  etc.,  plaintiff  has 
been  endamaged,  is  sufficiently  explicit.  Paahsow  v.  Estate 
Company^  487. 

18.  In  an  action  equitable  in  its  nature,  the  Court  may  give  such 

relief  as  the  facts  and  pleadings  may  render  appropriate,  thougli 
it  be  not  prayed  in  the  complaint,  and  it  may,  to  that  end,  order 
the  pleadings  to  be  reformed  to  correspond  with  the  facts  estab- 
lished.   Barnes  v.  Barnes^  613. 

Proper  averment  must  be  made  in  pleadings  before  Court  will 
interfere  to  relieve  against  deed  oppressively  or  involuntarily 
made,  159. 

POUCE  POWER: 

1.  The  police  power— the  authority  to  establish  such  rules  and  regu- 

lations for  the  conduct  of  all  persons  as  may  be  conducive  to  the 
public  interest — is,  under  our  system  of  government,  vested  in 
the  Legislatures  of  the  several  States  of  the  Union,  the  onlj 
limit  to  its  exercise  being  that  it  shall  not  conflict  with  any  of 
the  provisions  of  State  or  Federal  Constitution.  State  v.  Moore, 
714. 

2.  Chapter  81,  Laws  1887  (amended  by  chs.  187  and  319,  Laws  1889), 

which  makes  it  unlawful  to  buy,  sell,  deliver  or  receive  seed 
cotton  in  any  of  the  counties  named,  in  quantities  less  tiian  that 
usually  contained  in  a  bale,  unless  the  contract  is  reduced  to 
writing,  signed  by  the  parties  in  the  presence  of  two  witnesses 
and  entered  upon  the  civil  docket  of  the  nearest  Juitice  of  the 
Peace  within  ten  days  thereafter,  is  an  exercise' of  the  police 
power  by  the  Legislature,  and  does  not  conflict  with  either  the 
State  or  Federal  Constitution.    Ibid, 

POWERS: 

In  contract  of  sale  of  land,  4. 

PRACTICE: 

1.  Prior  to  the  enactment  by  Congress  of  the  Act  of  August  1, 
1888,  to  regulate  the  liens  of  ju  Igments  of  the  Courts  of  the 
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United  States,  and  of  the  concurring  Act  of  the  General  Assem- 
bly of  North  Carolina  (Ch.  489,  Laws  1889),  the  only  way  by 
which  a  judgment  rendered  in  the  Federal  Courts  could  acquire 
a  lien  on  the  debtor's  real  property,  was  by  suing  out  a  final 
process  and  enforcing  it  in  accordance  with  the  practice  which 
prevailed  in  this  State  anterior  to  the  passage  of  the  law  which 
provides  for  the  acquisition  of  alien  by  docketing  the  judgment. 
Al»op  V.  Mo9eley,  80. 

2.  Nor  did  the  Act  of  Congress  of  June,  1872.  entitled  *'An  act  to 

further  the  administration  of  justice,"  in  the  absence  of  the 
adoption  of  any  of  the  rules  there  authorized,  by  the  Federal 
Courts  in  North  Carolina,  create  any  lien  in  favor  of  judgments 
rendered  in  those  Courts.    Ihid. 

3.  The  objection  to  the  competency  of  the  evidence  submitted  to 

the  jury,  or  to  warrant  a  verdict,  must  be  made  in  proper  man- 
ner before  verdict.    State  v.  Brady,  737. 

4.  It  is  compet**nt  for  the  trial  Cour^,  in  its  discretion,  to  grant  a 

new  trial  if  it  has  reason  to  tielieve  injustice  has  been  done, 
but  from  his  refusal  to  do  so  there  is  no  appeal.    Ihid, 

Practice  in  Inferior  and  Superior  Courts,  728. 

PRACTICE  IN  COURT  OF  JUSTICE  OF  PEACE : 

1.  If  the  judgment  of  the  Court  recites  the  fact  that  the  debt  was 

contracted  for  the  purchase  of  land  (as  provided  in  §284 
et  seq..  The  Code),  such  recital  is  conclusive  as  between  the  par- 
ties to  the  record.    DurJiam  v.  WiUon,  595. 

2.  And  where  that  fact  is  reoited  in  a  judgment  rendered  by  a  Jus- 

tice of  the  Peace,  though  the  pleadings  may  have  been  oral  it  is 
likewise  conclusive — the  presumption,  in  the  absence  of  any> 
thing  to  the  contrary  appearing,  being  that  the  judgment  was 
rendered  after  a  tiial  in  which  the  recited  fact  was  duly  estab- 
lished.   Ihid, 

3.  Although  the  statute  (The  Code,  §234)  gives  the  defendant  a 

right  to  have  the  issue,  whether  the  debt  sued  on  was  con- 
tracted for  the  purcbaise  of  the  land,  tried  by  a  jury,  if  he  so 
demand:),  yet,  if  after  being  duly  summoned,  he  fails  to  appear 
and  aiswer,  he  waives  that  right.     Ibid, 

4.  When  ouch  issue  is  made,  it  does  not  raise  such  a  controversy 

involving  title  to  real  estate  as  divests  the  jurisdiction  of  a  Jus- 
tice of  ihe  Peace.    Ihid. 

5.  Where  a  warrant  before  a  Justice  of  the  Peace  is  informal,  it 

may  be  aided  by  the  affidavit  if  it  refers  to  it,  the  warrant  and 
affidavit  being  constituent  parts  of  the  same  procedure;  and, 
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SALE,  JUDICIAL: 

1.  The  doctrine  laid  down  in  this  case,  93  N.  C,  283,  reaffirmed. 

Davrkins  v.  Dawkins,  301. 

2.  When  heirs  have  received  their  share  of  the  purchase  money  of 

land  sold  under  an  irregular  order,  either  in  the  capacity  of 
heirs  or  otherwise,  they  will  he  deemed  to  have  acquiesced  in 
the  sale,  and  the  Courts  will  not  set  it  aside.    Ibid. 

3.  After  the  lapse  of  a  long  time  parties  interested  will  be  presumed 

to  have  acquiesced  in  the  order.    Ibid. 

4.  Courts  will  not  compel  a  purchaser,  at  such  irregular  judicial 

sale,  to  surrender  the  land  until  he  has  been  reimbursed  the 
purchase  money  paid  by  him;  and  if  he  has  been  in  possession 
for  a  long  time  under  such  title,  he  will  not  be  compelled  to  sur- 
render it  upon  any  terms,  unless  the  parties  show  good  cause  for 
their  delay  in  asking  relief.    Ibid. 

SCHOOL  FUND: 

License  tax  imposed  on  liquor  dealers  by  §  31,  Revenue  Act  of  1887, 
for  benefit  of  county  schools,  is  a  State  and  not  a  county 
tax,  166. 

SECRET  FELONIOUS  ASSAULT:  See  Assault. 

SETTLEMENT: 

By  administrator,  guardian,  &c.,  566. 

SHERIFF: 

Unlawful  sale  of  land  by,  breach  of  bond,  224. 

SLANDER: 

1.  The  principle  which  absolutely  exempts  witnesses,  counsel  and  a 

party  who  conducts  his  cause  in  person,  from  liabilitv  in  actions 
for  libel  and  slander,  for  whatever  they  may  say,  in  the  course 
of  a  judicial  proceeding  relevant  or  pertinent  to  the  matter 
before  the  Court,  will  protect  a  party  who,  at  the  time  of  the 
alleged  slanderous  utterances  is  represented  by  counsel,  and 
embraces,  also,  an  agent  who  represents  his  principal  in  the 
proceeding,     l^issen  v  Cramer,  574. 

2.  A  person  who  files  a  sworn  information  before  a  judicial  officer, 

charging  another  with  having  committed  a  crime,  is  also  abso- 
lutely protected  as  to  all  relevant  statements  in  his  affidavit,  but 
where  he  lodges  his  charge  verbally,  with  an  expressed  pur- 
pose, never  executed,  of  filing  a  formal  information,  he  is  pre- 
sumptively protected,  and  the  burden  is  on  one  suing  him  for 
slander  to  establish  actual  malice.    Ibid. 
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3.  The  term  **  innocent  woman,"  employed  in  the  statute  {The  Code, 

§  1113)  making  it  a  misdemeanor  to  attempt  to  destroy  the  repu- 
tation of  virtuous  women  by  false  declarations  in  respect  to 
their  chastity,  means  a  woman  who,  at  the  time  the  alleged 
slanderous  charge  was  made,  and  at  the  time  of  the  trial  there- 
for, was  chaste  and  virtuous.    State  v.  Origg,  882. 

4.  The  fact  that  such  woman  at  some  former  period  in  her  life  had 

departed  from  the  path  of  virtue,  while  admissible  in  evidence 
on  the  question  of  her  character  at  the  trial,  will  not  per  ae 
entitle  a  defendant,  indicted  under  the  statute,  to  an  acquittal; 
on  the  contrary,  if  the  prosecutrix  has  satisfied  the  jury  that  she 
has  reformed  and  led  an  exemplary  life,  she  is  entitled  to  the 
protection  of  the  law.    Ibid, 

5.  State  V.  Davis,  92  N.  C,  764,  commented  upon  and  explained. 

Ibid. 

SMITH,  W.  N.  H.: 

Proceedings  in  memory  of,  955. 

SPECIFIC  PERFORMANCE  OF  CONTRACTS,  16. 

By  equitable  assignee  of  mortgagee  will  not  be  decreed,  621. 

SPECIFIC  RELIEF: 

Demand  for  immaterial  under  present  system  of  pleading,  369. 

SPLITTING  UP  A  CAUSE  OF  ACTION,  333. 

STATE  TAXES:  See  Taxation. 

STATION,  RAILROAD: 

1.  The  terms,  **a  regular  depot,"  or  '^station,*'  employed  in  section 

1964  of  The  Codp,  contemplate  fixed  and  established  places  on 
the  line  of  a  railroad,  or  other  transportation  company,  equipped 
with  suitable  buildings  and  furnish-^d  with  the  necessary 
officers  and  servants  for  the  regular  transaction  of  business, 
for  the  receipt  and  delivery  of  freights,  and  the  comfort  and 
convenience  of  passengers.     Land  v.  Railroad,  48. 

2.  Where  it  was  shown  that  a  railroad  company  had  been  in  the 

habit  of  stopping  at  a  certain  locality  to  deliver  mails ;  that  it 
received  such  passengers  there  as  might  wish  to  embark  on  its 
trains,  and  that  it  had  also  been  accustomed  to  receive  and 
deliver  freights  for  the  accommodation  of  its  patrons  in  the 
vicinity;  that  the  place  was  designated  as  a  station  on  its  tariff 
schedule,  but  that  it  h^id  no  agent,  office,  warehouse,  or  other 
facility  for  the  transaction  of  its  business:  Held,  not  to  consti- 
tute **a  regular  depot,"  or  * 'station,"  within  the  meaning  of 
the  statute.     Itnd. 
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STATUTE  OF  FRAUDS:  See  Frauds,  Statutr  op. 
STATUTE  OF  LIMITATIONS:  See  Limitations,  Statute  op. 

STATUTES: 

1.  The  statutory  presumption  of  negligence  for  killing  live  stock, 

when  the  action  is  brought  within  six  months  {The  Code,  §233<Q, 
is  not  rebutted  by  showing  that  the  live  stock  weie  under  the 
control  of  &  person  at  the  time.    Randall  v.  Railroad,  410. 

2.  The  language  of  the  statute  is  broad  enough  to  include  such 

case  as  well  as  when  (he  live  stock  were  running  at  large.    Ibid, 

3.  The  force  of  the  presumption  applies  only  when  the  facts  are 

not  known,  or  when,  from  the  testimony,  they  are  uncertain. 
Ibid 

4.  In  construing  statutes,  where  words  having  a  known  technical 

meaning  are  employed  by  the  Legislature,  that  restricted  or 
specific  interpretation  will  be  given  them,  but  otherwise  they 
will  be  interpreted  according  to  their  ordinary  import;  and, 
where  there  is  no  ambiguity,  and  the  meaning  is  clear,  not 
even  the  preamble  or  caption  of  the  statute  will  be  resorted 
to  for  the  purpose  of  construction.    Ibid. 

5.  A  statute  or  ordinance  which  attempts  to  divest  a  person  or  cor- 

poration of  private  property  for  private  purposes,  or  for  pub- 
lic purposes,  unless  upon  just  compensation,  and  in  a  manner 
provided  by  law,  is  unconstitutional.    Moose  v.  Carson,  481. 

6.  In  the  interpretation  of  statutes,  it  is  the  duty  of  the  Courts  to 

resolve  every  doubt  in  favor  of  their  constitutionality,  and  to 
assume  ihat  the  Legislature,  in  their  enactment,  acted  in  good 
faith  for  the  public  good.    State  v.  Moore,  714. 

7.  A  statute  which,  by  its  terms,  is  confined  in  its  operations  to  a 

particular  locality,  yet  may  be  enforced  against  all  persona  who 
may  come  within  its  scope,  is  a  public  local  statute.    Ibid, 

8.  While  the  provisions  of  the  statute  fixing  the  number  of  jurors 

to  be  drawn  by  the  County  Commissioners  is  directory,  and  an 
indictment  will  not  be  quashed  for  failure  to  comply  with  them 
particularly,  where  it  does  not  appear  that  such  failure  was  cor- 
rupt, yet  they  are  very  essential  to  the  impartial  administra- 
tion of  justice,  and  their  non-observance  is  the  subject  of  cen- 
sure, if  not  punibhment.    Stats  v.  Watson.  733. 

Effect  of  amendatory  act  (ch.  67,  Liws  1887),  102. 

Construction  of  ch.  33,  Laws  1887,  in  regard  to  secret  felonious 
assaults,  774. 

Construction  of  ch.  53,  Laws  1885,  relating  to  removal  of  cauBSS, 

780. 
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STOCKHOLDER:  See  Ck)RPOBATiON. 
STREETS:  See  Corporations,  Municipal. 

SUPREME  COURT: 

1.  Section  957  of  The  Code,  requiring  the  Supreme  Court  to  give 

such  judgment  as  shall  appear  to  be  proper  from  an  inspection 
of  the  whole  records  has  reft  rence  only  to  essential  parts  of  the 
record  proper,  as  pleadings,  verdict  and  judgment.  McKinnon 
V.  Morrison  J  354. 

2.  The  rule  of  the  Supreme  Court  requiring  certain  parts  of  the 

record  to  Le  printed  is  not  unreasonable,  and.  upon  failure  to 
comply  with  it,  the  appeal  will  be  dismissed,  but  may  be  rein- 
stated upon  good  causf  shown.     Horton  v.  Oreen,  400. 

3.  Nor  is  the  rule  unconstitutional.    The  Constitution,  Art.  4.  §12. 

gives  to  the  General  Assembly  power  to  regulate  proceedings  in 
all  the  Courts  **below  tJie  Supreme  fJourt,'"  but  confers  on  this 
Court  the  exclusive  power  to  regulate  its  own  procedure.    Ibid, 

4.  Discussion  of  the  reasonableness  of  the  rule  by  Clark.  J.    Ibid, 

Will  inspect  whole  record  and  render  such  judgment  as  in  law 
ought  to  be  rendered,  1. 

Will  not  consider  exceptions  when  no  assignment  of  error  has  been 
properly  made  below,  331. 

Findings  of  fact  by  referee  when  confirmed  by  Judge  below  not 
reviewable  by  Supreme  Court,  555. 

When  appeal  will  be  dismissed  by  Supreme  Court  ex  mero  motUr 
154,  159. 

TAXATION: 

1.  A  statute  was  enacted  in  1883,  authorizing  the  imposition  of  a 
special  tax,  or  assessment,  to  erect  and  maintain  a  fence  around 
certain  territory  in  th*'  county  of  Edgecombe,  and  directed  the 
tax  collector  (Sheriff  i  of  tfiat  county  to  pay  the  amount  when 
collected  to  the  Chairman  of  a  Board  of  Fence  Commissioners 
created  by  the  statute.  The  chairman  brought  suit  upon  the 
collector's  oilScial  bond  to  recover  the  sums  alleged  t«>  have  been 
collected,  and  which  he  had  failed  to  pay:  Held  (1)  that,  not- 
withstanding the  liond  contained  the  provision  that  the  moneys 
receiveti  by  the  collector,  by  virtue  of  his  office,  should  be  paid 
to  the  County  Treasurer^  the  latter  was  not  authorized  to  sue 
•  for  the  fence  tax.  for  the  reason  that  it  was  directed  to  be  paid 
to  another  officer:  (2)  but  that  the  Chairman  of  the  Fence  Com- 
mission, though  not  named  in  the  bond,  might  maintain  the 
action  under  the  provision  of  §  1801,  The  Code;  and  it  is  inti- 
mated that  he  might  have  maintained  it  independently  of  those 
provisions.     Speight  v.  Staton,  44. 
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2.  The  requirement  in  the  Constitution.  Art.  V,  §  7,  that  every  act 

levying  taxes  sIihII  t^tate  the  objects  to  which  they  shall  be  ap- 
propriated, has  no  application  to  taxes  levied  by  the  oountj 
authorities  for  county  purposes.    Parker  v,  Commissumem,  169. 

3.  While  the  Qeneral  Assembly  may  regulate  the  amount  and 

methods  for  raising  county  revenues,  the  present  system  of 
county  government  contemplates  that  that  function  shall  be 
performed  by  the  county  authorities,  subject  to  the  limitationa 
prescribed  by  the  Ck)nstitution.    Ibid, 

4.  The  Revenue  Act  of  1887  (ch.  185)  was  enacted  for  the  puTpose 

of  providing  revenue  for  State  purposes  only.    Ibid. 

5.  The  license  taxes  imposed  upon  liquor  dealers  of  the  first  and 

second  classes,  in  the  81st  section  of  the  Revenue  Act  of  1877, 
and  directed  to  be  paid  to  the  Treasurer  of  the  County  Board  of 
Education,  for  the  benefit  of  the  public  schools  in  the  county  in 
which  they  were  collected,  were  not  county^  but  were  StaU 
taxes:  and  the  county  nuthoritiee  had  authority  to  impose 
additional  taxes  thereon  for  county  purposes  subject  to  the 
restrictions  in  said  act  and  the  Constitution  contained.    Ibid, 

6.  A  levy  by  the  county  authorities  in  these  words — **  The  rate  of 

county  tax  is  fixed  at  25  cents  on  each  $100  real  and  personal  prop- 
erty; Schedule  B  and  C  taxes  same  as  State*s  and  poll  tax  at 
constitutional  acquirement" — Heldy  to  be  sufficiently  specific. 
Ibid, 

TAX-COLLECTOR:  See  Taxation. 

TENDER: 

Of  fare  by  passenger  on  railroad,  when  it  may  and  may  not  be 
refused,  812. 

TRANSACTION  WITH  DECEASED  PERSON: 

The  plaintiff  brought  an  action  against  the  heirs  of  C,  alleging  that 
he  and  C.  had  purchased,  jointly,  a  tract  of  land,  but,  for  con- 
venience, the  deed  was  made  to  C.  alone,  who  afterwards  mort- 
gaged it  to  secure  a  loan,  and  that  he  (the  plaintiff)  had  repaid 
a  part  of  the  loan,  and  he  prayed  judgment  that  the  heirs  of  C 
be  declared  trustees,  &c.  In  support  of  his  cause  of  action,  he 
offered  the  vendor  and  mortgagee  as  witnesses  to  prove  the  joint 
purchase  and  the  borrowing  of  the  money  and  repayment  of  the 
loan,  and  also  offered  his  wife  to  prove  that  a  portion  of  the 
purchase  money  was  paid  by  himself:  Hdd^  (1)  that  neither  the 
vendor  nor  the  mortgagee  were  competent  witnesses  for  plain- 
tiff to  prove  any  transaction  with  C,  they  being  expressly 
included  in  the  prohibition  of  the  statute  {The  Codty  §  580  by 
the  description  of  persons  **  from,  through  or  under  whom  such 
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party  (the  party  iDtroducing  them)  ♦  *  •  derires  his  inter- 
est or  title  >ty  af  signment  or  otherwise;  (2)  that  the  proposed 
evidence  *  f  the  wife  was  competent,  ic  not  appearing  that  it 
embraced  any  transaction  or  communication  with  the  deceased. 
Carey  v.  Carey ^  171. 

See  also  Shields  v.  Smithy  57. 

TRESPASS: 

In  sn  action  for  trespass  upon  land,  the  plaintiff,  not  in  actual  pos- 
session, must  prove  title  to  the  premises  when,  no  adverse  pos- 
session being  shown,  the  title  draws  to  it  the  constructive  pos- 
session, but  possession  alone  will  support  an  action  for  forcible 
trespass.  In  such  case  the  burden  is  on  plaintiff  to  show  actual 
possession.    Harris  v.  Sneeden,  369. 

TRIAL  BY  JURY:  See  Jury. 

TRUSTS  AND  TRUSTEES: 

When  one  has  only  a  right  in  equity  to  convert  the  holder  of  the 
legal  estate  into  a  trustee  and  callfor  a  conveyance,  there  is  not 
such  a  trust  estate  created  as  is  subject  to  sale  under  an  ordi- 
nary execution.    Everett  v.  Ruby,  479. 

Dut^  of  trustee  in  certain  conveyance  between  husband  and  wife,  618. 

UNDERTAKING  ON  APPEAL: 
When  must  be  filed,  75. 
In  action  to  recover  land,  471. 

USURY: 

Usurious  interest  charged  by  mortgagee,  219. 

VACATING  JUDGMENT:  See  Judgment. 

VENDOR  AND  VENDEE: 

1.  While  the  relation  of  vendor  and  vendee  is  in  many  respects  simi- 

lar to  that- existing  between  mortgagor  and  mortgagee,  the  stat- 
ute prescribing  the  time  within  which  actions  to  foreclose  must 
be  brought  does  not  embrace  actions  arising  out  of  executory 
contract  for  sales  of  land.     Overman  v.  Jackson^  4. 

2.  In  an  action  to  recover  possession  by  vendor  against  a  vendee 

who  enters  under  the  contract,  the  only  statute  of  limitation 
applicable  is  that  of  ten  years  (The  Code,  §158),  and  it  only 
begins  to  run  when  the  possession  of  vendee  becomes  hostile^,  by 
a  refusal  to  surrender,  after  demand  and  notice.    Ibid. 

3.  A.  sold  to  B.  a  buggy,  and  delivered  it  to  a  common  carrier  to  be 

delivered  to  B.  upon  the  payment  of  the  price;  the  carrier  neg- 
ligently permitted  B.  to  obtain  possession  without  paying  the 
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price,  and  while  in  possession,  B.  sold  to  C,  who  was  a  pur- 
chaser for  value,  without  notice:  Held,  (1)  that  as  soon  as  the 
vehicle  was  delivered  to  the  carrier,  tfie  right  of  property  passed 
to  the  vendee,  but  t?ie  right  of  possession  remained  in  the  ven- 
dor until  the  price  was  paid;  (2)  that  by  the  negligent  conduct 
of  the  vendor  and  his  agent — ^the  carrier — the  right  of  property 
and  the  right  of  possession  became  united  in  C,  and  neither  the 
vendor  nor  tlie  carrier  couM  maintain  an  action  to  recover  the 
property ;  (3)  but  if  the  original  contract  had  been  one  in  which 
no  title  passed,  a  purchaser  for  value,  and  without  notice,  would 
not  have  been  protected.     Railroad  v.  Barnes,  25. 

4.  A  vendor  and  vendee,  for  most  purposes  occupy  the  relation  of 

mortgagor  and  mortgagee.     Killebrew  v.  Hines,  182. 

5.  The  fact  that  a  vendee  had  an  opportunity  to  inspect  the  cotton. 

aud  di.l  inspect  itoiue  of  it  at  the  time  it  was  delivered,  did  not, 
under  the  circumstances,  and  in  vit*w  of  the  peculiar  character 
of  the  article,  amount  to  a  waiver  of  the  warranty.  Love  v. 
Miller,  582. 

6.  GooHs  were  suld  and  delivered  to  defendant  under  a  contract 

that  the  vendee  shouM  delivt>r  to  the  vendor  the  **  farmers' 
notes/'  given  for  the  purchase  of  such  as  were  sold,  payable 
May  15th;  and  if  these  notes  were  unpaid  at  maturity,  the  ven- 
dee should  give  his  individual  notes  for  the  payment,  and  the 
**  farmers'  notes"  were  to  be  held  in  trust  as  collateral  i-ecuritj: 
Held,  that  in  an  action  of  "claim  and  delivery"  for  certain  of 
the  goods  unsold,  that  when  the  goods  were  shipped  to  vendee 
the  title  passed  to  him.     Guano  Co.  v.  Malloy,  674. 

7.  That  this  agreement  did  not  conb^titute  a  conditional  sale,  but  was 

an  absolute  sale  of  the  goods.     Ibid, 

When  vendor's  lien  does  not  attach,  33. 

VERDICT: 

1.  The  Court  has  the  power,  and  it  is  its  duty,  to  permit  a  jury,  before 

separation,  to  correct  their  verdict,  after  it  has  been  entered,  dO 
as  to  conform  it  to  what  they  had  agreed  and  intended  it  should 
be.     Cole  v.  Latcs,  651. 

2.  If  a  special  verdict  fails  to  find  all  the  facts  essential  to  a  decision 

of  the  case,  it  is  fatally  defective,  and  a  new  trial  must  be 
awarded.    State  v.  Crump,  763. 

3.  Upon  the  trial  of  an  indictment  charging  a  rsecret  felonious 

assault,  the  jur^  may  be  instructed  that,  if  they  find  that  only 
a  simple  assault  and  battery  was  committed,  they  should  return 
a  verdict  of  guilty  (Laws  1885,  ch.  68).  In  such  cases,  however, 
it  is  suggested  that  the  jury  be  directed  to  return  a  verdict  of 
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'*not  guilty  of  the  felony  charged,  but  guilty  of  an  assault." 
State  V.  Jennings,  774. 

4.  A  formal  verdict  in  accordance  with  the  opinion  of  the  Court 

must  be  entered  upon  a  special  verdict  before  judgment  cnn  be 
pronounced.    State  v.  Morris,  887. 

5.  An  omission  to  require  a  prisoner  charged  with  a  capital  felony, 

who  is  at  the  bar  of  the  Court  when  the  jury  returns  the  verdict, 
to  stand  up  and  look  upon  the  jury,  will  not  affect  the  verdict 
or  judgment  thereon.    State  v.  Pankey,  840. 

Refusal  to  set  aside  verdict  as  Hgainnt  weight  of  ev  idence  not  revie>^'- 
able,  854. 

VIRTUE  OF  OFFICE:  Set-  Color  of  Office. 

VOTER: 

Prima  fade  evidence  of  right  of  citizen  to  vote,  453. 

WAIVER: 

Of  warranty  as  ti  grade  of  cotton,  582. 
Of  right  to  trial  by  jury.  595. 

WARD:  See  Guardian  and  Ward. 

WARRANTY: 

Action  for  breach  of,  221. 

Of  cotton  *'to  be  of  tht'  average  grade  of  middling."  582. 

WILLS: 

1.  When  a  will  is  offered  for  probate,  the  proceeding  is  not  a  civil 

action,  nor  is  it  h  special  proceeding,  but  is  in  rem,  to  which 
there  are,  strictly  speaking,  no  parties.  When  an  issue  devisavit 
vel  non  is  raised,  the  Court  will  require  all  persons  interested  in 
the  matter  to  be  brought  before  it.  Any  of  them  may  with- 
draw if  they  see  proper,  but  none  of  them  have  a  right  to  take 
or  suffer  a  judgment  of  non-suit,  or  dismiss  the  proceeding. 
Hutson  V.  Savjyer,  1. 

2.  If  errors  are  committed  in  the  progress  of  the  investigation,  the 

remedy  is  to  note  the  exception,  and,  after  judgment,  appeal. 
Ibid. 

3.  A  testator  devised  to  his  son  eighty  acres  of  land,  certainly 

designated,  and  afterwards,  during  his  life-time,  conveyed  to 
him,  by  deed,  a  portion  of  the  land  em>>raced  in  the  devise: 
Held,  that  the  only  efifect  of  the  deed  was  to  place  title  in  the 
devisee,  during  the  testator's  life,  to  the  part  so  conveyed,  and 
the  will,  which  was  in  affirmance  of  the  deed  as  to  the  part 
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conveyed  by.it,  pa88ed  title,  at  testator^s  death,  to  the  part  not 
so  embraced.     Pickett  v.  Leonard.  336. 

4.  Where  the  persons  upon  whom  a  discretionary  power  to  sell  was 
conferred  by  devise,  contracted  verbally,  to  sell  the  land,  and 
let  the  purchaser  into  possession,  who  (>aid  a  portion  of  the 
purchase  money:  Heldy  (1)  that  this  did  not  create  an  actual 
conversion,  inasmuch  an  the  contract  was  not  enforcible;  and 
(2)  that  the  conveyance  by  an  executor  of  the  land,  after  the 
deaths  of  those  originally  entitled  to  it  or  its  proceeds,  could 
not  operate  retroactively,  so  as  to  change  the  order  of  descent. 
MilU  V  Harris.  626. 

WITNESS: 

1.  The  assignor  (vendor)  of  a  contract  to  convey  land,  is  not  a  com- 

petent witness  for  the  assignee,  upon  an  it^sue  between  the 
latter  and  those  claiming  under  the  deceased  vendee  in  respect 
to  payments  made  to  him  by  such  vendee.  The  Code,  §590. 
Shields  v.  Smith,  57. 

2.  While  not  more  than  two  witnesses  to  a  single  point  may  be 

taxed  against  the  losing  party  in  a  civil  action,  the  liability  of 
the  party  who  summoned  them  for  their  compensation  is  not 
abridged.    State  v  Massy,  877. 

^.  Where  a  witness  is  introduced  for  the  purpose  of  proving  char- 
acter, and  declares  that  he  does  not  know  it,  he  should  be  stood 
aside;  the  party  introducing  him  has  no  right  to  cross-examine 
him  on  that  subject.    State  v.  Wheeler,  893. 

When  attorney  competent  witness  to  prove  transaction  and  com- 
munication between  parties,  214. 

How  summoned  to  appear  before  grand  jury,  847. 
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